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EDITOR’S  PREFACE. 


"TT  is  acknowledged  by  every  one,”  says  Mr  Hallam, 
that  the  publication  of  this  treatise  made  an  epoch 
in  the  philosophical,  and  we  might  almost  say  in  the  poli- 
tical history  of  Europe.”  This  opinion  of  the  importance 
of  Grotius’s  work  Jure  Belli  et  Pacisy  prevailed  from 
the  time  of  its  first  appearance,  and  was  exemplified  by  all 
the  marks  of  honom*  with  which  such  a book  can  be  greeted. 
Numerous  editions  in  various  forms  circulated  rapidly: 
copious  comments  of  several  annotators,  translations  into 
several  languages,  speedily  appeared ; the  work  was  pub- 
lished in  the  author’s  life-time,  cum  notia  variorum^  a dis- 
tinction hitherto  reserved  to  the  ancient  classics : and  it 
was  put  into  the  Index  Expurgatoriua  at  Borne.  Gustavus 
Adolphus  carried  it  about  with  him  and  kept  it  under  his  ^ 
pillow : Oxenstiern  appointed  its  author  the  ambassador  of 
Sweden  at  Paris : the  Elector  Palatine  Charles  Louis  esta- 
blished at  Heidelberg  a Professorship  of  the  science  thus 
created ; and  the  science  has  been  promoted  by  the  like 
means  in  many  other  places  up  to  the  present  time. 

Nor  has  it,  at  this  day,  ceased  to  be  a book  of  the  first- 
rate  importance  in  this  science.  It  is  spoken  of  with 
respect  and  admiration  by  the  principal  modern  writers  on 
International  Law : a knowledge  of  it  is  taken  for  granted 
in  the  discussions  of  questions  belonging  to  that  subject ; 
and  it  is  quoted  among  the  cardinal  authorities  on  such 
questions.  And  treating,  as  it  does,  of  the  fundamental 
points  of  Philosophical  Ethics,  as  well  as  of  their  applica- 
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tion  in  the  Laws  of  Nations,  it  has,  in  that  department 
also,  been  always  regarded  as  a primary  work.  It  soon 
gave  rise  to  Puffendorf  s Treatise  On  the  Laws  of  Nature 
and  Nations,  and  to  other  books  of  the  same  kind;  of 
which  some,  like  our  own  Rutherforth’s  Course  of  Lectures 
on  GroHus,  show  the  celebrity  of  the  work,  by  taking  from 
it  nothing  but  the  name.  Mackintosh,  in  more  than  one 
place,  gives  to  the  work  the  highest  terms  of  his  eloquent 
praise;  and  how  Mr  Hallam  speaks  of  it  has  been  men- 
tioned above. 

Several  objections  have,  however,  been  made  to  the 
work  ; and  among  them,  one  which  I shall  especially  notice, 
since  an  attempt  is  made  in  the  present  edition  to  remedy 
the  inconvenience  thus  complained  of.  It  has  been  said 
that  Grotius’s  composition  is  so  encumbered,  in  almost 
every  page,  with  a multitude  of  quotations  from  ancient 
historians,  orators,  philosophers  and  poets,  as  to  confuse 
the  subject,  obscure  the  reasoning,  and  weary  the  reader. 
I am  not  at  all  disposed  to  dissent  from  what  several 
eminent  men  have  said  in  answer  to  this ; defending  Gro- 
tius*^s  quotations,  as  evidences  of  men’s  moral  judgments, 
as  appeals  to  general  sympathy,  and  as  graceful  literary 
ornaments ; but  I am  also  ready  to  allow  that  these  cita- 
tions go  to  the  extent  of  disturbing  the  didactic  clearness 
and  convenient  brevity  which  we  wish  to  find  in  a philoso- 
phical work.  Hence,  in  the  translation  with  which  I have 
accompanied  the  text,  I have  omitted  all  the  quotations 
except  those  which  were  necessary  to  carry  on  the  argu- 
ment. By  this  means,  the  bulk  of  the  work  has  been 
reduced  more  than  one  half ; while,  the  names  of  the 
authors  quoted,  being  retained  in  the  translation,  the 
reader  can,  if  he  chooses,  pass  to  the  passages  adduced, 
which  he  will  find  on  the  same  page.  The  translation  is 
thus  rather  a selective  than  an  abridged  translation ; for 
the  didactic  and  argumentative  parts  are,  in  general,  so 
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far  from  being  here  abridged,  that  explanatory  expres* 
sions  and  clauses  are  introduced  in  a great  number  of 
passages  where  they  seemed  likely  to  make  the  meaning 
clearer. 

It  appears  to  me  that  the  scheme  and  reasoning  of 
Grotius’s  work  are  well  worthy  of  being  thus  carefully 
presented  to  the  reader.  I agree  with  a former  editor, 
Barbeyrac,  that  Grotius’s  learning,  wonderful  as  it  was, 
was  far  from  being  the  greatest  of  his  qualifications  for 
the  task  which  he  undertook.  His  work  is  characterized 
throughout  by  solid  philosophical  principles  consistently 
applied;  by  clear  and  orderly  distinction  of  parts;  by 
definite  and  exact  notions,  improved  by  the  intellectual 
discipline  of  legal  studies ; by  a pure  and  humane  morality, 
always  inclining  to  the  higher  side  in  disputed  questions ; 
and  by  a pervading  though  temperate  spirit  of  religion. 
It  may  be  doubted  whether,  even  yet,  we  can  place  philo- 
sophical morality  on  any  better  basis  than  that  which  he 
lays  down  in  his  Prolegomena ; namely,  the  social  impulse 
by  which  man  is  actuated,  in  addition  to  the  desire  of  his 
individual  good.  This  social  impulse  is,  he  holds,  the 
source  of  Jusy  or  Natural  Law; — the  basis  of  property 
and  contract  (Art.  8.)  It  is,  he  says,  (Art.  16),  too  narrow 
a view  to  say  that  Utility  is  the  Mother  of  Rights;  the 
Mother  of  Rights  is  Human  Nature,  taken  as  a whole,  with 
its  impulses  of  kindness,  pity,  sociality,  as  well  as  its  desire 
of  individual  pleasure  and  fear  of  pain.  Human  Nature 
is  the  Mother  of  Natural  Law,  and  Natural  Law  is  the 
Mother  of  Civil  or  Instituted  Law. 

By  thus  founding  Morality  and  Law  upon  the  whole 
compass  of  man’s  human  and  social,  as  well  as  animal  and 
individual  nature,  Grotius,  as  I conceive,  makes  his  system 
more  true  and  philosophical  than  many  of  the  more 
recent  schemes  of  the  philosophy  of  morals.  He  is  thus 
favourably  distinguished,  not  only  from  those  who,  like 
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Hobbes,  found  law  and  morality  on  the  mutual  fear  of  men, 
and  from  those  who  proclaim  utility  as  the  basis  of  their 
system;  but  also  from  later  and  celebrated  dissertators 
upon  Natural  Law,  such  as  Kant  and  Fichte,  and  other 
German  philosophers.  A recent  writer*  on  this  subject 
has  justly  remarked  this  distinction:  that  Grotius  does 
not,  as  those  philosophers  do,  seek  the  ground  and  basis 
of  Rights  in  the  insulated  existence  of  the  individual,  but 
in  the  social  relations  of  men.  The  critic  remarks,  also, 
that  we  do  not  find  in  him  that  strenuous  attempt  to  sepa- 
rate jural  from  moral  doctrines,  which,  in  the  Kantian 
period,  was  regarded  as  the  essential  condition  for  the 
proper  development  of  jural  philosophy : nor,  again,  do  we 
meet  in  Grotius  with  that  perpetual  hammering  upon  the 
innate  freedom  of  the  Person  as  such ; with  the  assump- 
tion that  the  Person,  in  virtue  of  his  mere  existence  as  a 
Person,  is  the  bearer  and  possessor  of  an  indefinite  mass 
of  Rights,  all  which  may  be  asserted  by  force ; while  yet, 
on  the  other  hand,  the  Person  may,  in  cases  of  necessity, 
have  to  acquiesce  in  the  mere  possibility  of  acquiring 
Right,  as  the  sole  result  of  his  Personality.  And  hence, 
as  the  writer  just  quoted  further  remarks,  we  do  not 
find  in  him  the  harsh  and  startling  propositions  which 
occur  so  frequently  in  the  jural  speculations  of  the  Kantian 
period. 

The  speculations  on  the  subject  of  Jus,  the  Doctrine  of 
Rights  and  Obligations^  both  in  the  hands  of  the  German 
writers  whom  1 have  mentioned,  in  those  of  Grotius  fi  and 
in  those  of  the  Roman  jurists  from  whom  this  strain  of 


* Hartenstein : Daratellimg  der  Rechtsphilosophie  des  Hugo  Grotius. 
In  the  TranMctions  of  the  Royal  Society  of  Saxony^  1850. 

t The  title  of  the  work  in  full  is,  Hugonis  Orotii  De  Jure  Belli  et 
Facie  Libri  Tree,  in  quibue  Jue  Naturce  et  Oentiim,  item  Juris  Publici 
prcedyua  expUcantur. 
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speculation  was  originally  derived,  proceed  upon  the  sup* 
position  that  there  is  a body  of  Natural  Law,  Ju»  iVoturce, 
distinct  from  Instituted  Law  {Jus  Gentium  and  Jus  Civile), 
and  belonging  to  man  by  his  nature.  1 have  elsewhere* 
endeavoured  to  shew  tiiat  though  man  nowhere  exists,  and 
by  his  nature  cannot  exist,  without  Laws,  there  is  no  special 
body  of  Laws  which  can  distinctively  be  called  Natural  Law, 
Jus  Natures,  Ihsiv^noie^  {Elements  of  Morality,  1052)  the 
inconsistencies  into  which  Grotius,  as  well  as  others,  is 
led,  when  he  attempts  to  exemplify  this  distinction  in  par- 
ticular cases.  But  I have  also  (1053,  1054)  pointed  out 
the  truths  which  were  often  expressed  by  means  of  this 
distinction ; namely,  that  the  actual  Law  of  any  commu- 
nity might  be  worse  than  it  is ; and  that  it  may  be  better. 
The  Jus  Naturet  may  be  the  mere  rudiments  out  of  which 
the  Jus  Gentium  is  to  be  fashioned;  or  it  may  be  the 
lofty  ideal  which  the  Jus  Gentium  never  reaches.  Both 
these  lines  of  speculation  are  very  interesting  and  instruc- 
tive; and  we  may  readily  concede  to  the  philosophical 
jurists  the  use  of  the  phraseology  which  they  have  been 
accustomed  to  employ  on  such  questions;  and  which  is 
often  convenient  and  useful  for  these  and  other  purposes. 

Jus  Gentium  is  a phrase  which,  about  the  time  of  Gro- 
tius, was  passing  from  its  ancient  Homan  meaning,  the  Law 
common  to  most  Nations,  to  its  modem  meaning,  the  Law 
between  Nations.  The  prolix  and  multifarious  character  of 
Grotius’s  work  arises,  in  a great  measure,  from  his  setting 
out  from  the  first  of  these  meanings,  in  order  to  discuss 
the  second.  He  thus  begins  with  the  philosophy  of  ethics, 
and  ends  with  exhortations  to  humanity,  tmth,  and  justice, 
even  in  the  conduct  of  wars.  The  latter  indeed,  was  more 
peculiarly  his  object  than  the  former ; for  the  narrow  and 


* EUment»  of  MoroJUjf,  Art.  660.  Mr  Bentham  also  denies  the  exist- 
ence of  such  a body  of  Natural  Bights. 
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savage  view  which  derives  law  and  justice  from  mutual  fear, 
had  not  been  prominently  put  forwards  in  that  period,  as  it 
was  soon  afterwards  by  Hobbes ; and  Grotius,  in  debating 
the  question,  is  driven  to  seek  the  opponents  of  his  wider 
and  humaner  morality,  in  the  ancient  world,  among  the  Gre- 
cian sophists.  But  the  miseries  arising  from  unregulated  war 
pressed  upon  his  thoughts  with  present  and  severe  reality ; 
for  the  Thirty  Years’  War  had  long  been  ravaging  Europe. 
To  this  spectacle  he  himself  ascribes  the  origin  of  his  work. 
He  says  {Proleg.  Art.  28),  saw  prevailing  throughout 
the  Christian  world  a license  in  making  war,  of  which  even 
barbarous  nations  would  have  been  ashamed;  recourse 
was  had  to  arms  for  slight  reasons,  or  for  no  reason ; and 
when  arms  were  once  taken  up,  all  reverence  for  divine 
and  human  law  was  thrown  away ; just  as  if  men  were 
thenceforth  authorized  to  commit  all  crimes  without  re- 
straint.” The  sight  of  these  atrocities  had  led  many  men, 
he  says,  to  hold  all  war  to  be  unlawful  to  Christians ; but 
he,  more  temperately,  thought  that  the  remedy  was  to 
bring  it  about  that  war  itself  should  be  subject  to  rules  of 
humanity  and  decency.  And  he  adds,  that  he  conceived 
himself  in  some  degree  prepared  for  such  a task  by  the 
practice  of  jurisprudence  in  his  own  country ; and  hoped, 
that,  though  unworthily  ejected  from  that  country,  which 
had  been  honoured  by  so  many  of  his  works,  he  might 
still  promote  the  science  by  the  labours  of  his  pen. 

He  claims  {Proleg.  30),  to  be  the  first  who  had  reduced 
International  Law  to  the  form  of  an  Art  or  Science.  Nor 
do  I conceive  that  this  claim  goes  beyond  his  due : though  I 
am  aware  that  certain  writers  have  been  recently  brought  to 
light  and  pointed  out  as  his  “ Precursors*.”  The  Precursors 
thus  newly  brought  into  notice  are  Johannes  Oldendorp, 


* Die  Yorlaiifer  des  Hugo  Grotius  auf  dem  Gebiete  desTtis  Natwrm  et 
Gentium.  Von  Carl  yon  Kaltenbom,  1848. 


EDITOR’S  PREFACE. 


IX 


whose  laagoge  Juris  Naturalis^  Gentiunty  et  CiviliSy  was  pub- 
lished at  Cologne  in  1539 ; Nicolaus  Hemming,  who  wrote 
Ds  Lege  Natures  Methods  Apodictica ; Benedict  Winkler, 
whose  Prindpicrum  Juris  libri  quinque  appeared  in  1615, 
ten  years  before  the  publication  of  the  work  of  Grotius. 
But  I see  no  reason  to  think  that  these  works  did  more 
to  anticipate  the  work  of  Grotius  than  the  works  which  he 
himself  enumerates  and  criticizes,  as  bearing  upon  the 
subject;  especially  the  work  of  the  Oxford  Professor  of 
Law,  Albericus  GentiUs,  De  Jure  Belli,  Hanovies,  1598. 
In  this  work,  as  Mr  Hallam  has  observed,  the  titles  of  the 
chapters  run  almost  parallel  to  those  of  the  first  and  third 
Books  of  Grotius ; and  Grotius  himself  mentions  him  (along 
with  Balthasar  Ayala),  as  a writer  who  had  been  of  great 
use  to  him : Ciyus  diligentia  sicut  alios  adjuvari  posse 

scio,  et  me  adjutum  profiteor,”  {ProL  38).  The  work  of 
Ayala,  De  Jure  et  Officiis  Bellicis,  published  in  1582,  is 
conceived  by  Mr  Hallam  to  have  been  the  first  **that 
systematically  reduced  the  practice  of  nations  in  the  con- 
duct of  war  to  legitimate  rules.”  But  notwithstanding 
the  labours  of  these  authors,  we  may,  1 conceive,  fully 
assent  to  Mr  Hallam,  when  he  says  of  Grotius's  work: 
”The  book  may  be  considered  as  nearly  original,  in  its 
general  platform,  as  any  work  of  man  in  an  advanced 
stage  of  civilization  and  learning  can  be.  It  is  more  so, 
perhaps,  than  those  of  Montesquieu  and  [Adam]  Smith.” 
Mr  Dugald  Stewart  has,  in  his  Dissertation  on  the  Pro- 
gress of  Philosophy,  spoken  unfavourably,  indeed  contemp- 
tuously, of  Grotius’s  great  work.  I am  happily  relieved 
from  any  necessity  of  replying  to  this  criticism,  by  the 
admirable  manner  in  which  the  task  has  already  been  per- 
formed by  Mr  Hallam.  That  judicious  and  temperate 
writer  finds  himself  compelled  to  refer  to  Mr  Stewart’s 
attack  in  these  terms : **  That  he  should  have  spoken  of  a 
work  so  distinguished  by  fame,  and  so  effective,  as  he 
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himself  admits,  over  the  public  mind  of  Europe,  in  terms 
of  unmingled  depreciation,  without  having  done  more 
than  glanced  at  some  of  its  pages,  is  an  extraordinary 
symptom  of  that  tendency  towards  prejudices,  hasty  but 
inveterate,  of  which  that  eminent  man  seems  to  have  been 
not  a little  susceptible.  The  attack  made  by  Stewart  on 
those  who  have  taken  the  law  of  nature  and  nations  for 
their  theme,  and  especially  on  Grotius,  who  stands  for- 
wards in  that  list,*  is  protracted  for  several  pages,  and  it 
would  be  tedious  to  examine  every  sentence  in  succession. 
Were  I to  do  so,  it  is  not,  in  my  opinion,  an  exaggeration 
to  say  that  almost  every  successive  sentence  would  lie 
open  to  criticism.”  He  then  goes  on  to  take  the  chief 
heads  of  accusation;  and  to  his  instructive  discussion  of 
them,  I refer  my  reader*. 

Paley  also,  in  the  Preface  to  his  Moral  Philosophy^ 
censures  Grotius  for  the  profusion  of  his  classical  quota- 
tions; an  objection  of  which  1 have  already  spoken,  and 
which  I have  here  tried  to  remedy ; and  for  the  forensic 
cast  of  his  writings.  That  in  the  work  of  Grotius  we  see 
everywhere  traces  of  the  juristical  training  of  his  mind,  is 
not  to  be  denied ; but  it  may  be  much  doubted  whether 
this  is  a disadvantage ; — ^whether  this  legal  discipline  of 
the  intellect  have  not  given  a precision  to  his  divisions 
and  reasonings  which  they  would  not  have  had  without 
the  habits  so  foi*med.  Certainly  a jurist  would  find,  in 
Paley  himself,  great  reason  to  complain  that  questions  of 
morality  and  of  law  are  mingled  together  in  a very  con- 
fused and  arbitrary  manner. 

It  was  not  the  intention  of  Grotius  to  furnish  a System 
of  Ethics.  But  if  we  regard  the  work  as  to  its  bearing  on 
ethical  philosophy,  it  will,  in  many  respects,  sustain  with 
advantage  a comparison  with  the  work  of  Paley.  Grotius 
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shews,  satisfactorily  as  I conceive,  that  utility  is  a very 
narrow  and  perverse  expression  for  the  foundation  of 
morality  {ProUg.  16).  And  the  foundation  which  he  him- 
self lays,  is  far  broader  and  more  philosophical  {Proleg.  6). 
Man,  he  says,  is  an  excellent  animal,  differing  from  other 
animals,  not  in  degree  only  but  in  nature ; and  among  his 
peculiar  excellencies  is  a desire  for  society,  a desire  for  a 
life  spent  in  community  with  his  fellow-men;  and  not 
merely  spent  somehow,  but  spent  tranquilly  and  as  a rea- 
sonable being;  cfmmunitatis  non  qimliacvnque^  sed  tran- 
quilUe^  etpro  eui  intellectus  modo  ordinctice.  This  desire,  or 
impulse,  the  Stoics  called  ouceiwai^,  the  Domestic  Impulse. 
We  might  be  tempted  to  call  it  the  Domestic  Instinct; 
but  then,  we  should  have  to  recollect,  that  precisely  one 
of  the  peculiarities  which  we  have  here  to  take  into 
account,  is,  that  man  is  not  governed  by  Instinct,  but  by 
Beason ; that  in  virtue  of  his  human  nature,  the  impulses 
which  belong  to  him,  analogous  to  the  instincts  of  animals, 
become  conscious  and  intelligent  purposes : and  thus  per- 
sonal security,  properly,  contracts  and  the  like,  the  neces- 
sary conditions  of  a tranquil  and  reasonable  community  of 
life,  are  necessary  results  of  man’s  nature.  And  thus 
human  nature  is  the  source  of  Bights,  as  Grotius  says, 
{ProUg.  16). 

That  man  forms  a judgment  of  actions,  and  tendencies 
to  act,  as  being  right  or  wrong ; and  that  the  adjective 
right  has  a wider  range  than  the  substantive  Rights ; are 
doctrines  belonging  to  man’s  moral  nature;  and  these 
doctrines  lead  us  to  a scheme  of  morality  which  has  its 
foundations,  as  a sound  scheme  of  morality  must  have,  at 
once  in  the  external  conditions  of  man’s  being,  and  in  the 
internal  nature  of  his  soul.  The  Rights  which  his  outward 
circumstances  necessarily  establish,  are  recognized  and 
made  the  cardinal  points  of  Rightness,  by  his  inward  con- 
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victions.  Among  the  convictions  which  belong  to  man, 
as  a moral  creature,  is  this;  that  not  only  his  outward 
actions,  but  his  inward  purposes,  volitions,  affections,  de- 
sires and  habits,  ought  to  be  right.  This  consideration, 
however,  leads  us  into  a region  of  morality  with  which 
Grotius  is  not  much  concerned  in  the  present  work. 

Many  of  the  questions  of  International  Law  which  are 
discussed  by  Grotius,  have  been  the  subject  of  much  sub- 
sequent discussion ; and  in  several  cases,  the  opinions  now 
generally  accepted  are  different  from  those  which  he 
asserts.  To  have  attempted  to  notice  such  cases,  would 
have  been,  not  to  edit  Grotius,  but  to  compile  a Treatise 
on  the  present  state  and  past  history  of  International  Law. 
The  student  of  such  subjects  will  necessKrily  have  to  read 
many  books;  of  which,  however,  this  of  Grotius  is  cer- 
tainly one  of  the  most  indispensable.  What  is  requisite  in 
order  to  correct  him,  must  be  obtained  by  studying  the 
best  of  his  successors. 

I hope  that  the  deep  and  earnest  love  of  Peace  which 
inspired  the  design  of  this  book,  and  which  breathes  so 
ardently  through  so  many  of  its  pages,  will  obtain  a 
favourable  reception  for  the  work,  in  these  days  when  the 
same  sentiment  is  so  strongly  felt  and  so  widely  spread, 
and  has  shewn  itself  in  so  many  remarkable  ways.  The 
progress  of  the  study  of  International  Law,  on  such  prin- 
ciples as  those  of  Grotius,  and  the  increase  of  a regard 
for  the  authority  of  such  Law,  are  among  the  most  hope- 
ful avenues  to  that  noble  Ideal  of  the  lovers  of  mankind, 
a Perpetual  Peace : — ^the  most  hopeful,  because  along  this 
avenue,  we  can  already  see  a long  historical  progress,  as  well 
as  a great  moral  aim.  Grotius  himself,  as  was  natural  with 
his  views,  indulged  the  hope  of  such  a consummation ; as 
appears  for  instance.  Book  ii.  chap,  xxiii.  Sect.  x.  Art.  4, 
where  he  says : It  would  be  useful,  and  indeed  it  is  almost 
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necessary,  that  certain  Congresses  of  Christian  Powers 
should  be  held,  in  which  controversies  which  arise  among 
some  of  them  may  be  decided  by  others  who  are  not  inte- 
rested ; and  in  which  measures  may  be  taken  to  compel  the 
parties  to  accept  peace  on  equitable  terms.”  I trust  that 
all  Students  and  Professors  of  International  Law  will  con- 
sider themselves  as  labouring  upon  a Problem  which  is 
still  unsolved,  while  War  exists ; and  in  which  all  the  ap- 
proximate solutions  must  make  wars  more  rare  and  more 
brief,  as  well  as  more  orderly  and  more  humane. 

Notwithstanding  the  love  of  peace  and  the  spirit  of 
humanity  which  thus  runs  through  the  work  of  Grotius,  it 
has  been  blamed  by  some,  as  sanctioning,  by  its  doctrines, 
many  of  the  most  savage  usages  of  war.  But  this  objec- 
tion can  be  made,  1 think,  only  by  those  who  have  not 
read  the  book  with  due  attention.  It  is  true,  that  in 
certain  parts  of  the  Third  Book,  he  states  the  customary 
Buies,  according  to  which  wars  have  always  been  carried 
on ; which  Buies  allow  killing  men,  taking  prisoners,  cap- 
turing property,  laying  waste  a country,  and  the  like. 
And  these  he  calls  the  Rights  of  War;  and  gives  inter- 
pretations of  the  rules  which  may  seem  very  severe.  But 
this,  he  himself  notes : and  when  he  has  performed  this 
part  of  his  task,  he  forthwith  (in  Chap,  x.)  proceeds  to 
say,  I am  now  going  to  take  from  belligerents  what  I 
have  seemed  to  grant  to  them,  but  have  not  really  grant- 
ed and  then  he  goes  on  with  a series  of  Chapters,  which 
he  calls  Temperamenta^  Bestraints  as  to  the  exercise  of 
these  Bights  of  War,  derived  from  considerations  of 
humanity,  justice,  expedience  and  piety : and  by  these 
temperaments,”  he  divests  war  of  all  the  cruelty  and 
hardship  which  are  separable  from  it.  Still,  some  persons 
appear  to  be  offended  at  violent  and  oppressive  practices 
being  called  Rights  in  any  sense.  Upon  this,  I would 
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remark,  that  there  would  be  little  use  in  a writer  on  this 
subject  stating,  as  the  Rights  of  War,  Rules  which  never 
have  been  observed  nor  acknowledged  in  any  actual  war 
up  to  the  present  time.  Killing,  taking  prisoners  and 
making  captures,  besieging  towns,  and  the  like,  are  of  the 
essence  of  war:  and  these  are  inevitably  violent  and 
painful  inflictions.  If  at  any  time,  the  rules  of  such  prac- 
tices have  been  harsher  than  they  now  are,  we  may  say 
that  such  Rules  were  the  Rights  of  war  in  barbarous  and 
ferocious  times:  but  even  in  such  times,  those  Rights 
imposed  a certain  restraint  upon  the  victor ; as  for  instance, 
the  Right  of  making  the  conquered  slaves,  prevented  his 
taking  their  lives.  That  such  Rights  are  often  morally  wrong, 
Grotius  himself  repeatedly  urges.  The  term  Rights,  like 
the  term  Natural  Law,  of  which  I have  just  spoken,  may 
mean,  either  that  which  is  secured  to  men  by  existing 
Rules,  in  every  society,  however  rude;  or  that  which  it 
ought  to  be  the  aim  of  the  most  humane  and  pious  men  to 
secure  by  Rule,  as  the  best  condition  of  society.  But  this 
latter  is  not  an  ordinai*y  nor  convenient  sense  of  the  sub- 
stantive Rights.  If  we  were  to  adopt  it,  we  should  have 
a difficulty  in  establishing  the  Right  of  killing  men  at  all 
for  no  crime ; and  therefore,  there  could  be  no  Rights  of 
War. 

The  translation  may  perhaps  be  welcome,  even  to  the 
classical  scholar,  for  Grotius’s  style  is  not  only  very  con- 
cise and  pregnant,  but  also  full  of  expressions  borrowed 
from  the  jurists  and  the  schoolmen.  But  as  the  text  will 
sufficiently  explain  these,  I have  not  thought  it  necessary 
to  translate  the  Notes,  which  besides,  for  the  most  part, 
refer  to  the  quotations  only. 

There  have  already  been  published  at  least  three  trans- 
lations of  Grotius’s  work  in  English,  besides  a small  and 
worthless  abridgement,  published  in  1654  by  C.  B.  (i.  e. 
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Clement  Barksdale,  according  to  Watts).  William  Evats  pub- 
lished a translation  (in  folio)  in  1682,  in  which  an  attempt 
was  made  (not  very  happily,)  to  improve  the  work,  by  intro- 
ducing Grotius’s  Notes,  and  other  matter,  into  the  text. 
And  in  1738,  a translation  (also  in  folio),  was  published  of 
the  text  of  the  work,  and  of  the  Notes  of  Barbeyrac ; not 
only  the  smaller  critical  Notes  which  accompany  the  present 
edition,  but  also  of  the  larger.  Notes,  generally  of  a juris- 
tical and  historical  kind,  which  Barbeyrac  has  appended  to 
his  French  translation.  This  edition  is  anonymous,  but 
bears  traces  of  having  been  executed  by  a writer  familiar 
with  the  literature  of  jurisprudence.  Besides  these,  there 
is,  I believe,  a more  modem  translation,  which  I have  not 
seen. 

I had  no  opportunity  of  consulting  the  translations  of 
1682  and  1738,  till  my  own  translation  was  completed; 
and  if  this  had  been  otherwise,  the  scheme  of  my  trans- 
lation is  so  different,  that  I should  have  had  no  temptation 
to  borrow  from  them.  I have  however  taken  a few  Notes 
from  the  edition  of  1738. 

Barbeyrac’s  critical  notes,  given  in  the  present  edition, 
are  excellent.  They  are  mainly  employed  in  verifying 
Grotius’s  quotations:  quotations,  often,  it  would  seem, 
made  by  drawing  upon  a memory  which  appears  to  have 
contained  in  its  stores  the  whole  mass  of  ancient  literature. 
Quotations  so  collected  are  often  confused  and  imperfect, 
as  well  as  difficult  to  trace.  The  learning,  acuteness,  vigi- 
lance and  felicity,  with  which  Barbeyrac  has  detected, 
traced  to  their  origin,  and  rectified,  such  mistakes  as  Gro- 
tius  has  committed,  are  such  as  may  constantly  excite  the 
admiration  of  the  reader.  StUl,  it  would  not  have  been 
proper  to  publish  a new  edition  of  the  work  without  again 
verifying  the  references;  and  especially,  enabling  the  reader 
to  refer  to  modem  editions,  instead  of  those  which  Bar- 
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beyrac  employs.  This  task  has  been  executed  by  the 
Rev.  H.  A.  Holden,  Fellow  of  Trinity  College,  who  had 
before  performed  the  same  valuable  service  for  the  recent 
edition  of  Sanderson  De  Obligatione  Consdentice. 

The  Notes  of  Gronovius,  which  occupy  a considerable 
portion  of  the  page  of  the  most  common  editions  of  Gro- 
tins,  are  in  reality  of  very  little  value.  It  is  doubted  by 
Tydman,  a more  recent  editor,  (Utrecht,  1773)  whether 
they  were  intended  for  publication;  and  they  may  in 
general  be  omitted  without  loss.  A few  notices  taken 
from  them  have  been  retained. 

As  further  illustrating  Barbeyrac’s  labours  on  this 
work,  I have  inserted  his  Preface,  including  the  passage 
in  which  he  expresses  an  unfavourable  judgment  of  the 
value  of  the  Notes  of  Gronovius.  In  this  preface,  the 
references  to  Barbeyrac’s  Own  Notes  are  here  made  ac- 
cording to  the  mode  adopted  in  the  present  edition; 
namely,  by  means  of  the  Arabic  numerals  from  1 to  9 ; 
the  Notes  of  Grotius  being  marked  by  the  letters  of  the 
alphabet,  as  in  the  earlier  editions. 


Tbiititt  Lodob,  Cambbiboe, 
August  23,  1853. 
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HUGO  GROTIUS. 


1 UDET  hie  liber.  Begum  eminentissime,  Tuum  sibi 
augustum  nomen  inscribere,  non  sui,  non  Auctoris, 
sed  argumenti  fiducia,  pro  Jtutitia  quippe  scriptus ; quse 
virtus  adeo  Tua  est,  ut  inde  tuis  meritis  et  humani  generis 
sufiiagio  dignissimum  tanto  Bege  cognomentum  acceperis, 
ut  jam  ubique  Josti  appellatione  non  minus  quam  Luno< 
Tia  noscaris.  Speciosi  Bomanis  Ducibus  videbantur  ex 
Creta,  Numidia,  Africa,  Asia,  aliisque  devictis  gentibus 
tituli.  At  quanto  Tuum  illustrius,  quo  significaris  nullius 
populi,  nullius  hominis,  sed  ejus,  quod  iijustum  est,  et 
hostis  ubique,  et  victor  semper  ? Magnum  putarunt  Aegyp- 
tii reges,  si  patris  hic,  matris  ille,  fnttrum  amans  alius 
dicerentur.  At  quantulae  h»  partes  sunt  Tui  nominis, 
quod  non  ista  tantum,  sed  quicquid  pulchrum  et  honestum 
excogitari  potest,  ambitu  suo  complectitur : Justus  es,  cum 
Magni  supra  omne  id  quod  dici  potest  Begis  Patris  Tui 
memoriam  honoras  ipsum  imitando:  Justus,  cum  Fra- 
trem modis  omnibus,  sed  nulla  re  magis  quam  exemplo 
tuo  instruis:  Justus,  cum  Sorores  summis  matrimoniis 
ornas : Justus,  cum  sepultas  prope  leges  revocas,  et,  quan- 
tum potes,  ruenti  in  pejus  seculo  temet  opponis : Justus, 
sed  simul  clemens,  cum  subditis,  quos  tuae  bonitatis  igno- 
rantia ab  officii  limite  transversos  ^erat,  praeter  peccandi 
licentiam  nihil  adimis,  nec  vim  adfers  animis  circa  divina 
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diversum  h te  sentientibus : J ustus  simuique  misericors, 
cum  oppressos  populos,  afflictos  Principes  tua  auctoritate 
relevas,  nec  fortunas  nimium  licere  permittis.  Quas  tua 
singularis  beneficentia,  et  in  tantum  Deo  similis,  quantum 
humana  natura  patitur,  me  cogit,  ut  hac  quoque  publica 
allocutione  gratias  tibi  pro  me  privatim  habeam.  Nam 
quemadmodum  coelestia  sidera  non  tantum  magnis  mundi 
partibus  se  infundunt,  sed  ad  singula  animantia  vim  suam 
patiuntur  descendere;  ita  Tu,  in  terris  benignissimum 
sidus,  non  contentus  erigere  Principes,  sublevare  populos, 
mihi  quoque  in  patria  male  habito  et  praesidium  voluisti 
esse  et  solatium.  Accedit  ad  implendum  Justitiae  orbem 
post  actiones  publicas  etiam  privatae  vitae  tuae  innocentia 
et  puritas,  digna,  quam  non  homines  tantum,  sed  et 
aetheriae  mentes  admirentur.  Nam  quotusquisque  de  plebe 
infima,  imo  de  ipsis  illis,  qui  a mundi  consortio  se  abscide-* 
runt,  ita  se  ab  omnibus  culpis  immunem  praestat,  ut  Tu  in 
ea  positus  fortuna,  quae  innumeris  peccandi  illecebris  un* 
dique  obsidetur?  Quantum  vero  hoc  est,  inter  negotia, 
in  turba,  in  aula,  inter  tot  tam  diversa  peccantium  exempla 
id  consequi,  quod  aliis  solitudo  vix,  saepe  ne  vix  quidem, 
praestat?  Hoc  vero  est  non  Justi  tantum,  sed  et  Sancti 
nomen  in  hac  ipsa  vita  mereri,  quod  majoribus  tuis  Carolo 
Magno  et  Ludovico  piorum  consensus  post  obitum  tribuit  i 
hoc  est  esse  non  gentilitio  sed  suo  proprio  jure  Christianis^ 
simum.  Sed  Justitiae  cum  pars  nulla  a te  aliena  sit,  illa 
tamen,  quae  circa  libri  hujus  materiam,  id  est,  circa  belli 
pacisque  consilia  versatur,  eo  proprie  tua  est,  quo  Rex  es, 
et  quidem  Rex  Francorum.  Ingens  hoc  regnum  tuum, 
quod  per  tanta  tam  felicium  terrarum  spatia  in  utrumque 
mare  procurrit;  sed  majus  hoc  regno  regnum  est,  quod 
regna  aliena  non  concupiscis.  Dignum  hoc  tua  pietate, 
dignum  isto  fastigio,  non  cqjusquam  jus  armis  attentare, 
non  veteres  turbare  fines : sed  in  bello  pacis  gerere  nego-> 
tium,  nec  incipere  nisi  hoc  voto,  ut  quamprimum  desinas. 
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Quam  vero  pulchrum  hoc,  quam  gloriosum,  quam  ipsi  con- 
scienti» hetum,  ut  si  quando  Te  Deus  ad  suum  regnum, 
quod  solum  tuo  melius  est,  vocaverit,  audacter  possis 
dicere : Hunc  ego  a Te  gladium  pro  Justiti»  tutela  accepi, 
hunc  tibi  nullius  temere  fusi  sanguinis  reum,  purum,  inson- 
temque  reddo.  Ita  fiet,  ut  quas  nos  nunc  regulas  ex 
libris  petimus,  in  posterum  ex  Tuis  actionibus  tanquam 
ex  perfectissimo  exemplari  petantur.  Quod  ipsum  cum 
sit  maximum,  plus  tamen  aliquid  a Te  exigere  audent 
Christianonim  populi:  ut  scilicet  exstinctis  ubique  armis 
pax  sua  non  imperiis  tantum,  sed  et  Ecclesiis  Te  Auctore 
redeat,  discatque  nostra  aetas  arbitrium  subire  ejus  aetatis, 
quam  vera  sinceraque  fide  Christianam  fuisse  Christiani 
omnes  profitemur.  Pertaesos  discordiarum  animos  excitat 
in  hanc  spem  recens  contracta  inter  Te  et  sapientissimum 
pacisque  illius  sanctae  amantissimum  Magnae  Britanniae 
Begem  amicitia,  et  auspicatissimo  Sororis  Tuae  matrimonio 
foederata.  Difficile  negotium,  propter  studia  partium  gli- 
scentibus in  dies  odiis  inflammata:  sed  tantis  Begibus 
nihil  dignum,  nisi  quod  difficile,  nisi  quod  aliis  omnibus 
desperatum.  Deus  pacis,  Deus  justitiae,  Bex  juste,  Bex 
pacifice,  cum  aliis  bonis  omnibus  tum  hac  etiam  laude 
cumulet  Tuam  Suae  proximam  Mqjestatem.  clo  lo  c xxv. 
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HANG  NOVAM  EDITIONEM 
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JOANNES  BARBEYRACIUS. 


Quum  m eo  essent  Bibliopolie  sollertissimi,  nt  eximium  istud 
Opus,  ssepius  recusum  et  recudendum,  tjpis  suis  iterum 
committerent ; ao  in  eo  emaculando  et  interpretando  non  parum 
operas  a me  positum  esse  inaudivissent:  mecum  ultro  egerunt, 
nt  suppeditare  vellem,  si  quid  ad  novam  Editionem  ornandam 
conferre  commodum  esset  Lubens  amplexus  sum  occasionem 
oblatam  de  illis  bene  merendi,  qui  Jus  Naturae  et  Gentium,  pro 
merito  ejus  suaque  ipsorum  utilitate,  amplectuntur,  adeoque  non 
possunt  non  maximi  facere  Auctorem  nostrum,  nobillissimse  artis 
quasi  parentem.  Et  quamquam  paullo  plus  temporis  mihi  relin- 
qui, quam  ferebant  rationes  Typographorum,  valde  optassem: 
tamen  vel  mo  ea  praestare  me  posse  existimavi,  de  quibus  susci- 
piendis nemo  hactenus,  quod  sciam,  serio  cogitaverat  Rem  om- 
nem paucis  accipe. 

Dum  ab  aliquot  annis,  LausanruB  adhuc  degens,  in  eo  totus 
eram,  ut  Libros  hoece  De  Jure  BeUi  ao  Pade  in  Gallicam  lin- 
guam verterem,  et  Notis  perpetuis  illustrarem,  ad  eum  fere  mo- 
dum, quo  adfine  Opus  Samubus  Pufbndorfii  De  Jure  Naturm 
et  Gentium^  plus  simplici  vice,  jam  in  publicum  emisi : neces- 
sarium mihi  aliquatenus  visum  est,  utili^imum  saltem  instituto 
meo  felicius  perficiendo,  veteres  Editiones  Grotiani  scripti,  quae 
praesertim  vivo  Auctore  locem  viderunt,  mihi  comparare,  et  cum 
novissimis,  quae  solae  omnium  manibus  teruntur,  adcurate  con- 
ferre. Nimirum  saepius  observaveram,  ejusmodi  Librorum,  quo- 
rum usus  et  pretium  postulat,  ut  identidem  repetitis  vicibus 
praela  exerceant^  Editiones  ultimas  minus  ac  minus  tersas  pur- 
gatasque  prodire  ut  plurimum:  tantum  abest  ut  sint  emendatiores, 


* Pne&tio  Editoris  in  priorem  Editionem  Anni  1720.  Cni  subjicitur  monitum  de 
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quemadmodum  titulus  vulgo  ementitur.  Neque  beic  aliter  sese 
rem  habuisse  deprehendi.  Immo  priores  illas  et  optimas,  quse 
ad  recentiores  emendandas  plurimum  juvabant,  ipsas  haud  raro 
manu  medica  egere,  certissimis  argumentis  comperi. 

Usui  mihi  maxime  fuit,  quod  adtinet  ad  ipsum  Opus,  sine 
Notis  Auctoris,  quse  postea  accesserunt,  prima  omnium  Editio, 
quse  sub  ipsius  Auctoris  oculis  prodiit  Lutetiw  Parisiorum^  anno 
iBrse  vulgaris  m.  do.  xxv.  Magnum  deinde  adjumentum  adtulit 
illa  anni  m.do.xxxii.  minore  forma  tjpisque  nitidissimis 
dami  excusa,  apud  Gulielmum  BUteu^  et  expressa  ad  exemplar 
ah  ipso  Auctore  recognitum  atque  emmdatum,  ut  idem  prsesens 
Amstehdamif  die  8 Aprilis  ejusdem  anni,  testatur,  in  pagina 
post  titulum  aversa.  Ex  illis  duabus  Editionibus,  aut  ex  alter- 
utra, plurima  loca  emendavimus,  quse  in  omnibus  vel  plerisque 
posterioribus  vitiosa  erant.  De  talibus  autem  emendationibus 
aliquando  occasione  data,  vel  ubi  consultum  videbatur,  monuimus: 
sed  omnes  indicaro,  superfluae  cujusdam  fuisset  diligentise;  nec 
patiebatur  Lectorum  commoditas,  ut  his  et  aliis  hujusmodi  moles 
voluminis  augeretur.  Ut  tamen,  quid  hac  in  parte  praestiter- 
imus, Lectori  manifestum  fiat,  aliquod  heic  specimen  exhibere 
placuit  locorum,  quse  tacitus,  optimis  Editionibus  praeeuntibus, 
correxi. 

Non  diu  quaerenda  erunt  exempla.  Offert  se  statim  Lib.  I. 
cap.  111.  § 17.  num.  2.  init.  Multi  adversus  talem  statum  quasi 
bicipitem  incommoda  multa  adfbrunt.  Ita  reposuimus  ex 
prima  Editione,  quum  in  aliis  omnibus  perperam  legatur  deferunt, 
Lib.  II.  cap.  v.  § 9.  num.  4.  Quod  si  qui  populi  continentius 
egerunt,  ut  Romani,  etc.  Vox  qui,  manifesto  necessaria,  ex 
omnibus  Editionibus,  post  illam  primam,  hactenus  abfuerat. 
Eodem  capite  § 13.  num.  1.  eamdem  ducem  sequutus,  verba  se- 
quentia ita  edi  jussi : Colligi  videtur  ex  illis  Dei  verbis  apud 
Mosem,  etc.  quum  in  aliis  omnibus  antea  scriptum  fuisset  ad 
Mosem.  Similiter  Lib.  II.  xi.  § 18.  num.  1.  in  fine: 
Naturaliter  videtur  mihi  acceptanti  jus  dari  efficiendi, 
ut,  Illud  acceptanti  ex  Editione  prima  restitutum  est : ul- 
timas acceptando  fecerant  ex  acceptandi,  quod  in  Editionem 
anni  1632  prave  irrepserat.  Ejusdem  Lib.  cap.  xx.  § 40. 
num.  1.  sub  init, : Sed  et  ob  eas,  qxue  ipsos  peculiariter  non 
tangunt,  sed  in  quibusvis  personis  jus  naturos  aut  gentium 
immaniter  violant.  Sic  edidimus,  ex  Editione  prima,  et  altera 
anni  1632  reliquas  enim  omnes  illud  violant  in  violantibus  aux- 
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erant,  contra  id  quod  series  orationis  et  sententia  manifesto  pos- 
tolant.  Aliquando  etiam  piares  exciderant  voces,  sensum  plenum 
efficientes:  cujus  irapopafiaro^  exempla  videre  poteris  paullo  post 
locum  jam  jam  adlatum,  ubi  monuimus,  in  Nota  7.  et  cap.  xxiii. 
Lib.  II.  § 13.  num.  1.  ut  ostendit  Nota  1 ibi  subjecta.  Neque 
enim  Auctori  ulla  erat  ratio  tales  sententias  postea  ejiciendi : in 
quod  ante  omnia  adcuratissime  inquisivimus  heic  et  alibi,  quo- 
tiescumque aliquid  quacumque  de  caussa  mutandam  aut  supplen- 
dum videbatur. 

Hoc  primam.  Quod,  quamvis  in  se  spectatam  non  leve  sit, 
et  solum  ad  commendandam  Editionem  nostram  sic  satisfactarum 
erat : parum  tamen  est,  si  cum  iis  conferatur,  quse  sine  ullo  aux- 
ilio, et  ex  proprio  nostro  Marte,  exsequuti  sumus,  tum  in  con- 
textu, tum  in  Notis  Auctoris  recensendis  et  expendendis.  Prse- 
ripua  breviter  enumerabimus:  unde  Lector  mquus  et  benignus 
fadie  judicare  poterit,  an  operam  nostram  ultra  modum  ven- 
ditemus. 

Igitur  non  pauca  loca  Immutavimus  aut  supplevimus,  qum  in 
omnibus  Editionibus  mendosa  aut  manca  erant,  et  adtendenti  non 
possunt  non  talia  videri : sive  error  aut  defectus  a calamo  Auc- 
toris ipsius  orti  sint,  sive  ab  Exscriptorum  aut  Typographorum 
incuria,  oculos  Auctoris,  dum  raptim  verba  perlustrat,  in  repe- 
titis etiam  operis  sui  recensionibus,  postea  fallente.  Exempla 
indicavimus  Lib.  I.  cap.  i.  § 16.  num.  7,  nota  9 ; et  cap.  ii. 
§ 10,  num.  4,  nota  7:  cap.  iii.  § 11.  num.  1,  nota  5;  et 
§ 16.  num.  5,  nota  8.  Lib.  II.  cap.  xii.  § 10,  nota  4 et 
cap.  XX.  § 40.  num.  4,  nota  1.  Lib.  III.  cap.  xni.  § I,  nota 
2.  Sed  non  minus  necessaria  erat  emendatio  aut  additio  in 
aliis  locis ; ubi  non  monuimus.  En  heic  etiam  specimina  non- 
nulla. Lib.  I.  cap.  II.  § 8.  num.  4.  irepl  ypvaiov  Sia(j>€pea9at> 
Ita  edidimus,  ut  habet  Philostratus,  cujus  h»c  sunt  verba,  et 
ipsius  Auctoris  versio  postulat:  antea  legebatur  SiaXeyeaQat, 
quod  mendum  ab  Editione  anni  1632.  ubi  locus  additus  fuerat, 
ad  omnes  postea  Editiones  propagatum.  Lib.  II.  cap.  v.  § 22, 
bis  emendavimus  Cibyra^  ex  Strabone,  unde  narratio  facti 
petita  est,  pro  Libyca^  quod  omnes  Editiones  insederat,  ab  ipsa 
usque  anni  1632,  cujus  etiam  hoc  erat  additamentum.  Sequenti 
§ 23.  prima  Editio,  et  omnes  alise  hactenus  habuerant:  roi)v 
vofxov^  airayopevetvj  etc.,  ubi  ex  Aristotele  reposuimus  dyo^ 
pevety,  ut  res  ipsa  requirit,  et  Auctoris  interpretatio,  alias  con- 
trarium sensum  voci  Grsecse  habitura.  Lib.  II.  cap.  iv.  § 3 circa 
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initium : Non  Juerat  congruum  naturae  humanoB,  quae  nisi  ex 
signis  animi  actus  cognoscere  non  potest.  Vocem  animi  ad- 
didi, quae  in  praecedentibus  legitur,  nec  sine  damno  sententiae 
hinc  abesse  potest ; aberat  tamen  jam  in  prima  Editione.  Ejus- 
dem Lib.  cap.  IX.  § 7.  in  fine : contra  eos  a communi  sociorum 
coNciuo  res  judicata  est  Vox  concilio^  omnino  necessaria,  in 
Editione  anni  1632.  ubi  exemplum  additum,  exciderat:  unde  nil 
mirum,  si  in  nulla  sequentium  hactenus  suppleta  fuerit.  Sic  cap. 
X.  sequenti,  § 6 : Quarto  non  teneri  eum  ad  Rbstitubndos 
fructuSf  etc.  omissionem  vocis  restituendos^  adeo  manifestam, 
quum  in  primam  Editionem  irrepsisset,  omnes  deinceps  religiose 
servaverant.  Non  ita  obvia,  sed  tamen  adtendenti  ad  seriem 
orationis  facile  patere  poterat  ea,  qu»  reperiebatur  ejusdem 
libri  cap.  xii.  § 12.  num.  1.  Ut  etiamsi  nec  celatum  quid- 
quam sit^  etc.  SI  in  re  tamen  deprehendatur  inoequalitois^  etc. 
Particula  si  in  omnibus  Editionibus  deerat,  qum  tamen  ad  ratio- 
cinationis nexum  omnino  est  necessaria.  Cap.  xxi.  § 11.  init, 
occasione  quidem  alicujus  peccati  aubni,  etc.  Illud  alieni  in 
nulla  hactenus  Editione  comparuerat ; quod  tamen  sententia  ma- 
nifesto postulat.  Aliquando  verba  supervacanea  relicta  fuerant, 
qum  sensum  turbabant : cujus  rei  exemplum  luculentum,  videre 
poteris  lib.  II.  cap.  vii.  § 2,  num.  1,  nota  (c).  Sensui  etiam 
nonnunquam  nocuerat  prava  interpunctio,  constanter  servata: 
adeo  ut,  propter  tale  vitium,  Lib.  III.  cap.  xi.  § 6.  num.  1 : Pho- 
cenceSt  in  Chrcecia,  consanguinei  statuantur  Coeritum  in  Etruria^ 
ac  propterea  Auctor  noster  a Gronovio  carpatur,  et  hic  se  ip- 
sum inanibus  conjecturis,  ad  detegendum  fontem  erroris,  torqueat; 
ut  ex  iis,  qum  Notae  illius  47  subjeci,  cuivis  intelligere  licet 
Sed  haec  abunde  sufficiunt,  ad  ostendendum  quam  necessaria  fue- 
rit opera  nostra,  in  emaculandis  et  restituendis  locis  non  paucis 
posita,  ubi  noUum  erat  a prioribus  et  emendatisaimis  Editionibus 
subsidium. 

Praeterea  rem  prope  immensi  laboris  adgressus  sum,  ad  quam 
nullus  horum  Librorum  Interpres,  et  ne  quidem  eruditissimus 
J.  Fridbricus  Gronovius,  umquam  data  opera  animum  inten- 
derant, sed  tantum  prout  memoria  suggerebat,  aut  aliud  agendo 
dabatur  occasio:  ut  nimirum  omnia  loca  Scriptorum,  Veterum 
praesertim,  quae  ab  Auctore  nostro  adferuntur  aut  indicantur,  in 
ipsis  fontibus,  quantum  fieri  posset,  quaererem,  et  plerumque  ad- 
curate  expenderem.  Hoc  autem,  ut  utilissimum,  aliquando 
etiam  valde  necessarium  erat  ad  mentem  Auctoris  intelligendam : 
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ita  ad  infinitos  errores  animadvertendos,  tum  in  numeris  Libro- 
rum, Capitum,  Versuum,  tum  in  designatione  Scriptorum  lauda- 
torum, tum  in  verbis  eorum  referendis,  tum  in  rebus  ipsis,  plu- 
rimum mihi  profuit,  et  Lectoribus,  spero,  commodum  erit.  Qui 
Editionem  nostram  cum  quibusvis  aliis  conferre  voluerit,  is  statim 
deprehendet  innumera  ejusmodi  passim  emendata,  et  in  ipso  con- 
texto, et  in  margine,  et  in  Notis,  etiam  ubi  Auctori  propositum 
erat  quam  adcuratissime  loca  in  testimonium  aut  illustrationem 
adducta  referre,  et  facillima  qosorentibus  reddere.  Aliquando 
mendum  erat  in  numero  Libri,  nonnumquam  in  numero  Capitis 
aut  Versus,  haud  mo  in  utroque.  Interdum  etiam  unum  Opus 
Auctoris  cujusdam  pro  alio  indicabatur;  exempli  gratia,  Plu- 
TARCHi  Themistoclis  Vita,  pro  Artaxerxis;  Lib.  I.  cap.  ni.  § 16. 
num.  3.  Hbrodoti  Urama,  seu  Lib.  viii.  pro  Calliopsy  seu 
Lib.  IX.  laudabatur,  Lib.  III.  cap.  xi.  § 3.  num.  2.  Ubi,  quod 
obiter  observo,  error  inde  manasse  videtur,  quod  Editio  Uero- 
dotea  Hbnrici  Stbphani,  pure  Ormca,  qua  Auctor  noster  ute- 
batur, sic  mendosa  sit  in  titulo  pagin»,  unde  locus  adlatus  de- 
promtus  fuit : quo  modo  potuit  alibi  nonnumquam  Auctor  decep- 
tus in  errorem  Lectores  conjicere : plerique  tamen  ex  ipsius  fes- 
tinatione aut  incogitantia  nati  videntur.  Sic  ab  ipsius  manu 
omnino  est,  quod  Lib.  II.  cap.  xxi.  § 13.  num.  2,  nota  (n)  Phi- 
lonis scriptum  laudetur  De  Pietate^  quod  nullum  exstat,  pro 
libro  De  Nobilitate;  ut  ibidem  observavi  Ejusdem  Libri  cap. 
prieoedenti  xx.  § 30,  nota  (r)  remittimur  ad  verba  Luc;e  apud 
JRphilinum;  qum  verba  sunt  Marci  Antonini  Imp.  ut  in  sub- 
jecta Nota  nostra  ostendimus.  Sed  est  etiam  ubi  Scriptor  unus 
pro  alio  certiscdme  indicatur : ut  Isooratbs,  pro  Dionysio  Ha- 
L1CARNA8SBN81,  Lib.  II.  cap.  IV.  § 2.  ubi  vide  notam  1 ; alibi, 
pro  ASschinb,  cap.  xxiii.  § 8.  num.  1.  ut  patet  ex  Nota  5. 
Vidssim  Dbmosthbnbs  pro  Isocratb,  Lib.  II.  cap.  xv.  § 6. 
num.  1.  Alias  Hippodamos,  pro  Hipparcho,  Lib.  II.  cap.  v. 
§ 12.  num.  3.  Lysias,  pro  Andocidb,  ibid,  § 13.  num.  2.  Sb- 
NBCA,  pro  Plinio,  Lib.  II.  cap.  ii.  § 2.  num.  2.  nota  (o).  Jus- 
tinus, pro  Curtio,  ejusdem  Libri  cap.  vii.  § 9.  num.  3.  ubi  vide, 
qum  subjedmus  notae'  62.  Immo  Eutropius,  Auctor  Breviarii 
Latini,  pro  Dionb  Cassio  Historico  Grceco  testis  indicatur 
vocis  'Atrrl\f/vxoh  de  Vadibus  usurpat»,  Lib.  II.  cap.  xxi.  § 11, 


[*  GronoTianam  dicit;  notat  autem  1.  c.  Borbeyracias,  ea  qnn  Justino  Lib.  x. 
tribuit  Grotius,  mera  Q.  Curtii  ease,  Lib.  x.  cap.  rii.  n.  2.  H.  A.  H.] 
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nota  (k).  Aliquando  duo  loca  diversorum  Scriptorum  in  unum 
compinguntur,  ut  Sbrvii  et  Seneoje,  Lib.  11.  cap.  ii.  § 13.  num. 
5,  nota  (p). 

Ssepissime  autem  Auctor,  unde  aliquid  petitur,  simpliciter 
nomine  suo  indicabatur,  nulla  mentione  facta  Operis,  Libri,  ne- 
dum Capitis  aut  Versus ; adeo  ut,  si  quis  locum  quserere  yolu- 
erit,  quem  numquam  legerat,  aut  cujus  non  meminerat,  omnia 
Opera  laudati  Scriptoris  ei  pervolvenda  fuerint : quod  ita  moles- 
tum est,  prsosertim  si  magnm  molis  sit  collectio,  qualis  haud  raro 
occurrit,  ut  plerique  Lectores  malint  Auctori,  forte  perperam 
alios  in  testimonium  vocanti,  fidem  habere,  aut  rem,  de  qua  agi- 
tur, non  satis  intelligere,  quam  tantum  laborem  quaerendi  in  se 
suscipere,  cum  periculo  etiam  operae  frustra  impensae.  Aliquando 
equidem,  vel  ex  Indicibus,  vel  ex  memoria  nostra,  vel  ex  re  ipsa, 
loca  quaedam  haud  ita  difficulter  potuimus  invenire.  Sed  plerum- 
que inde  nihil  nobis  erat  subsidii,  ut  ex  propria  experientia  qui- 
vis, si  velit,  facile  poterit  intelligere.  Hoc  tamen  non  obstitit, 
quominus  loca  fere  omnia,  quae  alicujus  erant  momenti,  citius  aut 
serius  invenerimus:  adeo  ut  quae  aulhuc  invenienda  supersunt, 
aut  a nobis  investigari  non  potuerunt,  quod  Libri,  unde  addu- 
cuntur, non  essent  ad  manum,  paucissima  sint,  prae  maximo  nu- 
mero repertorum,  et  adeuratissime  a nobis  vel  in  ipso  contextu, 
vel  in  margine,  vel  in  Notis,  designatorum.  Nonnumquam  ipsum 
nomen  Scriptoris,  ex  quo  verba  quaedam  Auctor  noster  exscrip. 
serat,  incuria  nescio  cujus,  omissum  fuerat,  ut  Diodori  Siocli, 
Lib.  II.  cap.  XX.  § 30,  nota  (s).  Sunt  etiam  loca,  quae  diu 
frustra  quaesita,  quantumvis  pertinaci  labore,  numquam  reperire 
potuissemus,  nisi  forte  aliud  agendo  sese  nobis  ex  improviso  ob- 
tulissent. Et  tamen  talia  interdum  pessime  adlata,  aut  aptata, 
deprehendimus:  cujus  rei  specimen  suppeditabit  fragmentum 
Dionysii  Milesii  apud  Philostratdm,  unde  Auctor  noster  taci- 
tus illud  retulerat,  Lib.  II.  cap.  xxv.  § 9.  num.  1.  ubi  vide 
notam.  8. 

Sed  et  alibi,  sive  facile,  sive  difficulter  loca  laudata  inventa 
a nobis  fuerint,  errores  bene  multos  observavimus,  tum  in  locis 
Auctorum  exscribendis  aut  vertendis,  tum  in  eorum  ad  rem  ip- 
sam, de  qua  agitur,  adeommodatione.  Horum  omnium  exempla 
volumen  aperienti  statim  sese  offerent.  Loci  simul  perperam 
descripti  et  versi  unum  indicare  suffecerit : is  est  Josbphi,  cujus 
verba  referuntur  Lib.  I.  cap.  iv.  § 7,  nota  (y).  Auctor  noster, 
ut  probet,  secundum  quosdam,  spem  resurrectionis  caussam  fuisse 
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introducti  moris  sepeliendorum  corporum,  Lib.  IL  cap.  xix.  § 2. 
num.  3.  locum  adfert  Plinii,  qui  tamen  nil  habet,  quod  ad  rem 
faciat.  Eodem  Capite,  § 3.  num.  2,  sepulturam  deberi  mor- 
tuis, inter  alia^  probatur  ex  juramento  Grcecorum  adversus  Per^ 
SOS  militantium,  ubi  tamen  de  sociis  solis  agitur,  ut  patet  ex  loco 
Diodori  Siculi,  quem  Auctor  noster  in  animo  habuit,  et  ego 
adtuli  in  nota  8.  Unde  etiam  exemplum  petere  potes  curm 
non  pmnitendm  in  toto  isto  Opere  passim  adhibitm,  ut  scilicet 
multa  ex  Historiis  et  Antiquitate,  sine  teste,  sine  auctore,  pro- 
lata, ubinam  reperirentur,  indicarem,  quotiescumque  res  alicujus 
erat  momenti,  nec  omnibus  obvia.  Aliquando  fSftcta  vel  dicta 
diversorum,  aut  diversa,  inter  se  confunduntur.  Sic  Lib.  II. 
cap.  XXII.  § 1.  num.  2.  ex  Livio  dicitur,  Antiochum,  falso  aliquo 
praetextu,  in  Romanos  bella  suscepisse;  ubi  tamen  de  Boeotis 
agitur,  non  de  illo  Rege.  Brasidos  Lacedaemonio  tribuitur  ca- 
villatio, qu»  Praeconis  est,  ab  Atheniengibus  missi,  Lib.  II.  cap. 
XVI.  § 6.  Ubi  de  bello  C.  JuL  Coesaris,  cum  Germanis  sermo 
fit,  Lib.  I.  cap.  III.  § 5.  num.  4.  confunditur  proelium  adversus 
Usipetes  et  Tenchteros  commissum,  antequam  Coesar  primum 
ponte  Rhenum  trajiceret,  cum  victoria,  fere  biennio  post,  de  Tre- 
viris  ab  ipso  relata:  simulque  caussa,  propter  quam  Cessarem 
dedi  Germanis  censuerat  Cato,  pervertitur.  Nonnumquam  una 
eaulemque  res  bis,  tamquam  diversa,  narratur,  ut  judicium  ^rrt- 
ani  de  vindicta  Alexandri  in  Persas,  Lib.  II.  cap.  xxi.  § 8. 
num.  2,  ubi  vide  notam  9.  Immo  est  ubi  Auctor  noster  con- 
trarium plane  adserit  ejus,  quod  dicitur  in  loco,  unde  palam  vel 
tacite  hausit  id,  quod  statuit.  Exempli  gratia,  Lib.  II.  cap.  vii. 
§ 4.  num.  3.  vult,  Solonem  legibus  suis  cavisse,  ne  Parentes  tene- 
rentur Liberis  naturalibus  aliquid  relinquere ; quum  tamen  Le- 
gislator ille  tales  Liberos  contra  solverit  necessitate  alendorum 
Parentum,  ut  patet  ex  Plutaroho,  cujus  locum  adduxi  in  nota 
5 : nam  et  aliquid  de  facultatibus  paternis  Nothis  relinqui  de- 
buisse, constat  ex  iis  quas  habet  Joannes  Mbursius,  Themid. 
Attic*  Lib.  II.  cap.  xii.  Talia  irapopa/maTa,  aut  aniaprij/uLaTa 
fjLvrjfULoviKa,  aliquando  plura  intra  paucas  lineas  occurrunt,  ut  Lib. 
I.  cap.  III.  § 8.  num.  7,  nota  (x).  Et  illis  scatent  capp.  xviii. 
et  XIX.  Lib.  II.  quemadmodum  ex  speciminibus  ibi  adlatis  ad- 
paret,  et  Notas  nostrae  Gallicae  copiosius  ostendent. 

In  iis  omnibus  aliquid  humani  passum  esse  Virum  Summum, 
si  quis  miretur,  ego  vidssim  mirabor,  quod  ei  in  mentem  non 
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yenerit,  hoc  esse  yitium  commune  omnium  hominum,  etiam  Eru« 
ditissimorum,  ut  non  semper  ad  omnia  satb  adtendant.  Prssterea 
id  nostro  accidit,  quod  iis  soleune  est,  qui  magna  memoria  pollent, 
ut  scilicet  illi  nimis  secure  confidant.  Adde  quod  yarik  distrac- 
tus negotiis  et  studiis,  eo  tempore  nc  satis  brevi,  quod  in  hoc 
opere  elaborando  consumsit,  forte  etiam  non  paucis  eorum  Li- 
brorum, quos  tanto  numero  laudavit,  destitutus;  non  potuit 
semper  adcorate  omnia  expendere.  Hinc  licet  infinita  ejus  esset 
lectio,  et  vix  ullum,  puto,  Auctorem  indicaverit,  cujus  scripta  non 
perlegisset,  aut  saltem  perlustrasset ; aliquando  loca  qusedam  ex 
aliis,  tunc  minime  inspecta,  tacitus  exscripsit,  et  sic  in  errorem 
delapsus  est,  ut  ex  certissimis  indicib  deprehendi.  Exemplum 
manifestum  habes  Lib.  II.  cap.  xviii.  § 1.  nota  (a),  ubi  verba 
CujACii  pro  verbis  Varronis  adfert,  errantem  sequutus  Dionv- 
siUM  Gothofrbdum  in  L.  17.  D.  De  Legatumib.  ut  alibi  eodem 
festinanter  lecto,  etymologiam  vocis  Territorium^  a terra  peti- 
tam, Fronting  tribuit,  que  Cujacii  etiam  est,  Lib.  III.  cap.  vi. 
^ 4.  num.  2.  Sic  Lib.  I.  cap.  ii.  ^ 3.  num.  2.  verba,  tamquam 
Plinii,  refert,  quorum  pars  tantum  apud  illum  scriptorem  legitur, 
ut  in  nota  5 ibi  monui.  Post  Notam  illam  autem  typis  man- 
datam, casu  reperi  fontem  erroris,  in  Marci  Ltcklaha,  Juris- 
consulti Frisii,  Membranisy  que  anno  1608  prodierant,  Lib.  YIT. 
Eelog.  XLii.  pag.  394,  ubi  conjunctio  illa  duorum  locorum  per- 
peram facta  eodem  plane  modo  legitur. 

Neque  talia,  aut  etiam  graviora  peccata,  ad  res  ipsas  spec- 
tantia, sine  exprobratione  notari,  Auctor  ipse,  si  in  vivis  esset, 
egre  ferret.  Quin  potius,  quo  erat  ingenio,  monenUbus  gratias 
habiturum  et  acturum  fuisse,  mihi  persuasum  est.  Nonnulla 
ipse,  postquam  animadvertit,  statim  emendavit,  ut  ex  compara- 
tione priorum  Editionum  aliquodes' observavi.  Exempli  gratia, 
Lib.  II.  cap.  XXIV.  ^ 3.  num.  1.  in  prima  Editione  Josbpho 
verba  tribuebat,  qum  Philoni  postea  restituit.  Lib.  II.  cap. 
XVIII.  ^ 7.  in  eadem  Editione,  ubi  dictum  quoddam  Scipionis  ex 
Livio  narraverat,  a Valerio  Maximo  hanc  ei  tributam  vocem 
addebat:  Isto  te  metUy  Hanno,  fides  civitatis  nostros  liberat. 
Distinxit  deinde  sic,  quas  male  confuderat : Valerius  Maocimus 
Consulibus  Romanis  in  facto  simili,  sed  antiquiore,  hanc  tribuit 
vocem ; Isto  te  metu,  etc.  lib.  II.  cap.  xv.  ^ 3.  num.  1.  de  loco 
Sbnbc£  Patris  ita  habet  prima  Editio : Non  ad  antiquos  illos 
Imperatores  pertinet,  id  est,  belli  duces,  sed  ad  Cessares,  qui 
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fus  omne  populi  in  se  transferebant.  At  nunc  ibi  contra  legi- 
mus : Ad  antiquos  eos  pertinet^  qui  speciale  gus  rei  mandatum 
acceperant. 

Libere  igitur»  sed  modeste»  ejusmodi  maculasj  a nobis  obser- 
Tatas,  quas  aut  incuria  fudity  aut  humana  parum  cavit  natura, 
ad  utilitatem  Lectorum»  indicare  nos  posse  putavimus»  salvo  ho- 
nore Viri  Magni»  cujus  eruditionem»  ingenium»  judicium»  virtutes, 
nemo  est  qui  pluria  faciat»  quam  nos.  Neque  heic  substitimus : 
sed  etiam»  sicubi  nobis  haud  satis  recte  ratiocinari  visus  est»  aut 
principia  parum  firma  ponere  (quod  non  potuit  non  aliquando 
evenire  ilU»  qui  in  vastissima  disciplina,  arte  et  via»  tradenda» 
glamem  frangebat»)  id  simpliciter  et  candide  monuimus  in  JNbtu- 
lis  nostris ; de  quibus  jam  aliquid  dicendum»  ut»  quales  illae  sint» 
et  quid  in  illis  quaeri  debeat»  quisque  scire  possit. 

£t  primo  quidem»  ut  ipsa  appellatio  statim  innuit,  in  eis 
quam  brevissime»  quae  dicendae  erant  exprimere  mihi  propositum 
^t»  ne  moles  voluminis,  jam  satis  spissi,  nimis  augeretur : qua 
de  caussa  etiam  nonnoUa,  quae»  in  contextu  jam  posita»  noster 
immemor  in  Notis  suis»  totidem  verbis»  aut  eodem  plane  sensu» 
repetierat»  audacter  expunximus. 

Duplicis  autem  generis  sunt  NotuUz  nostrae»  in  universum 
spectatae.  Aliae  enim»  quas  criticas  vocare  licet»  in  eo  positae 
sunt»  ut  vel  rationem  emendationum  aut  supplementorum»  ubi  id 
consultum  visum  est»  reddant;  vel  Auctoris  TrapopofAura  in  male 
referendis  aut  aptandis  verbis  Scriptorum  laudatorum»  quando 
etiam  utile  existimavi,  indicent;  vel  origmem  errorum  ejus  os- 
tendant; vel  sine  teste  prolata  idoneis  auctoritatibus  firment»  aut 
alia  ejusmodi  doceant.  Interdum  etiam»  sed  raro  et  obiter,  natas 
mihi  conjecturas  proposui»  de  emendandis  locis  Veterum  quibus- 
dam» qu»  in  ipsis  fontibus  vitiosa  videbantur.  Alterius  vero  ge- 
neris Notulm  nostras  ad  res  ipsas  pertinent,  et  in  eis  modo  Auc- 
toris mentem»  ubi  obscurior»  etiam  adtendentibus»  esse  potest» 
breviter  exposui;  modo  ejus  errores»  circa  principia»  aut  ratioci- 
nationes» indicavi,  in  precipuis  saltem  argumentis.  Neque  enim 
ratio  brevitatis»  jam  adlata»  patiebatur  ut  omnia  expenderem»  aut 
quidquam  fusius  dedocerem.  Hinc  saspissime  satis  facere  me 
posse  putavi»  Lectorem  tantum  remittendo»  vel  ad  Opus  eximium 
PuFSNDORFU  Dc  JuTC  Not.  st  Gsnt.  ac  nostras  in  eum  Gallice 
versum  Notas,  jam  plus  semel  editas;  vel  ad  ejusdem  Libri 
Compendium»  cui  titulus»  De  Officio  Hominis  et  Civis,  nostris 
etiam  Notis  Gallice  illustratum,  et  saepius  recusum;  vel  ad  Notas 
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nostras  in  hos  ipsos  Libros  De  Jure  Belli  ac  Pacts,  qol  Oallice 
yersi,  hand  ita  post  longum  tempus,  Deo  dante,  publici  juris  fient 
Ex  illis  Yersionibus  nostris,  ita  adornatis,  peti  poterit,  ut  spera- 
mus, justus  in  utrumque  Auctorem  Commentarius,  qui  et  ad  in- 
telligendos  duos  illos  Juris  Naturalis  et  Gentium  Interpretes  pal- 
marios, et  ad  intima  nobilissimas  utillissimasque  disciplinas  adyta 
penetranda,  nisi  fallor,  satis  erit;  viam  certe  facilem  sternet 
Commentatores  autem,  quos  satis  multos,  nonnullos  molis  haud 
exiguas,  noster  hic  habuit,  quam  parum  nobis  adjumenti  in  toto 
isto  negotio  adtulerint,  ex  collatione  patebit;  et  de  eo  aliquid 
forte  dicemus  in  Prasfatione  ad  Versionem  jam  memoratam. 
Necessaria  tamen  fuisse  ea  omnia  quas  prasstitimus,  prasstare 
saltem  conati  sumus,  yel  ex  eo  intelligi  potest,  quod  stylus  Auc- 
toris breyissimus  per  se  satis  negotii  facessat  L^toribus^  et  ad- 
tentos  quam  maxime  postulet:  ut  minimus  error  siye  in  rebus 
ipsis,  siye  in  yerbis,  difficultates  inextricabiles  nonnumquam  pa- 
rere queat. 

Habes  heic  etiam.  Lector,  Y.  C.  Joannis  Fridbrici  Gro- 
Noyii  Notas,  quas,  ex  quo  lucem  primum  yiderunt.  Editionibus 
omnibus  sequentibus  comites  datas  sunt^  et,  propter  famam  yiri, 
sequuturis  adhuc,  ut  conjicere  licet,  porro  dabuntur.  In  illis  ex- 
pendendis, et  emendandis  aut  notandis  erroribus,  quibus  scatent, 
amplissimus  se  nobis  obtulisset  campus,  sed  et  ingratissimus 
labor  subeundus  fuisset : id  yero  nec  tempus,  nec  animus  sinebat 
Absit  ut  meritis  Yiri  Celeberrimi  quidquam  detrahamus.  Sua 
manet  et  manebit  illi  laus  in  perpetuum,  eruditionis  profundae, 
lectionis  diffusa?,  et  acuminis  miri  in  rebus  Grammaticis  et  Criticis, 
qu»  in  scriptis  ejus,  cedro  dignis,  ubique  micant  Sed,  si  yerum 
dicere  yolumus,  huic  nostrae  disciplinae  Juris  Naturalis  et  Gen- 
tium, ne  de  aliis  dicam,  non  eam  operam  dederat,  ut  in  Auctore 
nostro  interpretando  talem  se  praestare  posset,  qualem,  exempli 
gratia,  in  Livio  recensendo  et  explicando  omnes  mirantur.  Per- 
pauca heic  sunt  bonas  frugis:  plurima  supervacua,  et  quae  vel 
aliis  tantum  verbis  sensum  Auctoris  satis  clarum  exhibent,  vel 
usui  esse  possunt  solis  tyronibus  in  Lingua  Latina,  quales  certe 
esse  non  debent,  qui  hoc  Opus  legere  adgrediuntur.  Sed  et  a 
mente  Auctoris  nostri,  cujus  principia  non  satis  intelligebat,  Yir 
Doctissimus  haud  raro  aberrat.  Et  ne  putes  nos  id  gratis  ad- 
serere,  specimina  quaedam  Tibi  dedimus,  dum  obiter  Notas  illius, 
inter  recensendum  Opus  istud,  perlustraremus.  Yide,  exempli 
gratia,  Lib.  I.  cap.  ii.  § 10.  num.  11.  not.  77,  et  cap.  in.  § 8. 
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num.  6.  noL  84.  Lib.  II.  cap.  i.  ^ 3.  not.  34.  et  cap.  iii.  ^ 4. 
not.  12.  cap.  ix.  ^ 11.  not.  67.  cap.  xi.  ^ 7.  not.  60.  cap.  xii. 
^ 18.  not.  89,  &c.  Immo  in  iis,  qusa  occurrant  ad  Antiquitates 
et  Artem  Criticam  spectantia,  aliquando  yidetur  plane  alius,  ac 
ubi  iu  veteribus  Grmcis  aut  Latinis  exponendis  versabatur:  ut 
Lib.  I.  cap.  III.  ^ 15.  not.  65;  Lib.  II.  cap.  xxii.  ^ 1.  not.  7,  et 
^ 5.  not.  16 ; Lib.  III.  cap.  xx.  ^ 7.  not.  21,  et  alibi.  Talia,  ut 
jam  dixi,  aliud  agendo  tantum  notavimus:  ne  quis  putet,  nos 
probare  ea,  de  quibas  siluimus.  Tantum  abest  enim,  ut  de  om- 
nibus Notis  Viri  Eruditissimi  excutiendis  cogitaverimus,  ut  contra 
in  oculos  incurrentes  falsas  explicationes  aliquando  data  opera 
indicare  noluerimus,  quod  verba  Auctoris  satis  clara  nobis  vide- 
rentur, ut  nemini  adtendenti  fraudi  esse  posset  error  Interpretis. 
Neque  etiam  id  negotii  nobis  datum  putavimus,  ut  loca  Veterum 
ab  illo  laudata  in  ipsis  fontibus  qumreremus,  satis  superque  ha- 
bentes, si  errores  in  numeris  sponte  sese  offerentes  tolleremus,  ut 
et  menda  sive  tjpograpbica,  sive  orta  e vitioso  codice,  unde 
Notm  Viri  Doctissimi  primum  editm  sunt ; neque  enim  ad  manum 
fuit  prima  illa  Editio.  Vel  sic  tamen  longe  emendatiores  nunc 
prodeunt,  ut  ex  collatione  praecedentium  Editionum  cum  hac  nos- 
tra cuivis  manifestum  erit. 

Superest  ut  doceamus,  quomodo  Lector  dignoscere  queat  ea, 
qum  nostrae  industriae  debentur,  ubi  scilicet  id  egimus  ut  distin- 
gui possent,  nulla  comparatione  cum  aliis  Editionibus  instituta. 
Nam,  ut  ex  jam  dictis  intelligitur,  plurima  sunt  loca,  vel  ex  ve- 
teribus Editionibus,  vel  sine  illarum  ope,  ex  certissimis  rationibus 
tacite  emendata : tum  errores  in  designatione  Librorum,  Capitum, 
Versuum,  &c.  fere  semper  expunximus,  nulla  mentione  facta, 
nullo  indicio  dato  correctionis ; quod  molem  voluminis  inutiliter 
auxisset,  et  speciem  paginarum  deformem  aliquatenus  reddidisset. 
Qua  de  caussa  etiam  in  margine,  ubi  addidimus  titulum,  numerum 
Libri,  Capitis,  Versus,  Paginm,  nullam  distinctionis  notam  ullibi 
adposuimus.  Sed  in  ipso  contextu,  aut  in  Notis,  tales  additiones 
signavimus  duobus  unds,  smpius  hoc  modo  ( ),  rarius  isto  [ ] ^ 
NotuUB  autem  nostrm  vel  separat»  omnino  sunt,  et  tunc  a 6ro- 
tianis  vel  Gronovianis  distinguuntur  literis  duplicibus  ab  initio 
positis,  hac  ratione  (aa)*:  primis  autem  nominis  nostri  in  fine  sic 

* Additioni  peculiar  to  the  present  edition  are  distinguiihed  by  doable  brackets, 
thus  [ ]. 

* In  the  present  edition  Barbeyrac’s  Notes  are  marked  the  Arabic  numerals 
from  1 to  9 : the  Notes  of  Grotios  being  marked  by  the  single  letters  of  the  Alpha- 
bet,  as  in  the  earlier  editions. 

[grot.  I.]  ^ 
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Bttbjectis  J.  B.  Yel  OrotianiB  ant  Gronovianis  permiscentur,  et 
tunc  plerumque  illis  subjiciuntur,  duobus  uncis  formas  posterioris 
inclusas,  et  nominis  nostri  primis  litteris  in  fine  additis : aliquando 
autem  ubi  nimirum  res  ferebat,  et  illas  brevissimas  erant,  intra 
ipsam  Notam  Auctoris  aut  Interpretis,  eodem  adposito  signo, 
collocantur ; nisi  quod  heic  haud  raro  nomen  nostrum  non  adparet, 
sive  quod  res  tanti  non  erat,  seu  quod  omissum  fuerit  a Tjpo- 
graphis,  qui  etiam  uncos,  vel  alterutrum,  alibi  nonnumquam  omi- 
serunt, ubi  tamen  facile  hoc  a Lectore  poterit  animadverti. 

Est  et  aliud,  quo  hanc  nostram  Editionem  ornare,  et  facili- 
orem ac  utiliorem  reddere  lectionem  Operis,  ut  magna  rerum 
varietate  et  copia  referti,  ita  stylo  brevissimo  conscripti,  pluri- 
mum voluissem,  lubens  etiam  hunc  in  me  laborem  suscepturus : 
ut  srilioet  numeros,  in  quos  singuli  paragraphi  distincti  sunt, 
haud  raro  mutarem.  Subdivisio  illa  non  est  a manu  Auctoris, 
neque  primarum  post  mortem  ejus  Editionum,  et  nescio  a quo 
facta  fuerit  Sed,  quisquis  ille  sit,  negligenter  admodum  in  eo 
negotio  se  gessit,  et  aut  parum  intellexit  seriem  ac  discrimen  re- 
rum et  argumentorum,  aut  ad  ea  parum  adtendit.  Smpissime 
ea  distingui  numeris  videas,  qum  manifesto  conjungi  debent ; et 
vicissim  in  unum  numerum  conjecta,  quse  distinguenda  omnino 
erant.  Hoc  certe  non  potest  non  morari  Jjectorem  nondum 
brevitati  Auctoris  nostri  adsuetum : cui  ex  sola  rectiori  distinc- 
tione singulorum  capitum  statim  lux  orta  fuisset  Sed  tamen, 
quum  jam  subdivirio  illa,  ut  ut  perperam  concinnata,  usu  recepta 
quasi  fuerit,  et  eam  omnes  in  laudando  Auctore  nostro  passim 
sequantur : dandum  id  mori  putavi,  ut  ne  illam  immutarem.  At 
vero  in  Yersione  mea  Gallica,  ubi  plus  juris,  hac  in  parte  et  aliis, 
mihi  sumere  potui,  singula  quasque,  prout  res  ipsa  et  Lectorum 
commoda  mihi  postulare  visa  sunt,  ubique  separabuntur. 

Nil  aliud  est,  quod  in  limine  heic  Te  moneam.  Lector  Be- 
nevole, nisi  ut  ante  omnia  perlegere  velis,  et  suis  locis  aptare. 
Emendanda  et  Addenda,  quas  subjeci.  Neque  ideo  putes,  neg- 
ligenter  curatam  esse  hanc  Editionem,  nec  talem  esse,  qualem 
titulus  profitetur.  Yix  fieri  potest,  ut,  in  Opere  prassertim  tam 
longo,  numquam  remittatur  diligentia  aut  Editoris,  aut  Typo- 
graphorum,  aut  eorum  qui  speciminibus  emendandis  praesunt. 
Quodcunque  peccatum  tantilli  momenti  mihi  visum  est,  dum  folia 
transmissa  perlustro,  in  commodum  tuum  notare  non  piguit : et, 
si  quas  supersint  errata,  a me  non  animadversa,  ea  fa^e  a Te 
deprehensum  iri  confido.  Quae  qualiacumque  sint,  hoc  possum 
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Tibi  liquido  adserere,  nullam  Editionem  Grotiani  Operis  ita 
emendatam  et  utentium  utilitati  adcommodatam  hactenus  prodiisse 
Vale.  Scribebam  Groningcd,  ipsis  Ealendis  Novembr,  Anni 
JErx  Christian»  vulgaris  M.  DCG.  XIX. 


Ita  praefabar  ante  annos  quindecim,  et  quod  excurrit. 
Quum  autem  de  Opere  recudendo  cogitare  necessum  esset,  omnia 
iterum  recensui,  et  non  pauca  heic  illic  Notulis  meis  ut  fert 
earum  modus,  addidi.  Plurima  loca  Auctorum  laudatorum,  ex  iis 
quae  nondum  repereram,  aut,  deficientibus  tunc  Libris  unde  pe- 
tita erant,  quaerere  non  licuerat,  inventa  postea  signavi,  ut  jam 
in  ipsis  fontibus  ea  quoque  inspiciendi  cuivis  sit  facultas  data : 
aliquando  etiam  indicavi,  unde  haberet  Noster,  quae  non  suis  auc- 
toribus adscripserat  et  quaenam  causa  erroris  ei  fuerit.  Ad 
summam,  in  omnibus  eamdem  rationem,  ac  antea,  tenui,  ut^ 
quantum  fieri  posset,  ornatior  adhuc  nova  prodiret  Editio.  Vel- 
lem ut  omnibus  men(hs  tjpographicis  vacua  haec  esset : sed  quum 
id  vix  sperari  queat  in  ullo  Libro  typis  describendo,  nedum  tali, 
quale  est  Opus  istud  Grotianum : quaecumque  errata,  aut  omissa 
animadverti,  quae  tantilli  momenti  essent,  notavi ; ut,  postquam 
ex  indice  quis  ea  correxerit,  nihil,  puto,  superfuturum  sit,  quod 
eum  moretur.  Ceterum  e Versione  mea  et  Notis  Gallice  scriptis, 
ad  quas,  nondum  editas,  in  priori  recensione,  remittebam,  ple- 
nior eorum  explicatio,  quae  in  Notulis  meis  dixi,  et  multa  alia, 
quae  heic  dici  non  erat  mei  consilii,  peti  jam  possunt.  Scribebam 
GroningiB,  Nonis  Februarii,  Ann.  M.  DCC.  XXXV. 
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IN  TRES  LIBROS 

DE  JURE  BELLI  AC  PACIS 

PROLEGOMENA. 


L TUS  civile,  rive  Romanum,  sive  quod  cuique  patrium  est, 

^ aut  illustrare  commentariis,  aut  contractum  ob  oculos 
ponere  aggressi  sunt  multi ; at  jus  illud  quod  inter  populos 
plures  aut  populorum  rectores  intercedit,  sive  ab  ipsa  natura 
profectum,  aut  divinis  constitutum  legibus,  sive  moribus  et 
pacto  tadto  introductum,  attigerunt  pauci,  universim  ac  certo 
ordine  tractavit  hactenus  nemo : cum  tamen  id  fieri  intersit 
humani  generis. 

2 Vere  enim  Cicero  praestabilem  hanc  dixit  scientiam,  Mn 
federibus,  pactionibus,  conditionibus  populorum,  regum,  exte- 
rarumque  nationum,  in  omni  denique  belli  jure  et  pacis.  Et  Boietpaeu. 


^ Non  dicit  Cicnno,  prastabUem 
hame  e$ee  seieniiam,  led  Cn.  Pompeii, 
quem  landat,  prattaMUm  eue  scientiam, 
nt  in  omni  genere  eo  Tarietate  artiam, 
ita  qnoqne^  et  quidem  prooipne,  in 
deriat  etc,  in  omni  denique  BeUi  Jure 
ae  Pade,  Adeo  nt  eadem  non  >it  sen- 
tentia, et  nonnisi  per  eonseqneotiam 
inde  dedod  point,  qnod  Anetor  inten- 


dit. Miram  antem,  id  non  obserratnm 
foisse  ab  Emditiasimo  Gronorio,  qai 
Orationem,  et  caput,  [Orat,  pro  Balbo 
cap.  S]  unde  locos  iste  petitas  est,  ad- 
oorate  indicaTit:  magno  me  onere  le- 
Taturos,  si  qnod  hei<^  et  in  sequenti  ao 
paadssimia  aliis  locis  fedt,  nbiqae,  nt 
poterat,  experiri  Tolnisset.  J,  B, 


PRELIMINARY  REMARKS. 

1 The  Civil  Law,  both  that  of  Borne,  and  that  of  each  nation  in 
particular,  has  been  treated  of,  with  a view  either  to  illustrate  it  or 
to  present  it  in  a compendious  form,  b j many.  But  International  Law, 
that  whidi  regards  the  mutual  relations  of  several  Peoples,  or  Rulers 
of  Peoples,  whether  it  proceed  from  nature,  or  be  instituted  by 
divine  command,  or  introduced  by  custom  and  tacit  compact,  has 
been  touched  on  by  few,  and  has  been  by  no  one  treated  as  a whole 
in  an  orderly  manner.  And  yet  that  this  be  done,  concerns  the 
hnman  race. 

2 For  rightly  did  Cicero  call  that  an^  excellent  science  which 
hiclndes  the  alliances,  treaties,  and  covenants  of  peoples,  kings,  and 


xxxviii 


PROLEGOMENA. 


Nullum  < 
busdiunt 
utile. 


Euripides  hanc  scientiam  rerum  divinarum  et  humanarum 
cognitioni  prseponit : ^sic  enim  Theonoen  compellari  facit : 

Nam  turpe  id  essot,  cum  scias  hominum  ac  Deum 
Quod  est  eritque»  justa  te  haud  cognoscere. 

3 Atque  eo  magis  necessaria  est  haec  opera,  quod  et 
nostro  smculo  non  desunt  ot  olim  non  defuerunt  qui  hanc  juris 
partem  ita  contemnerent  quasi  nihil  ejus  praeter  inane  nomen 
^ existeret.  In  omnium  ferme  ore  est  Euphemi  dictum  ^apud 
Thucydidem,  regi  aut  civitati  imperium  habenti  nihil  injustum 
quod  utile : cui  simile  illud,  in  summa  fortuna  id  aequius  quod 
validius ; et  rempublicam  sine  injuria  geri  non  posse.  Acce- 
dit, quod  quae  inter  populos  aut  reges  incidunt  controversiae 
ferme  Martem  habent  arbitrum.  Est  autem  non  vulgi  tantum 
haec  opinio,  bellum  ab  omni  jure  abesse  longissime,  sed  et 


* Non  praepanit,  sed  conjungendam 
esse  statuit,  ut  statim  cuiris  versionem 
Auctoris  nostri,  quae  fida  est  non  mi- 
nus quam  elegans,  inspicienti  patebit. 
Id  autem  quam  maxime  ab  omni  »ro 
neglectum  fuisse,  in  nostra  ad  Futbn« 
noBFiUM  De  Jure  Nat,  et  GerU.  Frae- 
fistione  Gallica,  fuse  probavimus.  J,  B. 

> Apud  Thuq/didem]  Verba  sunt 
Lib.  VI.  'Avdpl  Tvpdvuif  tj  irdXet  dp« 
ovdkv  dXoyov,  3,  ti 
<p€po¥,  (Cap.  85.  Bdit,  Oxon*)  Idem 
sensus  libro  ▼.  ubi  Athenienses  pnepo- 
tentes  eo  tempore  sic  MeUos  alloquun- 


tur: OTt  diVaia  fi6V  iv  t»  dvdptoireitp 
\6ytp  aVd  t^s  dvdyKijv  Kptverai, 
ivvard  Si  ol  SvvotoI  orpdtrerovtri,  koI  ol 
daOeveis  avyxmpovtrf  Justa  hunuaue 
rationi  ea  censeri^  qua  par  necessitas 
indicit : ceterum  qua  fieri  poisunt^  ea 
fieri  a validioribus^  ab  iffirmioribus 
tolerari,  (cap.  89.)  [In  primo  loco  non 
agitur  de  comparatione  jueti  cum  utili, 
sed  de  utili  tantum.  Vide  notas  nos- 
tras Gall.  J,  D.] 

^ A se  poste  exaudiri]  Apud  Flu- 
tarchum  Lysander  madueram  osten- 
dens : 6 TauTtjv  Kparww  fiiKrtarra 


nations,  and  ali  the  rights  of  war  and  peace.  And  Euripides  prefers 
this  science  to  the  knowledge  of  things  human  and  divine ; for  he 
makes  Helen  address  Theonoe  thus : 

’twould  be  a base  reproach 
That  yon,  who  know  th*  affairs  of  gods  and  men 
Present  and  future,  know  not  what  is  just. 

3 And  such  a work  is  the  more  necessary  on  this  account ; that 
there  are  not  wanting  persons  in  our  own  time,  and  there  have  been 
also  in  former  times  persons,  who  have  despised  what  has  been  done 
in  this  province  of  jurisprudence,  so  for  as  to  hold  that  no  such  thing 
existed,  except  as  a mere  name.  Every  one  can  quote  the  saying  of 
Euphemius  in  Thucydides ; — that  for  a king  or  a city  which  has  an 
empire  to  maintain,  nothing  is  unjust  which  is  useful : and  to  the 
same  effect  is  the  saying,  that  for  those  who  have  supreme  power, 
the  equity  is  where  the  strength  is : and  that  other,  that  state  affairs 
cannot  be  carried  on  without  doing  some  wrong.  To  this  we  must 
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viris  doctis  ac  pradentibns  ss&pe  dicta  excidunt,  qu»  talem 
opinionem  foveant.  Nihil  enim  frequentius,  quam  opposita 
inter  se,  jus  et  arma.  Nam  et  Ennius  dixit : 

Non  ex  jure  manu  consertum,  sed  mage  ferro 
Rem  repetunt. 

Et  Horatius  feroriam  Achillis  sic  describit : jih.  poo. 

▼.  ISS. 

Jura  negat  sibi  nata,  nihil  non  arrogat  armis : 

et  alius  alium,  cum  bellum  ordiretur,  sic  loquentem  inducit : rcLuean. 

Pkan.  L 

Hio  pacem  temerataque  jura  relinquo. 

Antigonus  senex  irrisit  hominem,  qui  sibi  urbes  alienas  oppug- 
nanti  commentarium  de  justitia  adferebat.  Et  Marius  nerabat 
prae  armorum  strepitu  leges  ‘^a  se  posse  exaudiri.  Ipse  ille 
oris  tam  verecundi  Pompeius  ausus  est  dicere: 

_ - . fl  * Maxim.  V. 

^ leges  ut  cogitem  f u.&n 


vepl  Bptap  StaXSyt^af  Hane  qui 
kabelf  is  optime  de  terrarum /tnibtts  dis^ 
putat.  Apophthegm,  (p.  190  e.)  Apad 
eundem  Csaar:  ov  'rdv  airrdv  BuXta» 
Kcd  voptav  KaipBu  eJvai  * iVbfi  idem  esse 
tempus  armorum  quod  legum.  ( Vit,  Cas, 
p.  725  B.)  Seneca  qnarto  ds  Benqficiis 
capite  xxzyii.  MuUa  inierim  reges, 
in  bdlo  preesertim,  opertis  oculis  do^ 
nani : non  sufficit  homo  justus  unus  tot 
armatis  cupiditatibus : non  potest  quis- 
quam  eodem  tempore  et  bonum  virum  et 
bonum  ducem  agere, 

c Armatus  leges  «f  cogitem  Pin- 


tarchna  hanc  aententlam  Pompeii  ad 
Mamertinos  sic  ennntiat : oh  navoeode 
rjpl»  inre’^coopevotv  ^l*pn  vBpoue  dvayi- 
vtioKovre^i  Non  desinetis  notns  homi- 
nibus gladiis  accinctis  leges  recitare? 
{Yit,  Pomp,  p.  625  D.)  Cnrtius  Lib.  ix: 
Adeo  etiam  natura  jura  bellum  in  con- 
trarium vertit,  (Cap.  4.) 

* Verba  ita  concepta,  qu»  postea, 
nt  refert  Plntarchns,  Anetor  in  Nota 
sna  posnit,  habuerat  Ule  ex  Alberico 
Gentili,  Pe  Armis  Romanis,  Lib.  i. 
c.  10.  pag.  62.  Ed,  Hanov,  1612.  J,  B, 


add  that  the  controversies  which  arise  between  peoples  and  kings 
have  commonly  war  for  tbeir  arbiter.  And  that  war  is  far  from 
having  anything  to  do  with  rights,  is  not  only  the  opinion  of  the  vul- 
gar, but  even  learned  and  prudent  men  often  let  fall  expressions 
which  favour  such  an  opinion.  It  is  very  usual  to  put  rights  and  arms 
in  opposition  to  each  other.  And  accordingly  Ennius  says : 

They  have  recourse  to  arms,  and  not  to  rights. 

And  Horace  describes  Achilles  thus : 

Bights  he  spnms 

As  things  not  made  for  him,  claims  all  by  arms. 

And  another  poet  introduces  a warrior,  who  when  he  enters  on  war, 
says: 

Now,  Peace  and  Law,  I bid  yon  both  farewelL 
Antigonus  laughed  at  a man,  who,  when  he  was  besieging  his  enemies’ 
cities,  brought  to  him  a Dissertation  on  Justice.  Amd  Marius  said 
that  the  din  of  arms  prevented  his  hearing  the  laws.  Even  Pompey, 
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4 In  Christianis  scriptoribus  plurima  ejus  sensus  occur- 
runt: pro  multis  unum  ^Tertulliani  sufficiat:  dolus^  asperitas^ 
injustitia,  propria  negotia  prodiorum.  Qui  ita  sentiunt,  du- 
opposituri  sint  nobis  illud  ex  comoedia : 

Incerta  hsec  si  tu  postules 
Ratione  certa  facere,  nihilo  plus  agas, 

Quam  si  des  operam,  ut  cum  ratione  insanias. 

juMtnt  5 Cum  yero  frustra  de  jure  suscipiatur  disputatio,  si  ip- 

nullum,  et  ad  commendandum,  et  ad  praemuniendum 
tianu,  opug  nostrum  pertinebit,  hunc  gravissimum  errorem  brenter 
refelli.  Ceterum  ne  cum  turba  nobis  res  sit,  demus  oi  advo- 
catum. Et  quem  potius  quam  Carneadem,  qui  ad  id  pervene- 
rat, quod  academiffi  sum  summum  erat,  ut  pro  falso  non  minus 
quam  pro  vero  vires  eloquenti»  posset  intendere?  Is  ergo 
cum  suscepisset  justiti»,  hujus  prmcipue  de  qua  nunc  agimus, 
oppugnationem,  nullum  invenit  argumentum  validius  isto : jura 


* Locns  est  Lib.  Advernu  Judaos, 
cap.  9.  J.  B. 

^ OlKfluai»  Stoici  appellabcmt] 
Chrysostomus  ad  Romanos  Homilia 
xxxi.  [Immo  Homil.  iy.  in  cap.  1.  yere. 
31.]  Ityppsv  ydp  tputructio  Tii/a  'irpdv 


dWt/Xow  olKsfaxriv,  rju  ical  dripla  *irpdy 
d\\n\a  KsicnivTai.  Habemus  natura 
homines  eum  hominibus  societatem: 
quidni,  eum  tale  quid  inter  se  et  feres 
habeant?  Vide  eandem  capite  primo 
ad  Ephesios,  ubi  a natura  nobis  data  do- 


who  was  BO  modest  that  he  blushed  when  he  had  to  speak  in  public, 
had  the  face  to  say.  Am  I who  am  in  arms  to  think  of  the  laws? 

4 In  Christian  writers  many  passages  of  a like  sense  occur : let 
that  one  of  Tertullian  suffice  for  all : Deceit,  crudiy,  injustice,  are  the 
proper  business  of  battles.  They  who  hold  this  opinion  will  undoubt- 
edly meet  our  purpose,  [of  establishing  the  Rights  of  War,]  with  the 
expressions  in  Terence : 

You  that  attempt  to  fix  by  certidn  Rales 
Things  so  uncertain,  may  with  like  sacceas 
Gontriye  a way  of  going  mad  by  reason. 

5 But  since  our  discussion  of  Rights  is  worthless  if  there  are  no 
Rights,  it  will  serve  both  to  recommend  our  work,  and  to  protect  it 
from  objections,  if  we  refute  briefly  this  very  grave  error.  And  that 
we  may  not  have  to  deal  with  a mob  of  opponents,  let  us  appoint 
them  an  advocate  to  speak  for  them.  And  who  can  wo  select  for 
this  office,  fitter  than  Carneades,  who  had  made  such  wonderful  pro- 
gress in  his  suspension  of  opinion,  the  supreme  aim  of  his  Academical 
Philosophy,  that  ho  could  work  the  machinery  of  his  eloquence  for 
falsehood  as  easily  as  for  truth.  He,  then,  undertook  to  argue 
against  justice ; and  especially  the  kind  of  justice  of  which  we  hero 
treat ; and  in  doing  so,  he  found  no  argument  stronger  than  this * 
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sibi  homines  pro  utilitate  sanxisse,  varia  pro  moribus,  et  apud 
eosdem  pro  temporibus  ssepe  mutata : jus  autem  naturale  esse 
nullum:  omnes  enim  et  homines  et  alias  animantes  ad  utilitates 
suas  natura  ducente  ferri : proinde  aut  nullam  esse  justitiam, 
aut  si  sit  aliqua,  summam  esse  stultitiam,  quoniam  sibi  noceat 
alienis  commodis  consulens. 

6 Verum  quod  hic  dicit  philosophus,  et  sequitur 

Neo  natura  potest  justo  secernere  iniquum : NaturaU. 

admitti  omnino  non  debet : nam  homo  animans  quidem  est,  sed 
eximium  animans,  multoque  longius  distans  a ceteris  omnibus, 
quam  ceterorum  genera  inter  se  distant : cui  rei  testimonium 
perhibent  multa  actiones  humani  generis  propria.  Inter  hac 
autem,  qua  homini  sunt  propria,  est  appetitus  societatis,  id  est 
communitatia  non  qualiscunque  sed  tranquilla,  et  pro  sui  in- 
tellectus modo  ordinata,  cum  his  qui  sui  sunt  generis : quam 
^oiKclwaip  Stoici  ^appellabant.  Quod  ergo  dicitur  natura 


cet  ad  Tirtutem  semina.  Marcus  Anto- 
ninua  Imperator  summe  philosophus: 
5ri  yap  7rp6i  Koivoavlav  yryovapev, 
iraXai  dUeucrat.  d ouk  iju  ii^apyif,  ori 
*ra  KptiT*r6vmv  evexev,  n-d  ik 

ApetTTcv  Tup  oXXifXoij;  * Pridem  paluif 


ad  socieiaiem  nos  genitos.  Nonne  in 
aperto  est  deteriora  esse  meliorum  causa, 
meliora  vero  alterum  alterius  causa  ? 
Lib.  Y.  § 16.  JSdit.  Gatah, 

* Auctor,  in  Nota  sua,  testem  tan- 
tam adfert  Chrysostomum  vocis  oUel- 


that  men  had,  as  utility  prompted,  established  Rights,  different  as 
their  manners  differed ; and  even  in  the  same  society,  often  changed 
with  the  change  of  times : but  Natural  Law  there  is  none : for  all 
creatures,  men  and  animals  alike,  are  impelled  by  nature  to  seek 
their  own  gratification:  and  thus,  either  there  is  no  such  thing  as 
justice^  or  if  it  exist,  it  is  the  height  of  folly,  since  it  does  harm  to 
itself  in  aiming  at  the  good  of  others. 

6 But  what  the  philosopher  here  says,  and  what  the  poet  (Ho- 
race) follows ; — 

By  naked  nature  ne’er  was  understood 

What's  just  and  right: 

must  by  no  means  be  admitted.  For  man  is  an  animal  indeed,  but 
an  animal  of  an  excellent  kind,  differing  much  more  from  all  other 
tribes  of  animals  than  they  differ  from  one  another ; which  appears 
by  the  evidence  of  many  actions  peculiar  to  the  human  species. 
And  among  these  properties  which  are  peculiar  to  man,  is  a desire 
for  society ; that  is,  a desire  for  a life  spent  in  common  with  fellow- 
men  ; and  not  merely  spent  somehow,  but  spent  tranquilly,  and  in  a 
manner  corresponding  to  the  character  of  his  intellect.  This  desire 
the  Stoics  called  dUei<oats,  the  domeetic  instinct,  or  feeling  of  Mndred. 
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quodque  animal  ad  suas  tantum  utilitates  ferri,  ita  universe 
Bumtum  concedi  non  debet. 

7 Nam  et  ceterarum  animantium  qusedam  utilitatum  su- 
arum studium,  partim  fcetuum  suorum,  partim  aliorum  sibi 
congenerum  respectu  ^aliquatenus  temperant:  quod  in  illis 
quidem  procedere  credimus  ex  prmcipio  aliquo  intelligente 
extrinseco,  quia  circa  actus  alios,  istis  neutiquam  difficiliores, 
par  intelligentia  in  illis  non  apparet.  Idemque  de  infantibus 
dicendum,  in  quibus  ante  omnem  disciplinam  ostendit  se  ad 


w<ri9  hoc  sensa  nsorpat».  Sed  reperi- 
tur  illa,  at  et  yerbam  oUeiovvOaif  apnd 
Plutabohuu , De  Stoicorum  repugnem- 
tiis,  pag.  1038  b,  o.  Tom.  ii.  D<L  Week, 
Adde  PoBPHTBiUM,  De  non  esu  AnimaL 
Lib.  I.  pag.  13.  Ed.  Lugd.  1620.  Lib. 
III.  pag.  294.  328.  &c.  qoi  et  voce  ol- 
Keiorrjs  alibi  eadem  in  re  ntitnr,  loco  ab 
Aactore  nostro  infra  landando,  Lib.  ii. 
c.  20.  § 9.  nnm.  3.  in  not.  Omnia  au- 
tem illa  ridentur  fluxisse  ex  eo  quod 
Abistoteles  ait,  eJe  olxeTov  dn-av  dv- 
Opto'jrot  dvOpidiroa  Kol  <pikov.  Ethic, 
Nieom.  Lib.  riii.  c.  1.  J.  B, 

^ Aliqiuxtenus  temperant]  Vetus  est 
proverbium,  canis  caninam  non  est. 
Juvenalis.  xv.  161): 

Indica  tigiii  agit  rabida  cum  tigrldo  paoem : 
Pardt 

Cognatis  maculis  rimilii  fera. 

Est  locus  Philonis  egregius  ad  deca- 
logi pneceptum  quintum,  quem  gpmce 
qui  volet  legat.  Ego  eum,  quia  longior 
est,  semel,  id  est,  latine  hic  ponam: 
Imitatores  saltem  mutorum  animantium 


estote,  homines.  Beneficio  vicem  repen- 
dere illa  edocta  norunt.  Canes  domus 
dtfensorts  sunt:  quin  et  pro  heris  mo- 
riuntur, si  quod  subito  periculum  eos 
contigerit.  Dicuntur  et  canum  illi  qui 
greges  comitantur  pracedere  pecora,  de- 
pugnantes  ad  mortem  usque,  ut  pastores 
Ulrsos  prostent.  Nonne  inter  foeda  Jbe- 
dissimum  est,  in  referenda  gratia  vinci 
hominem  a cane,  mitissimum  animal  a 
ferocissimo  ? quod  si  a terrestribus  non 
satis  edocemur,  transeamus  ad  naturam 
volucrum,  aeris  viatricem,  ut  vel  inde 
discamus,  quod  oportet.  Ciconiarum 
senes  in  nidis  manent,  volare  invalido. 
Harum  soboles  per  omnes,  prope  sic 
dixerim,  terras  mariaque  volitant,  vie- 
tum undique  parentibus  quorentes : Ulo 
pro  estatis  merito  fruuntur  quiete,  re- 
rum copia,  deliciis  etiam : ha  vero  iti- 
neris molestias  solantur  pietatis  consci- 
entia et  exspectatione  paris  olim,  ubi 
senuerint,  a sua  prole,  atque  ita  legitimo 
tempore  debitum  persolvunt  necessarium, 
quod  accepere  reddentes.  Neque  enim 


And  therefore  the  assertion,  that,  by  nature,  every  animal  is  impelled 
only  to  seek  its  own  advantage  or  good,  if  stated  so  generally  as  to 
include  man,  cannot  be  conceded. 

7 And  Indeed  even  in  other  animals,  as  well  as  in  man,  their 
desire  of  their  own  individual  good  is  tempered  by  a regard,  partly 
for  their  ofispring,  partly  for  others  of  their  own  species;  which 
in  them,  indeed,  we  perceive  to  proceed  from  some  extrinsic  in- 
telligent principle*;  because  with  regard  to  other  acts  not  at  all 

• In  his  Treatise  De  Veritate  Bel,  Christ.  Lib.  i.  7,  Grotins  notices  the  acts  of 
animals,  (as  ants  and  bees,)  which  appear  to  proceed  from  some  extrinsic  Reason ; 
qua  quidem  Ratio  non  aliud  est  quam  quod  Deus  vocatur.  W. 
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bene  aliis  faciendam  propensio  quaedam,  prudenter  a Plutarcho 
^observata : sicut  et  in  ea  aetate  misericordia  sponte  prorumpit. 
Homini  vero  perfectae  aetatis,  ciim  circa  similia  similiter  agere 
norit,  ^cum  societatis  appetitu  excellente,  cujus  peculiare  solus 
inter  animantes  instrumentum  babet  sermonem,  inesse  etiam 
facultatem  sciendi  agendique,  secundum  generalia  praecepta, 
par  est  intelligi,  cui  quae  conveniunt  ea  jam  sunt  non  omnium 
quidem  animantium,  sed  humanae  naturae  congruentia. 


db  aliis  aUmetda  habere  possutd,  aut 
iniHo  viUB  parva  eum  sunt,  aut  naJtu 
grandes  in  vitee  exitu : queqtropter  non 
alio  quam  natura  magistro  didicerunt 
educacre  vetulas,  edueates  et  ipsa  cum 
teneres  essent.  Nonne  vero  heseubi  au- 
diuiU,  habent  cur  se  pree  pudore  abscon- 
dant, qui  parentum  curam  non  habent, 
atque  eos  negligunt,  quos  aut  solos  aut 
pree  ceteris  sublevare  debuerant,  pres- 
seram cum  id  /hcientes  non  tam  daturi 
sint quSppiam,  quam  id  quod  debentred- 
dituri?  Nihil  eidm  esi  liberis  proprium 
quod  non  parentum  sit  prius,  qui  aut  de 
suo  dederunt,  aut  acquirendi  predm- 
ervnt  causas,  (Fag.  760, 761,  £d,  Pa- 
ris.) De  oolumbarnm  cora  eximia  drca 
foetas  saos  Tide  Porphyriam  de  non  esn 
animaliam  tertio.  (Pag.  315.)  De  sca- 
rorom  et  sanrorom  pro  sociis  Cossiodo- 
rnm  xt.  40. 

* Videtur  Anetor  respicere  heio, 
qnod  ait  PLcraBonua  in  Consolat,  ad 
Uxorem,  pag.  606 1>.  qnod  tamen  potins 
contrarium  innnit,  qnum  ab  ea  propen- 


sione ad  benefaciendoro,  tamquam  sin- 
gulari, commendet  filiolam  snam  in  in- 
fantia mortuam.  De  re  ipsa  diximus 
in  Gallicis  nostris  Notis  uberioribus. 
J.B.  . 

f Cum  societatis  appetitu  excellente] 
M.  Antoninus  libro  ix.  6 dsOptnrot  cv- 
epyeriKds  nretpvKe*  Homo  in  id  natus 
est,  bene  ut  aliis  faciat.  (§  42.)  Item  : 
ddooo»  yovv  eUpoi  ris  av  ye&Sn  n 
fui^evbs  yetidovs  •npooairropevov,  threp 
duBpemov  dsdptiirov  dueoxiofievov' 
Facilius  reperiat  quis  terrestre  aliquod 
ad  terram  se  non  ferens,  quam  hominem 
db  humano  genere  abscissum.  (§  9.) 
Libro  X.  tm  t6  \oyix6v  evdtfs  sal  uo- 
XiTiKo»  • quod  ratione  utitur,  necessario 
et  ccetum  appetit.  (§  2.)  Nicetas  Cbo- 
niates : IpeoijpnuaTo  n-ut  d u/iaiv 

nal  lue4>6T9Voe  wpde  ra  olueXa  ovfurd- 
deiair  Natura  insculpsit  insevitque  no- 
bis animo  consensionem  eum  iis,  ques 
cognata  sunt  nobis.  (In  Isao.  AngeL 
L.  III.  c.  9. ) Adde  Ang^tinum  de  Doc- 
trina Christiana  Lib.  iii.  o.  14. 


more  difficult  than  those  [thus  directed  towards  the  ofifspring,  and 
the  like,]  an  equal  degree  of  intelligence  does  not  appear.  The 
same  is  to  be  said  of  infants,  in  which,  previous  to  all  teaching, 
we  see  a certain  disposition  to  do  good  to  others,  as  is  sagaciously 
remarked  by  Plutartffi : as  for  example,  compassion  breaks  out  spon- 
taneously at  that  ago.  But  inasmuch  as  a man  of  full  age  has 
the  knowledge  which  enables  him  to  act  similarly  in  similar  cases ; 
and  along  with  that,  a peculiar  and  admirable  appetite  for  society; 
and  has  also  langure,  an  instrument  of  this  desire,  given  to  him 
alone  of  all  animals;  it  is  reasonable  to  assume  that  he  has  a faculty 
of  knowing  and  acting  according  to  general  principles ; and  such  ten- 
dencies as  agree  with  this  faculty  do  not  belong  to  all  animals,  but 
are  peculiar  attributes  of  human  nature. 
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8 Haec  yero,  quam  rudi  modo  jam  expressimus,  ^societa- 
tis custodia,  ^humano  intellectui  conveniens,  fons  est  ejus 
juris,  quod  proprie  tali  nomine  appellatur:  ^quo  pertinent 
alieni  abstinentia,  et  si  quid  alieni  habeamus  aut  lucri  inde  fe- 
cerimus restitutio,  promissorum  implendorum  obligatio,  damni 
culpa  dati  reparatio,  et  posnce  inter  homines  meritum. 

9 Ab  hac  juris  significatione  fluxit  altera  largior : quia 
enim  homo  supra  ceteras  animantes  non  tantum  yim  obtinet 
socialem,  de  qua  diximus,  sed  et  judicium  ad  sestimanda  qum 
delectant  aut  nocent,  ^non  praesentia  tantum,  sed  et  futura,  et 
quae  in  utrumvis  possunt  ducere ; pro  humani  intellectus  modo 


f Societatis  mtstodia  humano  intel- 
lectui conveniens]  Seneca  iv.  de  Bene- 
fteiis,  cap.  xnii.  Ut  scias  per  se  expe- 
tendam esse  grati  animi  affectionem,  per 
se  fugienda  res  est,  ingratum  esse,  quo- 
niam mhU  ague  concordiam  humani 
generis  dissociat  ac  distrahit,  quam  hoc 
vihMta.  Nam  quo  alio  tuH  sumus,  quam 
quod  mutuis  juvamur  officiis  ? hoc  uno 
instructior  vita,  eoniraque  incursiones 
subitas  munitior  est,  benfficiorum  com- 
mercio. Fae  nos  singulos,  quid  sumus  ? 
preeda  animalium  et  victinue  ac  vilissi- 
mus et  /aeiUimus  sanguis : quoniam  ce- 
teris animalibus  in  tutelam  sui  satis  vi- 
rium est.  Quacumque  vaga  nascuntur, 
ei  actura  vitam  segregem,  armata  sunt : 
hominem  imbecillitas  cingit:  non  un- 
guium vis,  non  dentium,  terribilem  ce- 


teris facit : duas  res  dedit,  qua  illum, 
obnoxium  ceteris,  validissimum  face- 
rent,  rationem  et  societatem : itaque  qui 
par  esse  nulli  posset  si  diduceretur,  re- 
rum potitur.  SocietiU  illi  dominium 
omnium  animalium  dedit : Societeu  ter- 
ris genitum  in  aliena  natura  transmisit 
imperium,  et  dominari  etiam  in  mari 
jussit.  Nae  morborum  impetus  arcuit, 
senectuti  adminicula  prospexit,  solatia 
contra  dolores  dedit : hae  fortes  nos 
facit,  quod  licet  contra  fortunam  advo- 
care. Hanc  tolle,  et  unitatem  generis 
humani,  qua  vita  sustinetur,  scindes. 
Tollitur  autem,  si  efficies  ut  ingratus 
animus  non  per  se  mtandus  sit, 

^ Vide  PuFENDOBFiuM  DOBtnim  De 
Jure  Nat.  et  Gent.  Lib.  ii.  cap.  8.  ubi 
fuse  principium  istud  adstruitur  et  ex« 


8 And  this  tendency  to  the  conscrFation  of  society,  which  we 
have  now  expressed  in  a rude  manner,  and  which  tendency  is  in 
agreement  with  the  nature  of  the  human  intellect,  is  the  source  of 
Jus,  or  Natural  Law,  properly  so  called.  To  this  Jus  belong  the 
rule  of  abstaining  from  that  which  belongs  to  other  persons ; and  if 
we  hare  in  our  possession  anything  of  another's,  the  restitution  of  it, 
or  of  any  gain  which  we  hare  made  from  it;  the  fulfilling  of  pro- 
mises, and  the  reparation  of  damage  done  by  fault ; and  the  recog- 
nition of  certain  things  as  meriting  punishment  among  men. 

9 From  this  signification  has  fiowed  another  larger  sense  of  Jus : 
for,  inasmuch  as  man  is  superior  to  other  animals,  not  only  in  the 
social  impulse  of  which  we  have  spoken,  but  in  his  judgment  and 
power  of  estimating  adrantages  and  disadrantages ; and  in  these,  not 
only  present  good  and  ill,  but  also  future  good  and  ill,  and  what 
may  lead  to  each ; we  may  understand  that  it  is  congruous  to  human 
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etiam  in  his  jadiclam  recte  conformatum  sequi,  neque  metu, 
aut  voluptatis  prsBsentis  illecebra  corrumpi,  aut  temerario  rapi 
impetu,  conveniens  esse  humanro  naturae ; et  quod  tali  judicio 
plwe  repugnat,  etiam  contra  jus  naturae,  humanae  scilicet,  esse 
intelligitur. 

10  Atque  huc  etiam  pertinet  in  his  quae  cuique  homini 
aut  coetui  propria  sunt  elargiendis  'prudens  dispensatio,  ut 
quae  nunc  sapientiorem  minus  sapienti,  nunc  propinquum 
extraneo,  nunc  pauperem  diviti,  prout  actus  cujusque  et  rei 
natura  fert,  praeponit:  quam  juris  proprie  strict^ue  dicti 
partem  jam  olim  multi  faciunt,  cum  tamen  jus  illud  proprie 


poDitnr.  J,  B, 

^ Quo  periment  alieni  abstinentia] 
PorphjriitB  de  non  esu  animantiom  ter> 
tio : dk  iucaiav6mi  Iv  tm  dtpeKTiKtiS 

Kol  dfiXafiel  Ktirai  iravrde  orovovn 
Tov  /uif  fiXdiTTOPTos  * JustUUi  in  eo  sita 
est,  ut  abstineatur  alienis,  neque  noceam 
iur  non  nocentibus,  (Pag.  929.) 

* Ita  qnidem  habent  omnes  Editio- 
nes: sed,  qnamqnam  sensns  Auctoris 
ex  serie  orationis  satis  pateat,  loqnntio 
non  satis  est  adonrata.  Neqne  enim 
rd  nocent  recte  opponitor  deleetant : 
nisi  dicas,  qmdqnid  delectat,  id  pro- 
desse; qnod  a mente  Anctoris  et  rei 
Teritate  plane  alienum  est.  Aut  heic 
est  oKvpoXoyia,  aut  possit  quis  suspi- 
cari Auctorem  yoluisse  scribere:  qdjb 


delectant  aut  dolobem  creant,  qua 
JuTANT  aut  nocent : voces  autem  inter- 
medias, sive  ex  ipsius  Auctoris  lapsu 
calami,  sive  ex  incogitantia  Exscripto- 
rum, excidisse,  adeo  ut  neqne  postea 
Auctor,  rebus  magis  quam  verbis  inten- 
tus, id  animadverterim  quemadmodum 
alibi  non  semel  accidisse  nobis  comper- 
tum est.  Ceterum  res  ipsa  pertinet  ad 
ofBda  Hominis  erga  se  ipsum,  de  qui- 
bus  fuse  PuTENDORFius,  De  Jur,  Nat, 
et  Oent,  Lib.  ii.  c.  4.  J,  B, 

I Prudens  dispensatio,  ut  qua  nunc 
sapientiorem  minus  sapienti,  nunc  pro- 
pinquum extraneo,  nunc  pauperem  di- 
viti, prout  actus  cujusque  et  rei  natura 
fert,  pneponit]  Agit  hac  de  re  Ambro- 
sius libro  primo  de  Officiis,  (Cap.  90.) 


nature  to  follow,  in  such  matters  also,  [the  estimate  of  future  good 
and  ill,  and  of  the  consequences  of  actions,]  a judgment  rightly 
firamed ; not  to  be  misled  by  fear  or  by  the  temptation  of  present 
pleasure  nor  to  be  carried  away  by  blind  and  thoughtless  impulse ; 
and  that  what  is  plainly  repugnant  to  such  judgment,  is  also  con- 
trary to  Jus,  that  is,  to  Natural  Human  Law. 

10  And  to  this  exercise  of  judgment  pertains  a reasonable  and 
thoughtful  assignment,  to  each  individual  and  each  body  of  men,  of 
the  things  which  peculiarly  belong  to  them;  by  which  exercise  of 
judgment  in  some  cases,  the  wiser  man  is  preferred  to  the  less  wise; 
in  others  our  neighbour  to  a stranger ; in  others,  a poor  man  to  a 
rich  man ; according  as  the  nature  of  each  act  and  each  thing  requires. 
And  this  some  persons  have  treated  as  a part  of  Jus  properly  and 
strictly  so  called;  although  Jus  properly  so  called  is  really  very 
different  in  its  nature,  and  has  this  for  its  special  office;  to  leave 
to  another  what  is  his,  to  give  to  him  what  we  owe. 
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nominatum  diversam  longe  nataram  habeati  in  eo  positam^  ut 
quffi  jam  sunt  alterius  alteri  permittantur,  aut  ^impleantur. 

11  Et  haec  quidem  qum  jam  diximus,  locum  aliquem  ha- 
berent, etiamsi  daremus,  ^quod  sino  summo  scelere  dari  nequit, 
non  esse  Deum,  aut  non  curari  ab  eo  negotia  humana : cujus 
contrarium  cum  nobis  partim  ratio,  partim  traditio  perpetua 
inseverint ; confirment  vero  et  argumenta  multa  et  miracula 
ab  omnibus  saeculis  testata,  sequitur,  jam  ipn  Deo,  ut  opifici 
et  cui  nos  nostraque  omnia  debeamus,  sine  exceptione  paren- 
dum nobis  esse,  praecipue  cum  is  se  multis  modis  et  optimum 
et  potentissimum  ostenderit;  ita  ut  sibi  obedientibus  praemia 
reddere  maxima,  etiam  aeterna,  quippe  aeternus  ipse,  possit, 
et  voluisse  credi  debeat,  multoque  magis  si  id  disertis  verbis 
promiserit : quod  Christiani  indubitata  testimoniorum  fide  con- 
victi credimus. 


” Nihil  heic  Tolui  mnt&re:  sed, 
quamquam  ita  in  omnibus  Editionibus 
legatur,  rix  dubito  quin  Auctor  scrip- 
serit: aui  QUA  ALTERI  DEBENTUR  im- 
ple€mtur : neque  enim,  secundum  Auc- 
torem nostrum,  ea  qn»  implentur,  jam 
eremi  alterius,  erga  quem  implentur, 
sed  tantum  ei  dd>ebantur,  tum  demum 
iUiua  fdtnra,  quando  impleta  fuerint. 
Tide  infn  Lib.  ii.  c.  7.  num.  1.  et  Idb. 
jii.  c.  19.  n.  15.  «f.  R. 

* Vide,  qu»  obserraTimus  in  Pu- 
FBNDOBFXUM  nostium,  Rs  Jur,  Nat»  et 


Gent.  Lib.  n.  c.  3.  § 19.  not.  3.  et  quse 
infia  monemus,  ad  Lib.  i.  c.  1.  § 8, 
[immo  10]  num.  2.  not.  4.  J.  B. 

k Ex  libera  Dei  voluntate']  Inde  M. 
Antonino  judice  libro  ix:  h diiKw» 
deefiei’  qui  imfuste  agit,  impius  est, 
[Locus  eat  § 1.  Sed  ibi  agitur  de  jure 
Naturali,  non  de  Jure  Divino  volunta- 
rio, qui  ex  libera  Dei  voluntate  Tenit. 
Plura  diximus  in  Gallicis  Notis.  J.  R.] 
< Deo  tamen  adscribi  merito  potest] 
Chrysostomns  i.  ad  Corinthios  xi.  3: 
bra»  di  eUrca  nju  tpveiu,  deb»  Xeyw,  b 


11  And  what  we  have  said  would  still  have  great  weight,  even 
if  we  were  to  grant,  what  we  cannot  grant  without  wickedness,  that 
there  is  no  God,  or  that  he  bestows  no  regard  on  human  afiairs. 
But  inasmuch  as  we  are  assured  of  the  contrary  of  this,  partly  by  reason, 
partly  by  constant  tradition,  confirmed  by  many  arguments  and  by 
miracles  attested  by  all  ages,  it  follows  that  God,  as  the  author  of  our 
being,  to  whom  wo  owe  ourselTes  and  all  that  we  hare,  is  to  be  obeyed 
by  us  without  exception,  especially  since  he  has,  in  many  ways, 
shewn  himself  both  supremely  good  and  supremely  powerful : where- 
fore he  is  able  to  bestow  upon  those  who  obey  him  the  highest 
rewards,  even  eternal  ones,  as  being  himself  eternal;  and  he  must  be 
supposed  to  be  willing  as  well  as  able  to  do  this;  and  the  more 
BO,  if  he  have  promised  such  rewards  in  plain  language ; which  we 
Christians  believe,  resting  our  belief  on  the  indubitable  faith  of 
testimonies. 

12  And  here  we  are  brought  to  another  origin  of  Jus,  besides 
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12  Efe  hadc  jam  alia  juris  origo  est  praeter  illam  natura- 
lem, yeniens  scilicet  ^ex  libera  Dei  voluntate,  cui  nos  subjici 
debere  intellectus  ipse  noster  nobis  irrefragabiliter  dictat. 
Sed  et  illud  ipsum  de  quo  egimus  naturale  jus,  sive  illud 
sociale,  sive  quod  laxius  ita  dicitur,  quamquam  ex  principiis 
homini  internis  profluit,  ^Deo  tamen  adscribi  merito  potest, 
quia  ut  talia  principia  in  nobis  existerent  ipse  voluit:  quo 
sensu  Chrysippus  et  Stoici  dicebant,  juris  originem  non  aliunde 
petendam  quam  ab  ipso  Jove,  ™a  quo  Jovis  nomine  jus  Latinis 
dictum  probabiliter  dici  potest. 

13  Accedit,  quod  illa  quoque  ipsa  principia  Deus  datis 
legibus  magis  conspicua  fecit,  etiam  iis  quibus  imbecillior  est 
ad  ratiocinandum  vis  animi : et  in  diversa  trahentes  impetus, 
qui  nobis  ipsis,  quique  aliis  male  ’consulunt,  vagari  vetuit, 


ydp  t6v  tf>v<ny  itif^iovpyijaa^  airro^ 
ioTiv,  Cum  naturam  dieo^  Deum  dieo; 
ipse  enim  est  natura  opifex.  [Tom.  iii. 
pag.  410.  Edit,  Eton.  jSiovt/.]  Chrysip- 
pos  III.  de  Diis  : oh  ydp  i<rriu  ehpeiu 
iiuaioovifTie  dWrju  dpxnu  ohSh  aX- 
Xtju  yeueoiUf  tj  nju  ix  toD  Aiov  xal 
Tvu  ix  KOiinje  ivrrevde» 

ydp  iei  irdv  't6  'toiovtov  ti||/  apxH*' 
2xecy,  el  peWoper  'ri  epetv  trepl  aya- 
xal  kokSv  Non  potest  inveniri 
principium  aliud  aut  origo  justiticB^ 
quam  ab  Jove  et  communi  natura : inde 
enim  initium  duci  debet,  ubi  de  bonis 


malisque  disserendum  est,  [Apad  Plu- 
tarch. de  Stoic,  rep.  pag.  1035.] 

n A quo  Jovis  nomine  Jus  latinis 
dictum\  Nisi  forte  TerioB  per  abscU- 
sionem,  ut  ex  eo  quod  fuit  orrum  fac- 
tum  est  oSf  ita  ex  eo  quod  fuerat  Jttf- 
sum  fActamjus,jusis,  postea  Jum,  ut  ex 
Papisiis  Papirii,  de  quo  ride  Cicero- 
uem  Lib.  ix.  epist.  21. 

* Vocem  illam  mede,  qum  excidit  in 
omnibus  Editionibus,  fidenter  addidi. 
Illam  deesse,  adeo  ut  aliter  Auctoris 
sententia  non  constet,  res  ipsa  clamat. 
Si  enim  t6  eonsuhmt  in  bonam  partem 


that  natural  source ; namely,  the  fiee  will  of  God,  to  which,  as  our 
reason  irresistibly  tells  us,  we  are  bound  to  submit  ourselves.  But 
even  that  Natund  Law  of  which  we  have  spoken,  whether  it  be  that 
which  binds  together  communities,  or  that  looser  kind  [which  en- 
joins duties,]  although  it  do  proceed  from  the  internal  principles  of 
man,  may  yet  be  rightly  ascribed  to  God;  because  it  was  by  His 
will  that  such  prindples  came  to  exist  in  us.  And  in  this  sense,  Ohry« 
sippuB  and  the  Stoics  said  that  the  origin  of  /us  or  Natural  Law  was 
not  to  be  sought  in  any  other  quarter  than  in  Jove  himself;  and  it 
may  be  probably  conjectured  that  the  Latins  took  the  word  /us 
from  the  name  /ovs. 

18  To  this  we  must  add,  that  these  principles  God  has  made  more 
manifest  by  the  laws  which  he  has  given,  so  ^at  they  may  be  under- 
stood  by  those  whose  minds  have  a feebler  power  of  drawing  infer- 
ences : and  he  has  prohibited  the  perverse  aberrations  of  our  affec- 
tions which  draw  us  this  way  and  that,  contrary  to  our  own  interest 


2.  Vehmta^ 
Hum. 

1.  JHvinutn. 
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illos  quippe  vehementiores  adductius  regens  et  fine  ac  modo 
coercens. 

14  Sed  et  historia  sacra  prmter  lA,  quod  in  prmceptis  con- 
sistit, affectum  illum  socialem  non  parum  etiam  eo  excitat, 
quod  nos  docet  ab  iisdem  primis  parentibus  ortos  homines  om- 
nes, ita  ut  eo  quoque  sensu  dici  recte  possit  quod  alio  dixit 
cognationem  inter  nos  a natura  constitutam ; cui 
consequens  sit,  hominem  homini  insidiari  nefas  esse.  Inter 
homines  quasi  "Dii  quidam  sunt  parentes,  quibus  proinde  non 
infinitum  sed  sui  generis  obsequium  debetur. 

S.HM1IMIIIMI.  15  Deinde  vero,  cum  juris  naturae  sit  stare  pactis,  (ne- 
cessarius enim  erat  inter  homines  aliquis  se  obligandi  modus, 
neque  vero  alius  modus  naturalis  fingi  potest,)  ab  hoc  ipso 
fonte  jura  civilia  fluxerunt.  Nam  qui  se  coetui  alicui  aggre- 
gaverant, aut  homini  hominibusque  subjecerant,  hi  aut  expresse 


8uma8,  nt  omnino  samendam,  quando 
nihil  alind  additor  (vide  exemplum  in- 
fra, Lib.  III.  0.  20.  § 51.)  tone  ntiles 
esse,  et  nobis,  et  aliis,  impetas  illos  in 
alia  trahentes,  qoam  quo  ducit  Ratio  et 
Lex  Natur»,  Auctor  noster  dicet ; quod 
quam  alienum  sit  a mente  ipsius,  nemo 
non  inteUigit.  Yix  autem  dubito,  quin 
propter  similitudinem  vocis  aliU  cum 


sequenti  nude,  h»c  omissa  fherit  vel  ab 
exscriptore,  vel  a tjpographo:  et  ejus 
rei  exempla  alibi  videbimus.  J.  B, 

B Dii  quidam  tuni  parentet]  Oeol 
Myeiot  Hierocli  ad  aureum  carmen. 
Dii  terrettret : Philoni  ad  Decalogum 
ifi<l>oufeLv  Oeoi,  fiifiov/jievoi  t6p  dyipvij- 
TOP  ip  Tw  ^{oo?rXa<rTetP  * eonspieui 
Dii,  qui  ingenitum  Deum  iudUaiiur  vi- 


and the  good  of  others ; putting  a bridle  upon  our  more  vehement 
passions,  controlling  and  restraining  them  within  due  limits. 

14  Further.  The  Sacred  History,  besides  that  part  which  con- 
sists in  precepts,  offers  another  view  which  in  no  small  degree  excites 
the  social  affection  of  which  we  have  spoken ; in  that  it  teaches  us 
that  all  men  are  sprung  from  the  same  parents.  And  thus  we  may 
rightly  say,  in  this  sense  also,  what  Florentinus  says  in  another 
sense,  that  there  is  a kindred  established  among  us  by  nature : and 
in  virtue  of  this  relation  it  is  wrong  for  man  to  intend  mischief 
towards  man. 

Among  men  [all  are  not  on  the  same  footing  towards  us : as 
for  instance,]  our  parents  are  a sort  of  Gods  to  us,  to  whom  obe- 
dience is  due ; not  infinite  indeed,  but  an  obedience  of  its  own  proper 
kind. 

15  In  the  next  place,  since  it  is  conformable  to  Natural  Law  to 
observe  compacts,  (for  some  mode  of  obliging  themselves  was  neces- 
sary among  men,  and  no  other  natural  mode  could  be  imagined,) 
Oivil  Rights  were  derired  from  this  source,  mutual  compact.  For 
those  who  had  joined  any  community,  or  put  themselves  in  subjection 
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promiserant,  aut  ex  negotii  natura  tacite  promisisse  de1)6bant 
intelligi,  secuturos  se  id  quod  aut  coetus  pars  major,  aut  hi, 
quibus  delata  potestas  erat,  constituissent. 

16  Quod  ergo  dicitur  non  Carneadi  tantum,  sed  et  aliis, 
^Utilitas  Justi  prope  maior  et  sequi, 
si  accurate  loquamur,  yerum  non  est:  nam  naturalis  juris 
mater  est  ipsa  humana  naturi,  quse  nos,  etiamsi  re  nulla  indi- 
geremus, lul  societatem  mutuam  appetendam  ferret:  civilis 
vero  juris  mater  est  ipsa  ex  consensu  obligatio,  qum  cum  ex 
natunJi  jure  vim  suam  habeat,  potest  natura  hujus  quoque 
juris  quasi  proavia  dici.  Sed  naturali  juri  utilitas  accedit: 
voluit  enim  naturas  Auctor  nos  singulos  et  infirmos  esse,  et 
multarum  rerum  ad  vitam  recte  ducendam  egentes,  quo  magis 
ad  colendam  societatem  raperemur : juri  autem  dvili  occasio- 


Jam  daanio.  (Pag.  761  d.)  secunda  post 
Damn  foederatio  Hieronymo  epist.  xi.vii. 
(Tom.  1.  pag.  234  d.  EdU,  Basii.)  Pa- 
rentes Deorum  simulacra  Platoni  de 
legibus  XI.  (Pag.  990,  931.  Tom.  ii. 
Ed,  H.  SUph.)  Honos  parentibus  ut 
Diis  debetur,  pronuntiante  Aristotele 
Nieomadstorum  ix.  cap.  11.  [Locus 
HiXROCLis  non  est  e Comment,  in  Au^ 
rea  Carm,  sed  reperitur  apud  Btob. 


Serm.77.  J.B.) 

• UtUitas  justi  prope  mater  ei 
Ad  quem  locum  Aenm,  aut  quisquis 
est  vetus  Horatii  interpres:  repugnat 
preecepHs  Stoicorum : ostendere  vult 
justitiam  non  esse  naiuralemy  sed  natam 
ex  utilitate.  Contra  bano  sententiam 
vide  qus  disputat  Augustinus  de  Doc- 
trina CArtstiojia  Libro  iii.  c.  xiv. 


to  any  man  or  men,  those  either  expressly  promised,  or  from  the 
nature  of  the  case  must  have  been  understood  to  promise  tacitly, 
that  they  would  conform  to  that  which  either  the  majority  of  the 
community,  or  those  to  whom  the  power  was  assigned,  should  deter- 
mine. 

Id  And  therefore  what  Carneades  sidd  (as  aboTc),  and  what 
others  also  have  said,  as  Horace, 

Utility,  Mother  of  Just  and  right. 

if  we  are  to  speak  accurately,  is  not  true.  For  the  Mother  of  Right, 
that  is,  of  Natural  Law,  is  Human  Nature;  for  this  would  lead  us 
to  desire  mutual  society,  even  if  it  were  not  required  for  the  supply 
of  other  wants ; and  the  Mother  of  Civil  Laws,  is  Obligation  by  mu- 
tual compact;  and  since  mutual  compact  derives  its  force  from  Na- 
tural Law,  Nature  may  he  said  to  be  the  Grandmother  of  Civil  Laws. 
[The  genealogy  is.  Human  Nature:  Natural  Law : Civil  Laws.]  But 
Natural  Law,  [wldch  impels  us  to  society,]  is  reinforced  by  Utility. 
For  the  Author  of  Nature  ordained  that  we  should,  as  individuals, 
be  weak,  and  in  need  of  many  things  to  make  life  comfortable,  in 
order  that  we  might  be  the  more  impelled  to  cling  to  society.  But 

[OROT.  I.]  ^ 
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nem  dedit  utilitas:  nam  illa  quam  diximus  consociatio,  aut 
subjectio  utilitatis  alicujos  causa  coepit  institui.  Deinde  et 
qui  jura  praescribunt  aJiis,  in  eo  utilitatem  aliquam  spectare 
solent,  aut  debent 

17  Sed  sicut  cuj usque  civitatis  jura  utilitatem  suae  civi- 
tatis respiciunt,  ita  inter  civitates  aut  omnes,  aut  plerasque, 
ex  consensu  jura  quaedam  nasci  potuerunt,  et  nata  apparet, 
quae  utilitatem  respicerent  non  coetuum  singulorum  sed  mag- 

Et  hoc  jus  est  quod  gentium  dicitur, 
quoties  id  nomen  a jure  naturali  distinguimus : quam  partem 
juris  omisit  Carneades,  jus  omne  in  naturale  et  civile  singu- 
lorum populorum  distribuens,  cum  tamen  de  eo  jure  quod 
inter  populos  versatur  acturus,  (subjecit  enim  orationem  de 
bellis  et  bello  partis)  hujus  juris  mentionem  facere  omnino  de- 
buisset. 

18  Male  autem  a Carneade  stultitiae  nomine  justitia  tra- 
ducitur. Nam  sicut,  ipso  fatente,  stultus  non  est  civis,  qui  in 


Cantium:  ei-  nae  illius  universitatis. 

vitatum  om- 
nium aut 
pUrarum- 
que. 


p Sicut  civis  qui  jus  civile  perrum- 
pit] Hac  ipsa  similitndine  apposite  nti- 
tur  Lib.  IX.  M.  Antonimu:  i;tiv  idv 
ovu  u-paj^U  aov  fiii  IxV  '*'***'  dvatpopdv, 
eiTe  •jrpoarex^s  elre  wo^peoOev,  iul  t6 
koip»vik6v  'reXotf  oOxij  diatnra  *t6v 
filovy  Kal  ovK  iq  'eua  elvai,  ual  erra- 
ouidtjs  iorlv,  minrep  iv  dij/nw  6 'rd  uad* 


aur6v  fi4pos  tutrrdpevot'  Quacumque 
tua  actio  respectum  non  habdnt  sive 
cominus  sive  eminus  ad  propositum  com- 
munitaiiSf  ea  vitam  diducit,  nec  unam 
este  patitur,  seditiosaque  non  minus  est 
quam  is  qui  in  populo  partem  seorsim 
facit,  (§  24.)  Et  libro  xi : dpdpauoe 
dvOpwuov  duoox^-ordsU,  ov  dvvaTai 


Utility  is  the  occasum  of  Cinl  Laws ; for  the  association  or  subjection 
by  mutual  compact,  of  which  we  have  Just  spoken  (15),  was  at  the 
fint  instituted  for  the  sake  of  some  utility.  And  accordingly,  they 
who  prescribe  laws  for  others,  in  doing  this,  aim,  or  ought  to  aim, 
at  some  Utility,  to  be  produced  to  them  for  whom  they  legislate. 

17  Further:  as  the  Laws  of  each  Oommunity  regard  the  Utility 
of  that  Oommunity,  so  also  between  different  Communities,  all  or 
most.  Laws  might  be  established,  and  it  appears  that  Laws  have  been 
established,  which  enjoined  the  Utility,  not  of  special  communities,  but 
of  that  great  aggregate  System  of  Communities.  And  this  is  what  is 
called  the  Law  of  Nations,  or  International  Law;  when  we  distinguish 
it  from  Natural  Law.  And  this  part  of  Law  is  omitted  by  Carneades, 
who  divides  all  Law  Into  Natural  Law,  and  the  Ciril  Laws  of  special 
peoples ; while  yet,  inasmuch  as  he  was  about  to  treat  of  that  Law 
which  obtains  between  one  people  and  another,  (for  then  follows  an 
oration  concerning  war  and  acquisitions  by  war,)  he  was  especially 
called  upon  to  make  mention  of  Law  of  this  kind. 

18  And  it  is  without  any  good  reason  that  Carneades  maintains, 


PEOLEGOMENA. 


li 


ciyitate  jus  civile  sequitur,  etiamsi  ob  ejus  juris  reverentiam 
qumdam  sibi  utilia  omittere  debeat : ita  nec  stultus  est  popu- 
lus, qui  non  tanti  facit  suas  utilitates,  ut  propterea  communia 
populorum  jura  negligat;  par  enim  in  utroque  est  ratio. 

Nam  Pfiicut  civis  qui  jus  civile  perrumpit  utilitatis  pratentis 
causa,  id  convellit  quo  ipsius  posteritatisque  sum  perpetuae 
utilitates  continentur : sic  et  populus  jura  naturae  gentiumque 
yiolans,  suae  quoque  tranquillitatis  in  posterum  rescindit  mu- 
nimenta. Tum  vero  etiamsi  ex  juris  observatione  nulla  spec- 
taretur  utilitas,  sapientiae  non  stultitiae  esset  eo  ferri,  ad  quod  non  at. 
a natura  nostra  nos  duci  sentimus. 

19  Quare  nec  illud. 


Jura  inventa  metu  injusti  fateare  necesse  est : 


quod  apud  Platonem  quidam  ita  explicat,  metu  accipiendae 
injuriae  repertas  leges,  ac  vi  quadam  homines  ad  justitiam 
colendam  adigi,  universaliter  verum  est.  Id  enim  ad  eax^T^ 
dumtaxat  instituta  ac  leges  pertinet,  quae  ad  faciliorem  juris 


fin  Kal  aXov  4>C\ov  d'iroKeK6<pdai*  J7b- 
mo  ab  uno  aboeiisu»  honUme,  non  potest 
fioR  et  ab  univereo  genere  abeeiseuM  ha- 
beri, (§  8.)  Kimimm,  nt  eidem  Anto- 
nino diotnm  est,  qnod  examini  expedit, 
idem  api.  [Locos  oltimos  exstat  Lib. 
Ti.  § 54.  In  prmoedenti  aotem,  pro 
vertns  iUls,  ob  ivvarM  pn  «cai  5Xov 


eausatfpu 

\ov  dTTOKSKo^Oai,  legitnr : non  aU 

Koivavlae  dirox^rwjcff.  Nimirum  Auc- 
tor statim  antea  legerat : KXa^ov  tov 
Trpooexove  nXd^ov  diroKovslv  ob  6vpa- 
'Tot  pii  Kai  TOV  SXov  <pvrov  dvoKtxd- 
* oI/Tw  Sii  dvdpuTTOs  etc.  Hsc 
igitor,  memoriie  lapsu,  confbdit,  simul- 
que  t6  <pvrov  in  <pv\ov  mutavit.  J.  J9.] 


as  we  have  sidd  (5),  that  justice  is  folly.  For  since,  by  his  own  con- 
fession, that  Citizen  is  not  foolish  who  in  a Civil  Community  obeys 
the  Civil  Law,  although,  in  consequence  of  such  respect  for  the  Law 
he  may  lose  something  which  is  useful  to  himself : so  too  that  People 
is  not  foolish  which  does  not  so  estimate  its  own  utility,  as,  on  account 
of  thatf  to  neglect  the  common  Laws  between  People  and  People.  The 
reason  of  the  thing  is  the  same  in  both  cases.  For  as  a citizen  who 
violates  the  Civil  Law"  for  the  sake  of  present  utility,  destroys  that 
institution  in  which  the  perpetual  utility  of  himself  and  his  posterity 
is  bound  up ; so  too  a people  which  violates  the  Laws  of  Nature  and 
Nations,  beats  down  the  bulwark  of  its  own  tranquillity  for  future 
lima  And  even  if  no  utility  were  to  arise  from  the  observation  of 
Law,  it  would  be  a point,  not  of  folly,  but  of  wisdom,  to  which  we 
feel  ourselves  drawn  by  nature. 

19  And  therefore  neither  is  that  other  saying  of  Horace  [i  Sat  ui.] 
universally  true : 

'Twm  fear  of  wrong  that  made  ns  make  our  laws; 
an  opinion  which  one  of  the  interlocutors  in  Plato’s  Republic  eiplains 
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exsecutionem  reperta  sunt;  sicut  multi  per  se  infirmi,  ne  a 
validioribus  opprimerentur,  conspirarunt  ad  instituenda  ac  com- 
munibus viribus  tuenda  judicia,  ut  quibus  singuli  pares  non 
erant,  his  universi  prceralerent.  Et  hoc  demum  sensu  com- 
mode accipi  potest  quod  dicitur  jus  esse  id  quod  validiori  pla- 
cuit ; ut  intelligamus  fine  suo  externo  carere  jus,  nisi  vires 
ministras  habeat;  sicut  Solon  res  confecit  maximas,  ut  ipse 
Solon,  p.  86  c.  prssdicabat : 

*0fju>v  fiijiv  T€  Kai  dt/cijv  avvapfi6irag. 


Justitia 
seeuritatem 
adftrt  con- 
scientieg. 


^Vim  jusque  parilis  copulans  Tincli  jugo. 

20  Neque  tamen  quamvis  a vi  destitutum  jus  omni  caret 
effectu : nam  justitia  securitatem  affert  conscientiae,  injustitia 
tormenta  ac  laniatus,  quales  in  tyrannorum  pectoribus  descri- 


[[Gsiy.|.5i4,  bit  Flato.  Justitiam  probat,  injustitiam  damnat  proborum 
p.^  om.  Quod  vero  maximum  est,  haec  Deum  inimicum. 


illa  faventem  habet,  qui  judicia  sua  ita  post  hanc  vitam  reser- 
vat, ut  saepe  eorum  vim  etiam  in  hac  vita  repraesentet,  quod 
multis  exemplis  historiae  docent. 


4 Vimjutque  parilis  copulans  vineii  meUos  CL  Burmanni  Editio  verba  hac. 
Jugo']  Ovidius : eaussamque  tuentibus  armisy  conjungat 

Valet  cauia,  cauaamque  toentibua  armis.  cum  sequentibus : Ut  puto,  vincemur, 
[Ifetom.  Lib.  viii.  vera.  69.  ubi  tamen  J,  B.] 


in  this  way : that  Laws  were  introduced  from  the  fear  of  receiying 
wrong,  and  that  men  are  driven  to  practise  justice  by  a certain  com- 
pulsion. For  that  applies  to  those  institutions  and  laws  only  which 
were  devised  for  the  more  easy  maintenance  of  rights:  as  when 
many,  individually  feeble,  fearing  to  be  oppressed  by  those  who  were 
stronger,  combined  to  establish  judicial  authorities,  and  to  uphold 
them  by  their  common  strength;  that  those  whom  they  could  not 
resist  singly,  they  might,  united,  control.  And  we  may  accept  in  this 
sense,  and  in  no  other,  what  is  also  said  in  Plato,  that  Right  is  that 
which  the  stronger  party  likes : namely,  that  we  are  to  understand  that 
Rights  do  not  attain  their  external  end,  except  they  have  force  to  back 
them.  Thus  Solon  did  great  things,  as  he  himself  boasted, 

By  linking  Force  in  the  same  yoke  with  Law. 

20  But  still  Rights,  even  unsupported  by  force,  are  not  destitute  of 
all  effect:  for  Justice,  the  observance  of  Rights,  brings  security  to  the 
conscience ; while  injustice  inflicts  on  it  tortures  and  wounds,  such  as 
Plato  describes  as  assaulting  the  bosoms  of  tyrants.  The  conscience 
of  honest  men  approves  justice,  condemns  injustice.  And  what  is  the 
greatest  point,  injustice  has  for  its  enemy,  justice,  for  its  friend,  Qud, 
who  reserves  his  judgments  for  another  life,  yet  in  such  a manner  that 
he  often  exhibts  their  power  in  this  life ; of  which  we  have  many 
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21  Quod  yero  multi  quam  a civibus  exigunt  justitiam,  i*rivaiup<h 
eam  in  populo  aut  populi  rectore  insuper  habeant,  ejus  erroris 

causa  est,  primum  quod  in  jure  nihil  spectant  nisi  utilitatem 
qu89  ex  jure  oritur,  quae  evidens  est  in  civibus,  qui  singuli  ad 
8ui  tutelam  invalidi  sunt  At  magnae  civitates,  cum  omnia 
in  se  complecti  videantur  qu»  ad  vitam  recte  tuendam  sunt 
necessaria,  opus  habere  non  videntur  ea  virtute,  qiiae  foras 
spectat  et  justitia  appellatur. 

22  Sed,  ut  ne  repetam  quod  dixi,  jus  non  solius  utilitatis 

causa  comparatum,  nulla  est  tam  valida  civitas  quse  non  ali-  e.  lo. 
quando  aliorum  extra  se  ope  indigere  possit,  vel  ad  commer- 
cia, vel  etiam  ad  arcendas  multarum  externarum  gentium 
junctas  in  se  vires ; unde  etiam  a potentissimis  populis  et  re- 
gibus federa  appeti  videmus,  quorum  vis  omnis  tollitur  ab  his 
qui  jus  intra  civitatis  fines  concludunt  Verissimum  illud, 
omnia^  incerta  esse  simul  a jure  recessum  est. 

23  Si  nulla  est  communitas  qu»  sine  jure  conservari 
possit,  'quod  memorabili  latronum  exemplo  probabat  Aristo- 


* Verba  snnt  Gicebonis,  ad  Fami-  Orat,  pro  C<Bein.  quem  Gronotins  Indi- 
lior.  EpisL  zi.  16.  qn»  etiam  ab  Auc-  oat,  agitur  tantum  de  Legibus  CiTilibus. 
tore  nostro  ei  tribuuntur  in  Nota  se-  J.  B, 

qnenti.  Ibi  tamen,  ut  et  in  loco  ex  r Quod  memorabUi  latronum  exem- 


examples  in  history.  ^ 

21  The  reason  why  many  persons,  while  they  require  justice  as 
necessary  in  private  citizens,  commit  the  error  of  thinking  it  super- 
fluous in  a People  or  the  Ruler  of  a People,  is  this : in  the  first  place, 
that  in  their  regard  to  rights  they  look  at  nothing  but  the  utility 
which  arises  from  rights,  which  in  the  case  of  private  citizens  is  evi- 
dent, since  they  are  separately  too  weak  to  protect  themselves : while 
great  States,  which  seem  to  embrace  within  them  all  that  is  requisite 
to  support  life  in  comfort,  do  not  appear  to  have  need  of  that  virtue 
which  regards  extraneous  parties,  and  is  called  Justice. 

22  But,  not  to  repeat  what  I have  already  said,  that  Rights  are 
not  established  for  the  sake  of  utility  alone,  there  is  no  State  so  strong 
that  it  may  not,  at  some  time,  need  the  aid  of  others  external  to  itself: 
either  in  the  way  of  commerce,  or  in  order  to  repel  the  force  of  many 
foreign  nations  combined  against  it.  And  hence  we  see  that  Leagues 
of  alliance  are  sought  even  by  the  most  powerful  Peoples  and  ELings ; 
which  can  have  no  force  according  to  the  principles  of  those  who 
confine  rights  within  the  boundary  of  the  State  alone.  It  is  most 
true  [as  Cicero  says,]  that  everything  loses  its  certainty  at  once,  if 
we  give  up  the  belief  in  rights. 

23  If  no  society  whatever  can  be  preserved  without  the  recognition 
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teles^:  certe  et  ilia  quad  genus  humanum  aut  populos  complures 
inter  se  colligat,  jure  indiget : quod  ille  vidit  qui^  dixit,  foeda 

Polit  yii 2,  ne  patriae  quidem  causa  facienda  esse.  ‘Graviter  eos  accusat 
Aristoteles,  qui  cum  inter  se  neminem  velint  imperare  nisi  qui 
jus  habeat,  in  exteros  quid  jus,  quid  injustum  sit  nihil  curant. 

Regis  Pacem,  24  Is  ipsc  qucm  uominavimus  modo  in  partem  alteram 
Pompeius,  quod  Spartanus  quidam  rex  dixerat,  beatissimam 
esse  rempublicam,  cujus  fines  hasta  et  gladio  terminarentur, 
correxit,  dicens  eam  vere  beatam  esse,  quae  justitiam  pro  fini- 


plo  probabcd  ArutoteHes]  ChrjMMtonms 
in  capnt  ir.  ad  Epheaos:  (Torn.  iii. 
pag.  813.  Edit  Sami,)  irSat  ohv  Xriaral 
elpitpeuovai,  irore ; oliri  fiot.  nrdv^ 
'TW9  3rav  ov  XgvTiKu 
'rai.  d»  ydp  i»  avroit  olo  dp  6iap4p»p* 
'rat,  pij  Toin  popovo  ^u\a^w<ri  tov« 
TOP  ducalov,  Kai  exdortf  d'tropfptoiri  t6 
dlKOiOPf  evpfjtreio  up  KdKcipovo  Ip  iroX«- 
poto  ical  pdx<eio*  At  gui  Jit  ergo,  dicet 
aliquis,  ut  in  pace  vivant  latrones? 
Quando  vero  ? die  quceso.  Nempe  cum 
non  ut  latrones  agunt : nam  si  in 
dendis  rebus  prascriptajustituBnon  ser- 
vent, neque  partitionem  ex  aquo  fodant, 
viddns  et  ipsos  inter  se  bellis  ac  proeliis 
implicari.  Platarcbus  ( Vit.  Pyrrh, 
pag.  388  A.)  cum  Pyrrhi  recitateet  dic- 
tam, regnum  ae  ei  liberam  Buorum  re- 
linquere, cui  acutiesimoB  faturuB  esset 
gladius,  didt  hoc  nihil  aliud  esse  quam 
quod  in  PhcBnissis  posuit  Euripides, 


(▼ers.68): 

tnbiptf  bdpa,  BiaXaxdv  t6S«. 

Ut  sanguinante  dlTidant  ferro  domam. 
Additque  acclamationem  egregiam : oli- 

TUO  dpiKTOO  ioTi  Kai  dnpiuirio  f/  rijo 

orXeove^lao  inr60eeio‘  Adeo  insociabile 
ferinumque  est  propositum  plus  suo  ha- 
bendi. Cicero  epist.  xi.  16.  omnia  sunt 
tncerfa,  cum  a jure  discessum  est.  Poly- 
bius rv:  Kal  ydp  kot  Iblap  ts  t&p 
pgbiovpyAp  xal  jcXnrrwv  q>vXop  rovr» 
pdXurra  tw  Tpoorm  <r<pdXXerai,  tA 
pn  oroulp  dXXiiXoio  to  bUaia,  ical 
aifXXri/3SriP  iid  too  elo  auTobo  ddeolao* 
Nam  et  privata  coitiones  facinoroso- 
rum aefirum  hoe  maxime  modi  everti 
solent,  ubi  inter  se  jus  non  prostant,  et 
in  eumma,  ubi  Jides  inter  ipsos  periit. 
(Cap.  2^ 

^ Immo  Plato,  ni  fallor.  Neque 
enim  ullus,  quod  sciam,  talem  senten- 
tiam ex  Aristotele  protulit,  quum  tamen 


of  mutual  rights,  which  Aristotle  [rather  Plato,  J.  B.]  prores  by  the 
strong  instance  of  a society  of  robbers ; assuredly  that  society  which 
includes  the  whole  human  race,  or  at  any  rate,  the  greater  part  of 
nations,  has  need  of  the  recognition  of  rights : as  Cicero  saw  when  he 
said  that  some  things  are  so  bad  that  they  are  not  to  be  done  eren  for 
the  sake  of  saring  our  country  {Off.  i.  45).  Aristotle  speaks  with 
strong  condemnation  of  those,  who,  while  they  will  allow  no  one  to 
hold  rule  among  themselres,  except  him  who  has  the  right  to  do  so, 
yet  in  their  dealings  with  strangers  hare  no  care  of  rights,  or  the  rio« 
lation  of  rights. 

<24  A little  while  ago  we  quoted  Pompey  for  his  expression  on  the 
other  side ; yet  on  the  other  hand,  when  a certain  Spartan  king  had 
said,  Happy  that  republic  which  has  for  its  boundaries  the  spear  and 
the  sword,  Pompey  corrected  him,  and  said.  Happy  rather  that 
which  has  justice  for  its  boundary*.  And  to  this  effect  he  might  hare 

* Barbeyrac  coxyectures  that  this  anecdote  of  Pompey,  for  which  he  cannot 
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bus  baberet.  Quam  ad  rem  alterius  itidem  Spartani  regis 
uti  potuit  auctoritate,  ^qui  militari  fortitudini  justitiam  ante-  tarchum^”' 
posuit,  hoc  argumento,  quod  fortitudo  justitia  quadam  regi 
deberet,  at  si  justi  essent  homines  omnes,  fortitudine  illa  non 
indifferent.  Ipsam  fortitudinem  Stoici  definiebant  yirtutem  Apud  ci- 
propugnantem  pro  aequitate.  Themistius  oratione  ad  Valen-  o^c.i.i9. 
tem  facunde  disserit,  reges,  quales  exigit  sapientiae  regula, 
non  unius  sibi  creditae  gentis  habere  rationem,  sed  totius 


loca  Teternm  in  hanc  rem  congerere 
Toluerint  Interpretes  in  Cicebon.  De 
Offie.  II.  11.  Locna  aatem  Platonia  liu 
culentns  ab  iis  indicatos  est,  qoem  re- 
peries  Lib.  i.  De  Republ.  pag.  351  o. 
Torn.  II.  Ed.  H.  SUph.  Hsbc  in  prima 
Editione  dicebam.  Reperi  postea  lo> 
com  Aristotelis,  qui  ad  rem  fadt,  apud 
Stobjidm,  Serm.  x.  pag.  181.  Ed.  Oe- 
nee. 1609.  J.  B, 

* Innoit  Auctor,  quod  CiCBBOdbdt: 
SiaU  enim  queedam  ita  Jieda,  ut  ea,  ne 
conservanda  quidem  patria  caussa  sa- 
piens facturus  sit.  De  Offie.  i.  45. 
J.  B. 

• Oramter  eos  accusat  Aristoteles'] 
£t  Plutarchus  Agesilao : AausSaipo- 
vioi  Tifv  wpwTriv  Tou  KoXou  fieplda 
*r«  irarpWos  av/upepoirri  didoirrev, 
oHts  pavBdsovoiv,  ovre  iml<rravTat 
iluaio»  d\\o,  irXiiir  <p  ti|»  Sirapxiii/ 
aH^eiv  sofiV^ovai*  LaeedsnMmii  pri- 


mam honesti  partem  ponentes  in  patria 
sua  utUUaie,  jus  aliud  nec  norunt  nec 
discunt,  quam  unde  Spartam  putent 
posse  augeri.  (Pag.  617  d.)  De  iisdem 
Lacedsmoniis  Athenienses  apud  Thu- 
cydidem libro  v:  irpdv  plv  av- 

nroi>^  Kal  tcc  inix^npia  vopipa,  nXeioTa 
dperg  xpSavrai.  npds  ih  rroits  d\\ov9 
n-oWd  d»  Tiv  lixw»  slireTv  «s  •jrpo<r<f>€- 
poirrat,  ^vveXwu  fteXto-r’  d»  6rikci<T€ies, 

OTi  rd  pkv  tjdea  kolKu  vopi^ovec,  rd  6^ 

^vpipepovTa  dtKaia.  Quod  ipsos  inter 
se  et  civilia  jura  attinet,  plurimum  vir- 
tute utuntur.  Quales  vero  sint  adversus 
alios,  multa  adferri  possint  eo  pertinen- 
tia, breviter  autem  rem  exposuerit,  qui 
dixerit  eis  honesta  videri  qua  suavia 
sunt,  justa  qua  utilia.  (Cap.  105.) 

^ Qui  militari  fortitudini  justitiam 
anteposuit]  Agesilaus  cum  Persarum 
regem  magnum  audiret  appellari,  quo- 
modo, inquit,  mqjor  me  est,  nisi  sit  jus- 


used  the  authority  of  another  Spartan  king,  who  gare  justice  the 
preference  oyer  military  courage,  on  this  ground;  that  courage  is 
to  be  regulated  by  justice,  but  if  all  men  were  just,  they  would 
have  no  need  of  courage.  Courage  itself  was  defined  by  the  Stoics, 
Virtue  exercised  in  defence  of  Justice.  Themistius,  in  an  Oration 
to  Valens,  eloquently  urges,  that  kings  such  as  the  rule  of  wisdom 
requires  them  to  be,  ought  not  to  care  for  the  single  nation  only  which 
is  committed  to  them,  but  for  the  whole  human  race ; they  should 
be,  as  he  expresses  it,  not  phUo-^ntoMdonian  only,  or  phih-roman,  but 

6nd  any  other  authority,  waa  produced,  by  Grotius  mixing  together  in  his  memory 
two  stories,  both  told  in  Plutarch’s  Apophthegmata : one,  of  a saying  of  Agesilaus, 
(or  Archidamus,)  who,  when  asked  how  far  the  Lacedemonian  territory  extended, 
swnng  his  spear  and  said.  So  far : the  other  story,  that  when  Phraates  sent  to 
Pompey  and  begged  that  the  Parthians  might  haye,  for  their  boundary  towards 
the  Bomans,  the  Euphrates;  Pompey  replied  that  the  boundary  should  be  Justice. 
Tydman  (in  his  Preface)  defends  Grotius  firom  Barbeyrac’s  charge  of  confusion  in 
this  quotation. 


BeOumquet 

indeb^i 

Jura. 
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humani  generis,  et  esse,  ut  ipse  loquitur,  non  ^iKofiaKe^om^ 
tantum,  aut  (piXopwfjialous,  ^sed  (piXavOpdirov^.  ^Minois  in- 
visum apud  posteros  nomen  non  aliud  fecit,  quam  quod  aequi- 
tatem imperii  sui  finibus  terminaret. 

25  Tantum  vero  abest  ut  admittendum  sit  quod  quidam 
fingunt,  in  bello  omnia  jura  cessare,  ut  nec  suscipi  bellum  de- 
beat nisi  ad  juris  consecutionem,  nec  susceptum  geri  nisi  intra 
juris  ac  fidei  modum.  Bene^  Demosthenes  bellum  esse  in  eos 
dixit,  qui  judiciis  coerceri  nequeunt.  Judicia  enim  vigent 
adversus  eos  qui  invalidiores  se  sentiunt:  in  eos,  qui  pares 
se  faciunt  aut  putant,  bella  sumuntur ; sed  nimirum,  ut  recta 
sint,  non  minori  religione  exercenda,  quam  judicia  exerceri 
solent. 

26  Sileant  ergo  leges  inter  arma,  sed  civiles  ili»  et  ju- 
diciariffi  et  pacis  propriae,  non  aliae  perpetuae  et  omnibus  tem- 


Hor?  Et  hoc  apud  Plutarchnm.  {Apoph^ 
thegm,  pag.  218  c.) 

b Sed  <f>i\av6ptiirow'}  Optime  M. 
Antoninus:  iroXtv  ical  iroTpis  eJv  fihv 
*AvTto»iif<p  fioi  if  'Piofiijf  C09  ik  dvdpwirti» 
6 Ko<rfio9*  civitas  et  patria  mihi  ut  An- 
tonino itoma,  ui  homini  mundus,  (Lib. 
Yi.  § 44.)  Porphyrins  de  non  esu  ani- 
mantium III : 6 \6ytp  dyopevos  xal 
7rp6*t  ttoXIttiv  Tfipel  'rd  dfiXafiii,  ual 
Zrt  fiaXXov  TTpds  ^ivov9  Kal  irp6^  irdv- 
nros  dj/6pMirov€,  o 'niif  dXoyiav  Sxu>» 
inrtiKOov  Kal  airdv  •nap*  ixstwow  Xoyi- 
Kwrepos^  did  'rav'ra  dk  xai  d€idrepo9* 


Qui  roHone  ducitur,  innocentiam  in  cives 
servat,  imo  et  in  peregrinos  ethondnes 
quosvis,  quanto  ratione  preestanHor,  tanto 
divinior.  [Vertendum  erat,  non  tmnio 
et  in  peregrinos  &c.  ut  habet  Anetor ; 
sed,  magis  adhuc  in  eto.  quod  alinm 
sensum  efficit.  Deinde  reliqua  non  om- 
nino adeurate  expressa  sunt.  Ceterum 
locus  est  pag.  333.  Ed.  Lugd.  1620. 
J.B,] 

» ilftnotr]  De  quo  Tersus  est  reteris 
Poetas: 

Kal  vriaw  dtipaun  fiapihf  ^vybv  ipfiaXt 
Mwuf* 


philanthropio.  The  name  of  Minos  became  hateful  to  posterity  in  no 
other  way  than  this : that  he  terminated  his  equity  at  the  boundaries 
of  his  own  government. 

25  It  is  BO  far  from  being  proper  to  admit,  what  some  choose  to 
say,  that  in  war  all  rights  cease,  that  war  is  never  to  be  undertaken 
except  to  assert  rights ; and  when  undertaken,  is  never  to  be  carried  on 
except  within  the  limits  of  rights  and  of  good  faith.  Demosthenes 
well  said,  that  war  was  the  mode  of  dealing  with  those  who  could  not 
bo  kept  in  order  by  judicial  proceedings.  For  judicial  proceedings  are 
of  force  against  those  who  feel  themselves  to  be  the  weaker  party ; 
but  against  those  who  make  themselves  or  think  themselves  equals, 
war  is  the  proceeding;  yet  this  too,  in  order  to  be  justifiable,  to  be  car- 
ried on  in  a no  less  scrupulous  manner  than  judicial  proceedings  are. 

26  Be  it  BO  then,  that,  in  the  conflict  of  arms,  laws  must  be  silent : 
but  let  this  be  understood  of  laws  civil,  judicial,  proper  to  peace;  not 
of  those  laws  which  are  perpetual  and  accommodated  to  all  time.  For 
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poribas  accommodat  se.  Optime  enim  dictum  est  a Dione 
Frusaeensi,  inter  hostes  scripta  quidem  jura,  id  est,  civilia  non 
valere,  at  ^ valere  non  scripta,  id  est,  ea  quae  natura  dictat 
aut  gentium  consensus  constituit.  Docet  hoc  vetus  illa  Roma- 
norum formula : eas  res  puro  pioque  duello  queerendas  cen* 
seo.  lidem  veteres  Romani,  ut  Varro  notabat,  bella  tarde  et  ^ r<«. 
nulla  licentia  suscipiebant,  quod  bellum  nullum  nisi  pium  puta»  N^  p!^ 
bant  geri  oportere.  Camillus  juste  non  minos  quam  fortiter  lw.  y.  27. 
bella  gerenda  dicebat:  Africanus,  populum  Romanum  et  sus- id«mxzx.i& 
dpere  juste  bella  et  finire:  Apud  alium  legas.  Sunt  et  beUi,  [iLiv.r.sr.u 
sicut  et  pacis  Jura.  Alius  Fabricium  miratur  ingentem  vi-  ^^seneea^. 
rum,  et  quod  difficillimum  est  in  bello  innocentem,  et  qui  ali- 
quid  esse  crederet  et  in  hostem  nefas. 

27  Quantam  vim  habeat  in  bellis  ‘justitiae  conscientia 
passim  ostendunt  hbtoriarum  scriptores,  qui  victoriam  saepe 


Inania  cuncte  Jngo  Minoia  praaaa  gemebat. 
Vide  hao  de  re  Cyrillam  adoertua  Ju-. 
Hanum  libro  ti.  [Pag.  191.  JSd  Span-, 
hem.  ubi  tamen  Yemu  panUo  aliter  re- 
fertur. J.  jS.] 

^ Locus  eet  in  Oratione  de  Cherso^ 
neto,  pag.  38  o.  J,  B. 

7 Valere  non  teripUi]  Ideo  Alfon- 
•na  rex  interrogatus  plusne  libris  an 
armis  deberet,  dixit,  ex  libris  se  et  arma 
et  armorum  jura  dididsse.  Plutarchus : 
elel  Kal  voXepw»  Spat  Tudt  v6u,oi 
Toit  dyadoit  drSpdai,  xat  t6  vuc^r  ovx 
oSra  iiaicriot,  aere  pij  ^euyeiv  rdc 


KOKav  Kcd  deerat  ipya»  \dpiTat* 
Siait  apud  virot  bonot  quadam  et  belli 
Jura,  nec  ita  sectanda  victoria  est,  ut  non 
Juqiatur  utilitas  ex  pravis  impUsque  ac-, 
tionilnu  proveniens.  (Ftt.  CamiU.  p.l34.) 

* JustiiuB  conscientia]  Bene  apud 
Appianum  Ponqsdus : dappeiv  Sk  ypn 
roTt  Te  Beo  19  xal  avra  tw  Xoyiepa 
Tov  uoXepou  KoXti»  xal  Sixalav  exoirrt 
ifnXoTiplav  !nrkp  iraTptov  eroXiTeiat* 
(Bell.  Civ.  Lib.  ii.  p.  460.)  cof^fidere 
oportet  Diis  et  causes  belli  honeste  Justo» 
que  auscepH  studio  ad  tuendum  patrios 
statum,  Cassius  apud  eundem : peyi- 


it  is  excellently  said  by  Dio  Prusaeensis,  that  between  enemies,  written 
laws,  that  is,  Giril  Laws,  are  not  in  force ; but  that  unwritten  laws 
are,  namely,  those  which  nature  dictates,  or  the  consent  of  nations 
institutes.  We  may  learn  this  from  the  old  Formula  of  the  Romans ; 
I decide  that  those  things  map  be  sought  by  a pure  and  pioiu  war. 
The  same  old  Romans,  as  Varro  remarked,  undortook  war  tardily, 
and  without  allowing  themselres  any  licence,  because  they  thought  that 
no  war  except  a pious  one  ought  to  bo  undertaken.  Camillus  said  that 
wars  were  to  be  carried  on  no  less  justly  than  bravely.  Africanus 
said,  that  the  Romans  began  just  wars,  and  ended  them.  Again,  in 
Livy  we  read,  War  has  its  laws  no  less  than  peace.  And  Seneca 
admires  Fabricius  as  a great  man,  and,  what  is  most  difficult,  a man 
innocent  even  in  war,  and  who  thought  that  there  were  wrongs  even 
towards  an  enemy. 

27  How  great  the  power  of  the  conscience  of  justice  is,  the  writers 
of  historiea  everywhere  shew,  often  ascribing  victory  to  this  cause 
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huic  causae  praecipue  asacribunt : Inde  proverbia  illa,  frangi  et 
aeatua  attolli  viros  in  milite  a causa:  raro  eum  sospitem  redire^  qui 

ctetUia,  ,,  «lA  •* 

vUdtu.  injusta  arma  sumserit:  bonae*  causae  spem  adesse  comitem; 
et  alia  in  eum  sensum.  Nec  movere  quenquam  debent  pros- 
peri successus  iniquarum  molitionum:  satis  enim  est  quod 
causae  aequitas  suam  quandam  eamque  magnam  habet  vim  ad 
agendum,  quanquam  ea  vis,  ut  in  rebus  humanis  accidit  S saepe 
aliarum  causarum  oppositu  ab  effectu  impeditur.  Etiam  ad 
amicitias  conciliandas,  quibus  ut  singuli,  ita  et  populi  ad  mul- 
tas res  opus  habent,  multum  valet  opinio  de  bello  non  temere 
neo  injuste  suscepto,  pieque  gesto.  Nemo  enim  iis  se  facile 
adjungit  quibus  jus,  fas,  fidem  vilia  putat. 


trrti  y iXiris  iv  toTv  itoX//aoc«  i<rrl 
dUatoir  In  bellis  spes  optima  est,  causa 
jus.  (Ibid.  Lib.  it.  p.  645.)  Josephni 
XV.  Antiques  Histories : n-d  dt- 

Kaiop,  pvT*  ixelvtov  6 Oe6s’  Ahs  quo  stai 
jus,  ab  eo  Deus  (cap.  v.  § 3.  pag.  753. 
Edit,  Huds.)  Multa  sunt  apud  Proco- 
pium  in  hanc  sententiam ; ut  in  oratione 
Beluarii  in  itinere  in  Africam,  ubi  boo 
inter  cetera : t6  dvbpeiov  ovk  av  ptKujf 
psj  peTa  Tov  iiKaiov  'rarrSpepop  * Vic. 
ioriam  Joriitudo  datura  non  est,  nisijus-^ 
iiUam  habeat  conmiliUm;  {Bell.  Vand, 
Lib.  I.  c.  12.)  et  in  altera  oratione  ante 
praelium  non  longe  a Carthagine:  (Ibid, 
c.  19.)  et  in  Longobardorum  sermone 
ad  Herulos,  ubi  baeo,  sed  correcta  a 
nobis:  fiaprvpapepoi  t6p  Bs6p  olhrep 
*r^s  parris  ual  fipaxe^d  tis  *t6  ira/od- 
'tcap  iKfids  sraar^  'rrj  dpBpdirup  Bvpdpet 


dpTi^ovs  itrrai,  avrop  ts  elubt  rate 
iroXipov  alr/aiv  tjyfieirov,  dp^orepots 
•rrpvTapevoai  rqs  pdxv^  ‘t6  tripas* 
Testamur  Deum,  cqjus  potemties  vel  mi- 
nima particula  onmem  humanam  vim 
esquipearat;  is,  ut  credibile  est,  belli  cau- 
seu  intuens,  dabit  dAitum  utrisque  pres- 
lii  exitum.  {BdL  Gotlh,  Lib.  ii.  c.  14.) 
Quod  dictum  eventus  mox  admirabilis 
comprobat.  Sio  et  apud  eundem  scrip- 
torem ad  OoHKos  TotUas,  (Lib.  iii.  c.  8): 
ob  ydp  irrriv,  obu  i<rri  t6p  dbiKovpra 
/cal  fiiaj^dpspop  ip  toTs  dytbaip  ebboKt- 
psiP,  dWd  7Tp6s  t6p  fiiop  iudirrov  ij 
to5  troXepovtrpvTapeberaiTbxn*  Fieri 
nequit,  nequit,  inquam,Jieri,  uf  qui  vio* 
lentia  et  ispustitia  utuntur,  decus  pug- 
nando pariant,  sed  prout  vita  cuique  est, 
ita  ei  obtingit  belli  fortuna.  Mox  capta 
jam  Roma  alteram  habet  orationem  To- 


mainly.  Hence  have  arisen  these  proverbs;  That  it  is  the  Cause 
which  makes  the  soldier  brave  or  base : that  he  rarely  comes  safe 
back  who  goes  out  on  the  bad  side : that  Hope  is  the  ally  of  the 
good  Cause : and  others  to  the  same  effect.  Nor  ought  any  persons 
to  be  moved  by  the  occasional  success  of  unjust  designs;  for  it  is 
enough  if  the  equity  of  the  cause  has  an  efficacy,  and  that  a great 
one,  in  action ; even  though  this  efficacy,  as  happens  in  human  affairs, 
is  often  prevented  from  taking  effect,  being  counteracted  by  other 
causes.  And  further;  in  conciliating  friendships,  which  nations,  as 
well  as  individuals,  need,  on  many  accounts,  a great  effect  must  be 
assigned  to  an  opinion  that  we  do  not  hastily  or  unjustly  undertake 
war,  and  that  we  carry  it  on  religiously.  For  no  one  readily  joins 
himself  to  those  whom  he  believes  to  think  lightly  of  right  laws  and 
good  faith. 
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28  Eso  cum  ob  eas  quas  jam  dixi  rationes  compertissi-  lu. 

® « j . . . j Causaautoi 

mum  haberem,  esse  aliquod  mter  populos  jus  commune,  quod 
et  ad  bella  et  in  bellis  yaleret,  cur  de  eo  instituerem  scriptio- 
nem  causas  habui  multas  ac  graves.  Videbam  per  Christianum 
orbem  vel  barbaris  gentibus  pudendam  bellandi  licentiam: 
levibus  aut  nullis  de  causis  ad  arma  procurri,  quibus  semel 
sumtis  nullam  jam  divini,  nullam  humani  juris  reverentiam, 
plane  quasi  uno  edicto  ad  omnia  scelera  emisso  furore. 

29  Cujus  immanitatis  conspecta  multi  homines  minime 
mali  eo  venerunt,  ut  Christiano,  cujus  disciplina  in  omnibus 
hominibus  diligendis  praecipue  consbtit,  * omnia  arma  interdi- 
cerent : ad  quos  accedere  interdum  videntur  et  Joannes  Ferus 


tUsB,  (Lib.  III.  c.  21.)  pertinentem  eo- 
dem. Agathias  ?ero  libro  ii.  ddixta  ydp 
jcai  0ffov  ddtpanreuala  <f>€VKrd  pkv  dei 
Kal  davp.<f>opa,  pdXitrra  di  itf  t»  ‘>rpo<r- 
iroXe/ieTu  icol  iropoTOTTecrOai*  Irffus- 
iiiia  et  DH  neglectu»  vitanda  temper  et 
noxia,  tum  vero  maxime  ubi  re»  belli  in 
acie  cernitur.  (Lib.  ii.  c.  1.)  Probat  id 
alibi  Darii,  Xerxis,  et  Atheniensium 
in  Sicilia  illustribus  exemplis.  (Ibid.  c.  5.) 
Vide  si  libet  et  Grispini  orationem  ad 
Aqnileieoses  apud  Herodianum  tiii. 
(c.  6.)  Apud  Thucydidem  libro  tii. 
Lacedaemonii  clades  ad  Pylum  et  alibi 
acceptas  suae  culpae  acceptas  ferunt, 
quod  judicium  prorocati  accipere  recu- 
sassent.  Sed  cum  postea  Athenienses 
mulUs  editis  improbis  facinoribus  judi- 
cium defugissent,  spes  inde  meliorum 
successuum  ad  Lacedaemonios  rediit. 


(Gap.  18.) 

B Ita  habet  fragmentum  ex  Eubipi- 
T>iB  JErechteo : 

Ovdfli9  orparcvcrac  dSuca  owe  ^Xbey  iroAiv. 

Vers.  44.  Gollect.  Bames.  [ap.  Dindorf. 
Fragm.  t.] 

* Innnere  ridetur  illud  Lucani  : 
OauflBS  Jubet  melior  Suporos  sperare  aecundoa. 
Pharsal.  vii.  849.  Adde  Menandri 
fragmentnm  e Vulcanalibu»,  pag.  190, 
Edit.  Cleric,  et  loca  ab  Auctore  nostro 
infra  adferenda,  Lib.  ii.  c.  1.  § 1.  J.  B. 

^ Nam  tape  honetta»  rerum  caneto», 
ni  judicium  adhibeo»,  pemicioti  exitus 
consequuntur.  Ita  Otho  apud  Taci- 
tum, Hiet.  1.  83.  J,  B.  ^ 

Omnia  arma  iTtierdicerent]  Tertul- 
lianus de  Resurrectione  Camis:  Gla» 
dius  bene  de  bello  cruentus  et  melior  ho- 
micida. (Gap.  16.) 


28  I,  for  the  reasons  which  I hare  stated,  holding  it  to  be  most 
certain  that  there  is  among  nations  a common  law  of  Rights  which  is 
of  force  with  regard  to  war,  and  in  war,  saw  many  and  grave  causes 
why  I should  write  a work  on  that  subject.  For  I saw  prevailing 
throughout  the  Christian  world  a license  in  midting  war  of  which 
even  barbarous  nations  would  have  been  ashamed;  recourse  being 
had  to  arms  for  slight  reasons  or  no  reason;  and  when  arms  were 
once  taken  up,  all  reverence  for  divine  and  human  law  was  thrown 
away,  just  as  if  men  were  thenceforth  authorized  to  commit  all 
crimes  without  restraint. 

29  And  the  sight  of  these  atrocities  has  led  many  men,  and 
these,  estimable  persons,  to  declare  arms  forbidden  to  the  Christian, 
whose  rule  of  l^e  mainly  consists  in  love  to  all  men : and  to  this 
party  sometimes  John  Ferns  and  our  countryman  Erasmus  seem  to 
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et  Erasmus*  nostras,  yiri  pacis  et  Ecclesiasticse  et  civilis  aman- 
tissimi;  sed  eo,  ut  arbitror,  consilio,  quo  solemus,  qum  in 
unam  partem  exierunt,  in  alteram  reflectere,  ut  in  verum  mo- 
dum redeant.  Verum  hic  ipse  nimium  contranitendi  conatus 
saepe  adeo  non  proficit,  ut  obsit  etiam,  quia  deprehensum 
facile  quod  in  his  nimium  est,  etiam  aliis  dictis  intra  verum 
stantibus  auctoritatem  detrahit.  Medicina  ergo  utrisque  ad- 
hibenda fuit,  tum  ne  nihil,  tum  ne  omnia  crederentur  licere. 

30  Simul  et  jurisprudentiam,  quam  antehac  in  muneribus 
publicis  quanta  potui  integritate  exercui,  nunc  quod  mihi  in- 
digne e patria  tot  meis  laboribus  ornata  ejecto  restabat,  pri- 
vatae diligentiae  studio  adjuvare  volui.  Artis  formam  ei  impo- 
nere multi  antehac  destinarunt : perfecit  nemo  : neque  vero 
fieri  potest,  nisi,  quod  non  satis  curatum  est  hactenus,  ea  quae 
ex  constituto  veniunt  a naturalibus  recte  separentur:  nam 
naturalia,  cum  semper  eadem  sint,  facile  possunt  in  artem  col- 
ligi : illa  autem,  quae  ex  constituto  veniunt,  cum  et  mutentur 
saepe,  et  alibi  alia  sint,  extra  artem  posita  sunt,  et  aliae  rerum 
singularium  perceptiones, 

* Vide  Viri  magni  Adagia,  nbi  in  tritnm  illud : Dulce  bellum  inexperUe, 
hano  rem  fuse  digreditur,  dum  exponit  J.  B, 


approximate,  men  much  devoted  to  peace,  both  ecclesiastical  and 
civitt^  but  they  take  this  course,  as  I conceive,  with  the  purpose  with 
which,  when  things  have  been  twisted  one  way,  we  bend  them  the 
other,  in  order  to  midto  them  straight.  But  this  attempt  to  drive 
things  too  far,  is  often  so  far  from  succeeding,  that  it  does  harm ; be- 
cause the  excess  which  it  involves  is  easily  detected;  and  then,  de- 
tracts from  the  authority  of  what  is  said,  even  within  the  limits  of 
truth.  We  are  to  provide  a remedy  for  both  disorders;  both  for 
thinking  that  nothing  is  allowable,  and  that  everything  is. 

30  Moreover,  having  practised  jurisprudence  in  public  situations 
in  my  country  with  the  best  integrity  I could  give,  1 would  now,  as 
what  remains  to  me,  unworthily  ejected  from  that  country  graced  by 
so  many  of  my  labours,  promote  the  same  subject,  jurisprudence,  by 
the  exertion  of  my  private  diligence.  Many,  in  preceding  times,  have 
designed  to  invest  the  subject  with  the  form  of  an  Art  or  Science ; 
but  no  one  has  done  this.  Nor  can  it  be  done,  except  care  be  taken 
in  that  point  which  has  never  yet  been  properly  attended  to; — to 
separate  Instituted  Law  from  Natural  Law.  For  Natural  Law,  as 
being  always  the  same,  can  be  easily  collected  into  an  Art : but  that 
which  depends  upon  institution,  since  it  is  often  changed,  and  is  dif- 
ferent in  different  places,  is  out  of  the  domain  of  Art;  as  the  per^ 
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31  QUod  si  qui  ver»  justitiie  sacerdotes  naturalis  et  per- 
petuae jurisprudentiae  partes  tractandas  susciperent,  semotis  iis 
quae  ex  Toluntate  libera  ortum  habent,  alius  quidem  de  legi- 
bus, alius  de  tributis,  alius  de  judicum  officio,  alius  de  yolun- 
tatum  conjectura,  alius  de  factorum  facienda  fide,  posset  deinde 
ex  omnibus  partibus  collectis  corpus  confici. 

32  Nos  certe  quam  viam  ineundam  censeremus  re  ipsa  ^ 

• Opens  09$^- 

potius  quam  yerbis  ostendimus  in  hoc  opere,  quod  partem 
jurisprudentiae  longe  nobilissimam  continet. 

33  Primo  enim  libro  praefati  de  juris  origine  generalem  i- 
examinayimus  quaestionem,  sitne  bellum  aliquod  justum:  deinde 

ad  noscenda  publici  priyatique  belli  discrimina  explicandam 
habuimus  yim  ipsam  summi  imperii,  qui  eam  populi,  qui  reges 
solidam,  qui  ex  parte,  qui  cum  alienandi  jure,  qui  aliter  ha- 
beant : deinde  et  de  subditorum  in  superiores  officio  dicendum 
fuit. 

34  Liber  secundus  cum  omnes  causas,  ex  quibus  bellum  ui»-  u- 
oriri  potest,  exponendas  sumserit,  quae  res  communes  sint,  quae 
propriae,  quod  jus  personis  in  personas,  quae  ex  dominio  nas- 
catur obligatio,  quae  successionum  regiarum  norma,  quod  jus 


ceptions  of  individual  things  in  other  cases  also  is. 

31  If,  then,  those  who  have  devoted  themselves  to  the  study  of 
true  justice  would  separately  undertake  to  treat  of  separate  parts  of 
Natural  and  Permanent  Jurisprudence,  omitting  all  which  derives  its 
origin  horn  the  will  of  man  alone : — if  one  would  treat  of  Laws ; 
another,  of  Tributes;  another,  of  the  Office  of  Judges;  another,  of 
the  mode  of  determining  the  Will  of  parties;  another,  of  the  Evi- 
dence of  facts ; we  might,  by  collecting  all  these  parts,  form  a com- 
plete body  of  such  Jurisprudence. 

32  What  course  we  think  ought  to  be  followed  in  the  execution 
of  such  a task,  we  shew  by  act  rather  than  by  words,  in  this  present 
work ; in  which  is  contained  by  far  the  noblest  part  of  J urisprudence. 

33  For  in  the  First  Book,  (after  a Preface  concerning  the  origin 
of  Rights  and  Laws,)  we  have  examined  the  question  whether  any 
war  be  Just : next,  in  order  to  distinguish  between  public  and  private 
war,  we  haye  to  explain  the  nature  of  sovereignty;  what  Peoples, 
what  Kings,  have  it  entire;  what,  partial;  who,  with  a right  of  ali- 
enation; who,  otherwise;  and  afterwards  we  have  to  speak  of  the 
duty  of  subjects  to  superiors. 

34  The  Second  Book,  undertaking  to  expound  all  the  causes 
from  which  war  may  arise^  examines  what  things  are  common,  what 
are  property,  what  is  the  right  of  persons  over  persons,  what  obligar 
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Lib.  Ul. 


V. 

Scriptionii 

neeesHUu. 


Scriptorum 
veteran  hoc 
inreinopia. 


veniat  ex  pacto  ant  contractu,  qu»  federum,  quae  jurisjurandi 
turn  privati,  tam  publici  vis  atque  interpretatio,  quid  ex  damno 
dato  debeatur,  quae  legatorum  sanctimonia,  quale  jus  humandi 
mortuos,  quae  poenarum  natura,  late  exsequitur. 

35  Tertius  liber  primum  subjectam  sibi  habens  materiam, 
id  quod  in  bello  licet,  cum  id  quod  impune  fit  aut  etiam  apud 
populos  exteros  pro  jure  defenditur  ab  eo  quod  vitio  caret 
distinxisset,  descendit  ad  pacis  genera,  et  omnes  bellicas  con- 
ventiones. 

36  Eo  autem  majus  visum  est  pretium  operae,  quod  ut 
dixi  totum  hoc  argumentum  tractavit  nemo,  et  qui  tractarunt 
partes,  ita  tractarunt,  ut  multum  reliquerint  alienae  industriae. 
Veterum  philosophorum  nihil  exstat  hujus  generis,  neque  Grae- 
corum, quos  inter  Aristoteles  librum  fecerat  cui  nomen  liKai- 


^ Wilhelmo  Matihen]  Adde  his  Jo- 
hannem  de  Carthageoa  editum  Rom» 
anno  clo  loo  ix. 

* In  omnibus  Editionibus  hactenus 


legebatur  Fr.  Ario:  sed  Auctor  ille  His- 
panus Arias  yacabatur,  et  hoc  nomine 
editus  est  ejus  liber  De  BeRo 
tituif  in  T^otatu  Tbaotatuum,  Tom, 


tion  arises  from  ownership,  what  is  the  rale  of  royal  succession,  what 
right  is  obtained  by  pact  or  contract,  what  is  the  force  and  interpre- 
tation of  treaties,  of  oaths  priyate  and  public,  what  is  due  for  damage 
done,  what  is  the  sacredness  of  ambassadors,  the  right  of  burying 
the  dead,  and  the  nature  of  punishments. 

35  The  Third  Book  has  for  its  subject,  in  the  first  place,  what  is 
lawful  in  war;  and  when  it  has  drawn  a distinction  between  that 
which  is  done  with  impunity,  or  may  eyen,  in  dealing  with  foreigners, 
be  defended  as  consistent  with  Rights;  and  that  which  is  really  free 
from  fault;  it  then  descends  to  the  kinds  of  Peace  and  to  Gonyentions 
in  War. 

36  The  undertaking  such  a work  appeared  to  me  the  more  wor- 
thy of  the  labour  which  it  must  cost,  because,  as  I haye  said,  no  one 
has  treated  the  whole  of  the  argument ; and  those  who  haye  treated 
parts  thereof,  haye  so  treated  them  that  they  haye  left  much  to  the 
industry  of  others.  Of  the  old  philosophers  nothing  is  extant  of  this 
kind,  neither  of  the  Greeks,  among  whom  Aristotle  is  said  to  haye 
written  a book  called  the  Laws  of  War*,  nor  of  those  (the  Fathers) 
who  wrote  as  Christians  in  the  early  period  of  the  Church;  which 
is  much  to  be  regretted;  and  eyen  of  the  books  of  the  ancient 
Romans  concerning  the  Law  recognized  by  their  Feciales,  or  Herald^ 
College,  we  haye  recciyed  nothing  but  the  name.  [See  Cic.  Off,  i.  11 ; 
iii.  29.]  Those  who  haye  made  what  they  call  Summce  of  Cases  of 

* But  the  true  reading  is  AiKatwfiara  ir6\etop,  the  Laws  of  States,  J.  B. 
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^fxara  iroXefim,  neque  eorum  qui  Christianismo  recenti 
nomen  dederunt,  quod  valde  optandum  fuerat:  etiam  Ro- 
manorum veterum  libri  de  jure  feciali  nihil  ad  nos  sui  prmter 
nomen  transmiserunt.  Hi  qui  summas  fecerunt  casuum  quos 
vocant  consdentise,  ut  de  aliis  rebus,  ita  et  de  bello,  de  pro- 
missis, de  juramento,  de  repressabis  capita  fecerunt. 

37  Vidi  et  speciales  libros  de  Belli  Jure  partim  a theo- 
logis  scriptos,  ut  a Francisco  Victoria,  Henrico  Gorichemo, 
^Wilhelmo  Matthmi;  partim  a doctoribus  juris,  ut  Joanne 
Lupo,  ^Francisco  Aria,  Joanne  de  Lignano,  Martino  Laudensi: 
sed  hi  omnes  de  uberrimo  argumento  paucissima  dixerunt,  et 
ita  plerique,  ut  sine  ordine  qum  naturalis  sunt  juris,  qu» 
divini,  qum  gentium,  qu»  civilis,  qum  ex  canonibus  veniunt, 
permiscerent  atque  confunderent. 


XTi.  Ed,  VeneL  1584.  Ibidem  reperiun-  tinus  Gabatus,  Laudensis,  de  eodem 
tur  JoANNiSB  Lxtpus,  Segobiensis,  De  aignmento.  Postremus,  simul  cum  At- 

BeUo  et  BeUatortbue : Joannes  k Lio-  ala,  De  Jure  et  Officiis  Bellicis,  editas 

NANO,  Bononiensis,  De  BeUo  : et  Mab-  est  etiam  Lovanii,  ann.  1648.  J,  B, 


Conscimccy  have  introduced  chapters,  as  concerning  other  things,  so 
concerning  war,  concerning  promises,  concerning  oaths,  concerning 
reprisals. 

37  I have  also  seen  special  books  concerning  the  Laws  of  War, 
written  partly  by  theologians,  as  Francis  Victoria*,  Henry  Gorichemf, 
William  Matthsai  [Mathison?],  Johannes  de  Garthagena:^;  some  by 
Doctors  of  Law,  as  Johannes  Lupus§,  Francis  Arias  ||,  Joannes  h Lig- 
nano 1[ , Martinus  Laudensis  *♦.  But  all  these  have  said  very  little,  con- 
sidering the  copiousness  of  the  argument ; and  said  it  in  such  a way 
that  they  have  mingled  and  confounded  law  natural,  law  divine,  law 
of  nations,  civil  law,  and  canon  law. 

* A Spanish  Dominican  who  liyed  in  the  16th  centnry.  The  treatise  here 
mentioned  is  De  Indie  et  Jure  Belli,  and  appears  among  his  twelye  theological 
lectures. 

t A Dutchman  so  named  from  the  place  of  his  birth,  and  chancellor  of  Co- 
logne. He  liyed  about  the  middle  of  the  fifteenth  century,  and  wrote  a treatise 
DeBello  Justo, 

$ His  book  was  printed  at  Borne  in  1600. 

§ A native  of  Segovia.  His  Treatise  De  BeUo  et  Bdlatoribus  may  be  found 
In  a large  coUeotion  called  Tractatus  Tractatuum.  Tom.  xvi,  of  theVenice  edition, 
1584. 

II  A Spaniard.  His  book  is  In  the  same  volume  of  the  same  collection,  under 
the  title  De  BeUo  et  fjus  Justitia, 

V A native  of  Bologna.  His  Treatise  De  BeUo  is  in  the  same  volume. 

**  His  name  was  Garat.  His  Treatise  De  BeUo  appears  in  the  same  volume 
of  the  Collection.  It  was  reprinted  at  Louvain  in  1648,  with  the  Treatise  of 
Ayala,  spoken  of  afterwards. 
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38  Quod  his  ommbos  maxime  defuit,  historiarum  lucein 
supplere  aggressi  sunt  eruditissimus  Faber  in  Semestrium  ca- 
pitibus nonnullis,  sed  pro  instituti  sui  modo,  et  testimoniis 
tantum  allatis;  diffusius,  et  ut  ad  definitiones  aliquas  exem- 
plorum congeriem  referrent,  Balthazar  Ajala,  et  plus  eo  AI- 
bericus  Gentilis:  cujus  diligentia  sicut  alios  adjuvari  posse 
scio  et  me  adjutum  profiteor,  ita  quid  in  dicendi  ^genere, 
quid  in  ordine,  quid  in  distinguendis  quaestionibus,  jurisque 
diversi  generibus  desiderari  in  eo  possit,  lectoribus  judicium 
relinquo.  Illud  tantum  dicam,  solere  eum  saepe  in  controver- 
siis definiendis  sequi  aut  exempla  pauca  non  semper  probanda, 
aut  etiam  auctoritatem  novorum  jurisconsultorum  in  responsis, 
quorum  non  pauca  ad  gratiam  consulentium,  non  ad  aequi 
bonique  naturam  sunt  composita.  Causas,  unde  bellum  justum 
aut  injustum  dicitur,  Ayala  non  attigit : Gentilis  summa  quae- 


* Ita  repostiimiu  pro  eo,  quod  erat 
in  omnibus  Edd.  docendi  genere.  Ni- 
mirum non  congruit  stylo  Auctoris  nos- 
tri, ad  breritatem  maximam,  si  quis 
usquam,  composito,  ut  ita  idem  bis  di- 


ceret, quum  sequentia  ad  modum  do- 
cendi pertineant,  et  hoc  primum  caput 
ab  aliis  manifesto  distingpiatur.  Deinde 
non  potuit  non  multa  improbare  in 
genere  dUendiy  quo  usus  est  Albericus 


88  What  waa  most  wanting  in  all  these,  namely,  illustrations 
from  history,  the  learned  Faber*  has  undertaken  to  supply  in  some 
chapters  of  his  Semestria : but  no  further  than  served  his  own  spe- 
cial purpose,  and  only  giving  references.  The  same  has  been  done 
more  largely,  and  that,  by  applying  a multitude  of  examples  to  cer- 
tain maxims  laid  down,  by  Balthazar  Ayala  f,  and  still  more  largely  by 
Albericus  Gentilis} ; whose  labour,  as  I know  it  may  be  serviceable 
to  others,  and  confess  it  has  been  to  me,  so  what  may  be  faulty  in 
his  style,  in  his  arrangement,  in  his  distinctions  of  questions,  and  of 
the  different  kinds  of  Law,  I leave  to  the  judgment  of  the  reader. 
I will  only  say,  that  in  the  decision  of  controversies  he  is  often  wont 
to  follow,  either  a few  examples  that  are  not  always  to  be  approved 
of,  or  else  the  authority  of  modem  lawyers  in  opinions  given,  not  a 
few  of  which  are  accommodated  to  the  interest  of  those  that  consult 
them,  and  not  founded  upon  the  nature  of  equity  and  justice.  The 

* Peter  du  Faur  of  8t  Jori,  Councillor  of  the  Grand  Council,  afterwards 
Jdaster  of  Bequests,  and  at  last  First  President  of  the  Parliament  of  Thonlouse. 
He  was  scholar  to  Cnjas.  His  work  entitled  Semestrium  Libri  Tres  has  been 
several  times  printed  at  Paris,  Lyons,  and  Geneva. 

-f'  He  was  a native  of  Antwerp,  of  Spanish  extraction.  His  Treatise  2>e  Jure 
et  Officiis  Bellicis  was  printed  at  that  city  in  1597. 

} Professor  at  Oxford  about  1600.  His  book  is  De  Jure  BellL 
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dam  genera  quo  ipsi  yisum  est  mode  delineayit ; multos  yero 
et  nobilium  et  frequentium  controyersiarum  locos  ne  attigit 
quidem. 

39  Nos  ne  quid  tale  indictum  abiret^  operam  dedimus,  Vl 
indicatis  etiam  dijudicationum  fontibus,  unde  facile  esset  etiam 
si  quid  omissum  a nobis  esset  definire.  Superest  ut  quibus 
ego  auxiliis  et  qua  cura  hanc  rem  aggressus  sim  breyiter  ex- 
ponam. Primum  mihi  cura  haec  fuit,  ut  eorum  qum  ad  jus^^j^^»- 
naturse  pertinent  probationes  referrem  ad  notiones  quasdam 
tam  certas,  ut  eas  nemo  negare  possit,  nisi  sibi  yim  inferat®. 
Prindpia  enim  ejus  juris,  si  modo  animum  recte  adyertas,  per 
se  patent  atque  eyidentia  sunt,  ferme  ad  modum  eorum  qum 
sensibus  externis  percipimus;  qui  et  ipsi  bene  conformatis 
sentiendi  instrumentis,  et  si  cetera  necessaria  adsint,  non  fal- 
lunt. Ideo  in  Phoenissis  Euripides  sic  loquentem  facit  Poly-  vm.  497,  et 
nicen,  cujus  aperte  justam  yult  fuisse  causam : 

Gentilis : et  ipse  tacite  Tidetur  ei  oppo*  Pnefatione  nostra  ad  Pofehdobfiuic 
nere  fllnd,  qno  usum  se  profitetur,  § 59.  Dt  Jure  Nai,  et  Gent,  § 1,  et  seqq. 

J.  B.  J,  B. 

* De  illa  eTidentia  fuse  egimus  in 


causes  for  which  a war  is  denominated  just  or  unjust,  Ayala  has  not 
BO  much  as  touched  upon : Gentilis  has  indeed  described,  after  his 
manner,  some  of  the  general  heads ; but  many  prominent  and  frequent 
cases  of  controversy  he  has  not  even  touched  upon. 

39  We  have  been  careful  that  nothing  of  this  kind  be  passed 
over  in  silence ; having  also  indicated  the  sources  from  which  we  de- 
rive our  judgments,  so  that  it  may  be  easy  to  determine  any  ques- 
tion that  may  happen  to  be  omitted  by  us.  It  remains  now  that  I 
briefly  explain  with  what  aids,  and  with  what  care,  I undertook  this 
work. 

In  the  flrst  place,  it  was  my  object  to  refer  the  truth  of  the  things 
which  belong  to  Natural  Law  to  some  notions,  so  certain,  that  no 
one  can  deny  them,  without  doing  violence  to  his  own  nature.  For 
the  principles  of  such  Natural  Law,  if  you  attend  to  them  rightly, 
are  of  themselves  patent  and  evident,  almost  in  the  same  way  as 
things  which  are  perceived  by  the  external  senses;  which  do  not 
deceive  us,  if  the  organs  are  rightly  disposed,  and  if  other  things 
necessary  are  not  wanting.  Therefore  Euripid^  in  his  Phoeniasm 
makes  Polynices,  whose  cause  he  would  have  to  be  represented  ma- 
nifestly just,  express  himself  thus : 

I speak  not  things  hard  to  be  understood, 

But  such  as,  founded  on  the  rules  of  good 
And  just,  are  known  alike  to  learn’d  and  rude. 

[qrot.  I.] 
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Hao  sum  profatus,  mater,  baud  ambagibus 
Implicita,  sed  qua  regulis  aqui  et  boni 
Suffulta  ° rudibus  pariter  et  doctis  patent. 

Statim  addit  chori  (constat  is  autem  ex  feminis  iisque  bar- 
baris,) judicium,  dicta  approbantis. 

40  Usus  sum  etiam  ad  juris  hujus  probationem  ^testi- 
moniis philosophorum,  hbtoricorum,  poetarum,  postremo  et  ora- 
torum : non  quod  iUis  indiscrete  credendum  sit ; solent  enim 
secta,  argumento,  causa  servire : sed  quod  ubi  multi  diversis 
temporibus  ac  locis  idem  pro  certo  affirmant,  id  ad  causam 
universalem  referri  debeat:  qua  in  nostris  quastionibus  alia 
esse  non  potest,  quam  aut  recta  illatio  ex  natura  principiis 
procedens,  aut  communis  aliquis  consensus.  Illa  jus  natura 
indicat,  hic  jus  gentium:  quorum  discrimen  non  quidem  ex 
ipsis  testimoniis,  (passim  enim  scriptores  voces  juris  natura 
et  gentium  pernuscent)  sed  ex  materia  qualitate  intelligendum 
est.  Quod  enim  ex  certis  principiis  certa  argumentatione 


c BudiJms  pariUr  et  doctu  patent] 
Idem  Euripides  Andromacham  Her- 
mionae dicenti,  (vers.  242) : 

Ov  PapPdpoiv  v6nounv  oucovficv  iniXii'. 
Non  barbararum  m<ne  in  urbo  hac  riritur. 
respondentem  facit ; 


K^xtZ  rAy*  aiexpi  cdi»ea8*  oloxiinfv  «xti. 
Qu«  turpia  Ulis,  hic  quoque  haud  culpa  va- 
cant. 

[In  hanc  sententiam  dixit  Cassiodo- 
RUS : Laboriosum  quidem,  sed  non  est 
impossibile,  justitiam  suadere  mortalU 


And  be  immediately  adds  tbe  judgment  of  tbe  cborus,  (wbicb  consist-» 
ed  of  women,  and  these  too  barbarians,)  approving  wbat  be  said. 

40  In  order  td  give  proofs  on  questions  respecting  this  Natural 
Law,  I have  made  use  of  tbe  testimonies  of  pbilosopbers,  bistorians, 
poets,  and  finally  orators.  Not  that  I regard  these  as  judges  from 
whose  decision  there  is  no  appeal : for  they  are  warped  by  their  party» 
their  argument,  their  cause : but  I quote  them  as  witnesses  whose 
conspiring  testimony,  proceeding  from  innumerable  different  times  and 
places,  must  be  referred  to  some  universal  cause ; which,  in  tbe  ques- 
tions with  which  we  are  here  concerned,  can  be  no  other  than  a right 
deduction  proceeding  from  the  principles  of  reason,  or  some  common 
consent.  The  former  cause  of  agreement  points  to  the  Law  of  Nature ; 
the  latter,  to  the  Law  of  Nations : though  the  difference  of  these  two 
is  not  to  be  collected  from  the  testimonies  themselves,  (for  writers 
everywhere  confound  the  Law  of  Nature  and  the  Law  of  Nations,) 
but  from  the  quality  of  the  matter.  For  what  cannot  be  deduced 
from  certain  principles  by  solid  reasoning,  and  yet  is  seen  and  ob- 
served everywhere,  must  have  its  origin  from  the  will  and  consent 
of  all. 

41  I have,  therefore,  taken  pains  to  distinguish  Natural  Law  from 
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deduci  non  potest,  et  tamen  ubique  obseryatum  apparet,  sequi- 
tur ut  ex  yoluntate  libera  ortum  habeat. 

41  Itaque  hmc  duo  non  minus  inter  se,  quam  a jure  civili  cmu. 
discernere  semper  unice  laboravi : imo  et  in  gentium  jure  dis- 
crevi id  quod  vere  et  ex  omni  parte  jus  est,  et  id  quod  dun- 
taxat  effectum  quendam  externum  ad  instar  illius  primitivi 

juris  parit:  nempe  ne  vi  resistere  liceat,  aut  etiam  ut  ubique  spedae^^ 
vi  publica,  utilitatis  alicujus  causa,  vel  ut  incommoda  gravia  ^ 
vitentur,  defendi  debeat : qum  observatio  quam  sit  necessaria 
ad  res  multas,  in  ipso  operis  contextu  apparebit.  Non  minus 
sollicite  superavimus  ea,  qum  juris  sunt  stricte  ac  proprie  dicti, 
unde  restitutionis  obligatio  oritur,  et  ea  quse  juris  esse  dicuntur, 
quia  aliter  agere,  cum  alio  aliquo  recte  rationis  dictato  pug- 
nat : de  qua  juris  diversitate  aliquid  jam  et  supra  diximus. 

42  Inter  philosophos  merito  principem  obtinet  locum 
Aristoteles,  sive  tractandi  ordinem,  sive  distinguendi  acumen, 
sive  rationum  pondera  consideres.  Utinam  tantum  principa- 


bus : quam  Ua  eundorum  sentibus  he* 
nqfieium  Divimiittit  adtribuU,  ut  et  qui 
nesciunt  jura,  rationem  tamen  veritaHs 
adgnoseant,  Neeesse  est  enim,  ut  quod 
a natura  conceditur,  submonente  iterum 
eademy  suaviter  easdiatur,  Varr.  yii. 


26. 

^ Testimoniis  phHosophonm]  Quid- 
ni, oum  Alexander  Seyerus  Ciceronis 
de  republica  et  officiis  libros  perpetuo 
lectitarit?  [Lamprid.  in  ejus  Vlt.  c.  30.] 


the  Law  of  Nations,  as  well  as  both  from  the  Civil  Law.  I have  even 
distinguished,  in  the  Law  of  Nations,  that  which  is  truly  and  univer- 
sally lawful,  true  Rights;  and  ^t«asi-Rights,  which  only  produce  some 
external  effect  similar  to  that  of  the  true  Rights : for  instance,  this 
effect ; that  they  may  not  be  resisted  by  force,  or  may  even  be  defended 
by  force,  in  order  to  avoid  grave  inconvenience.  [Such  ^^uosi-Rights 
are  those  of  a Master  over  his  slave,  where  slavery  is  established  by 
Law.  W.]  How  necessary  this  observation  is  in  many  instances,  will 
appear  in  the  course  of  ^e  work.  No  less  careful  have  I been  to 
separate  those  things  which  belong  to  Jus,  or  Bight,  properly  and 
strictly  so  called,  (out  of  which  arises  the  obligation  of  restitution,) 
and  those  which  are  more  laxly  described  by  right,  adjectively; 
because  to  act  otherwise  is  at  variance  with  some  dictate  of  right 
reason ; concerning  whidi  diversity  of  Jus  or  Right  we  have  already 
said  something  above. 

42  Among  the  philosophers,  the  first  place  is  deservedly  assigned 
to  Aristotle ; whether  we  regard  the  order  of  his  treatment  of  these 
subjects,  or  the  acuteness  of  his  distinctions,  or  the  weight  of  his 
reasons.  Only  it  were  to  be  wished  that  his  authority  had  not,  some 
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tus  ille  ab  aliquot  hinc  saeculis  non  in  tyrannidem  abiissei,  ita 
ut  yeritas,  cui  Aristoteles  fidelem  navavit  operam,  nulla  jam 
re  magis  opprimatur  quam  Aristotelis  nomine.  Ego  et  hic  et 
alibi  veterum  Christianorum  sequor  libertatem,  qui  in  nullius 
philosophorum  sectam  juraverant,  non  quod  eis  assentirentur 
qui  nihil  percipi  posse  dicebant,  quo  nihil  est  stultius;  sed 
quod  nullam  esse  sectam  putarent,  quse  omne  verum  vidisset, 
et  nullam  quse  non  aliquid  ex  vero.  Itaque  * veritatem  spar  « 
sam  per  singulos,  per  sectasque  diffusam,  in  corpus  colligere, 
id  vero  existimabant  nihil  esse  aliud  quam  vere  Christianam 
tradere  disciplinam. 

43  Inter  cetera,  ut  hoc  obiter  a nostro  instituto  non  ali* 
enum  dicam,  non  sine  causa  videntur  mihi  ab  Aristotele  dis* 
cedere  et  ^Platonici  nonnulli  ^et  Christiani  veteres,  in  eo  quod 


« Veritatem  epaream  per  singulae] 
Verba  sunt  Lactantii  InstUuHonum  til 
cap.  7.  Jnstinns  Apologetico  priofe: 
[Cap.  13.  pag.  200.  Sdit  Otio,  ubi 
secunda  ista  Apologia  habetur.] 

5ri  dKKorptd  Tct  HXdTwsoe  dt- 

idypara  tov  Xpiorrov,  dW*  Bri  o^K 
ioTi  wdimj  (fpoia,  eitnrep  oii^  rd  tws 
dW(oe  Xtcoikus  t«  jcai  woitiTtKws  Kal 
avyypa<f>e<0if.  ^Karrrot  ydp  *ri9  dird 
pipove  TOV  ovtppaTiKOv  [Oeiov]  \dyov 
t6  avyyevie  6p<ov  «caXwv  l<p64y^aTo* 
Jfon  quod  plane  aliena  Platonis 
dogmata  a ChrisH  dogmatibus,  sed  quod 
nec  plane  conveniant,  ut  nec  aliorum 


dogmata,  puta  Stoicorum,  poetarum,  et 
historia  scriptorum.  Eorum  enim 
que  db  insita  ratione  [cftetna]  id,  quod 
ei  consentaneum  est,  ex  parte  videns  eo- 
tenus  recte  dixit  Tertulliano,  Seneca 
sape  noster,  (Lib.  de  Anima,  cap.  20.) 
le^  ut  idem  noe  monet,  [adversus  Ju* 
desos,  cap.  9.]  nulli  hominum  unWeni- 
tas  spiritualium  documentorum  compe- 
tebat, nisi  in  Christum.  Augustinna 
epistola  ooiit  Mores  Wi,  quot  Cicero 
pkUosophique  alii  commendant,  tn  ocds» 
siis  toto  orbe  crescentibus  docentur  atque 
discuntur.  Vide  si  Tscat  hac  super  re 
eundem  Augustinum  de  Platonids, 


ages  ago,  been  converted  into  a tyranny  by  others ; so  that  Truth,  in 
the  pursuit  of  which  Aristotle  faithfully  spent  his  life,  suffers  no  op- 
pression BO  great  as  that  which  is  inflicted  in  Aristotle’s  name.  I,  both 
here  and  in  other  places,  follow  the  liberty  of  the  old  Christians,  who 
did  not  pin  their  faith  to  any  sect  of  philosophers;  not  that  they 
agreed  with  those  who  say  that  nothing  can  be  known ; t^an  which 
nothing  is  more  foolish ; but  that  they  thought  that  there  was  no  sect 
which  had  seen  the  whole  of  the  truth,  and  none  which  had  not 
seen  some  part  of  the  truth.  They  therefore  aimed  at  collecting  the 
truth  which  was  diffused  among  indiridual  philosophers,  and  among 
sects,  into  one  body:  and  they  thought  that  this  result  could  be 
nothing  else  but  the  true  Christian  doctrine. 

43  Among  other  points,  to  mention  this  in  passing,  as  not  foreign 
to  our  purpose,  it  appears  to  me  that  both  some  of  the  Platonists  and 
the  ancient  Christians  had  good  reason  to  depart  from  Aristotle^a  doc* 
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Ule  nataram  ipsam  Tiriutis  in  mediocritate  affectaum  actionam- 
qae  posuerit:  quod  semel  positum  eo  ipsum  abduxit,  ut  et 
Tirtates  diversas,  puta  liberalitatem  et  parsimoniam,  in  unam 
compingeret ; et  veritati  daret  opposita  minime  ex  aequo  re-* 
spondentia,  jactantiam  et  dissimulationem ; et  quibusdam  rebus 
vitii  nomen  imponeret,  quae  aut  non  existunt,  aut  vitia  per  se 
non  sunt,  ut  contemtum  voluptatis  et  honoram,  et  irae  adversus 
homines  vacuitatem. 

44  Non  recte  autem  universaliter  positum  hoc  fundamen- 

m • m • • ..  omntt  vtinn 

tum  vel  ex  justitia  apparet,  cm  oppositum  numum  et  parum, 
cum  in  affectibus  et  sequentibus  eos  actionibus  invenire  non 
posset,  in  rebus  ipsis  circa  quas  justitia  versatur  utrumque 
quaesivit : quod  ipsum  primum  est  desilire  de  genere  in  genus 
idterum^  quod  in  aliis  merito  culpat : demde  minus  suo  acci- 


quot  pandi  mutaiit  ait  Christianot  etae 
tpitiola  LTi.  (cxTiii.  tecundum  diri- 
donem  Edit.  nor.  BenedictiD.)  et  de 
Tera  religione  capite  iii.  et  ooofesdonnm 
Hbro  vii.  e.  9.  et  libro  7111.  cap.  3.  [Po- 
test etiam  bae  de  re  yideri  Clemens 
Alexani>biiiij8,  pnesertim  Strom.  Lib. 

I.  c.  7.  ibique  reoenUaaimum  Editorem, 

J.  Pottemm,  Episcopum  Ozoniensem, 
pag.  338r  Adde  Olearii  Dusert.  De 
PkUoeaphia  JSeUetiea,  subjectam  Ver- 
aioni  Stanleiani  Operis  de  Bietoria 
PkUoeoph.  4.  pag.  1216.  Ceterum 
de  Seneca  etiam  apud  Hiebontmum 
reperio:  Scripseront  Aristoteles,  et 


Plutaborub,  et  noster  Seneca,  de 
Matrinumio  libros,  etc.  Ubi  tamen 
Erasmus  : nostrum  vocat,  quia  Latinus. 
Quod  Teririmilins  est.  J.  R.] 

* Plutarohus  diserte  adfirmat,  ovk 
d'lratrav  cfpsTijir  fisoorrjTi  ylusoOait 
Lib.  De  l^rtute  Morali,  pag.  444  c. 
Quod  quomodo  intelligat  et  probet, 
Tidere  poteris  ibi,  et  seqq.  pag.  J.  B. 

f Et  Christiani  veteres]  Late  hoo 
persequitur  Lactantius  libro  vi.  institu- 
tionum, capitibus  XT.  zvi.  xtU.  Cassio- 
doms : lum  stffeetibus  moveri,  sed  seem* 
dum  eos  moveri  utile  vel  noxium. 


trine,  in  which  he  placed  the  very  nature  of  Virtue  in  a medium  of  the 
affections  and  actions : which  having  once  laid  down,  carried  him  so 
far,  that  he  compounded  Liberality  and  Frugality,  two  very  different 
virtues,  into  one  virtue ; and  assigned  to  Truth,  two  opposites  whidi 
are  by  no  means  co-ordinate,  Boasting  and  Dissimulation;  and 
fasten^  upon  some  things  the  name  of  vices,  which  either  do  not 
exist,  or  are  not,  of  themselves,  vices ; as  the  contempt  of  pleasure, 
and  of  honour,  and  a lack  of  irascibility  towards  men. 

44  That  this  foundation  of  virtue,  [that  it  is  the  medium  between 
two  extremes,]  is  not  a right  one,  appears  from  the  example  of  Justice 
itself;  for  the  too  much  and  too  little  which  are  opposed  to  this,  since 
he  cannot  find  in  the  affections  and  the  consequent  actions,  he  seeks 
them  in  the  things  with  which  justice  deals ; which  proceeding  is,  in 
the  first  place,  a transition  to  another  genus ; a fault  which  he  justly 
blames  in  others.  And  in  the  next  place,  to  take  less  than  is  one’s 
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pere,  potest  quidem  adrentitium  habere  yitiam,  ex  eo  quod 
quia  pro  rerum  circumstantiis  sibi  ac  suis  debeat;  at  certe 
cum  justida  pugnare  non  potest,  qum  tota  in  alieni  abstinentia 
posita  est.  Cui  hallucinationi  similis  illa  est,  quod  adulterium 
ex  libidine,  caedem  ex  ira  proprie  ad  injustitiam  pertinere  non 
Tult ; cum  tamen  injustitia  non  aliam  naturam  habeat,  quam 
alieni  usurpationem ; nec  referat,  ex  avaritia  illa,  an  ex  libU 
dine,  an  ex  ira,  an  ex  imprudente  misericordia  proveniat,  an 
ex  cupiditate  excellendi,  unde  maximm  injurias  nasci  solent. 
Nam  qualiacunque  incitamenta  contemnere  hao  tantum  de 
causa,  ne  societas  humana  violetur,  hoc  vero  justitias  pro* 
prium  est. 

45  Ut  redeam  unde  veneram,  verum  quidem  est  virtn* 
tibuB  nonnullis  accidere,  ut  affectus  moderentur,  sed  hoc  non 
ideo  quod  id  sit  virtuU  omni  proprium  atque  perpetuum ; sed 
quia  recta  ratio,  quam  virtus  ubique  sequitur,  ^in  quibusdam 
modum  sequendum  dictat,  in  quibusdam  ad  summa  incitat. 


r /fi  ^ibusdam  modum  itquendum 
dieUd,  in  quUnudam  ad  summa  ineiiai] 
Agathias  libro  y.  in  Oratione  Bdisarii : 
t£v  ydp  Kivntidxtav^  xd  fxk» 

Baa  ire<f>vKaai  xadapdv  dxpai* 

xb  alptxds  kuI  xadnuos,  xovxwo 


isxtXdSv  Kal  Htj  di/OsKxios,  oTv  Bb 
Ttoxi  jcal  X1J9  srp6s  xdsauxla  xpouiit 
Kal  iKvevaewv,  xovxoit  ov  Bid  •wdvxtsu 
XP^<rTCOV|  oXX'  iv  Boo»  Bxovai  x6  wp,- 
ipipov.  x6  pks  obs  q>povovv  dpiykt  dya~ 
B6v  ical  dsBOeyxov  asrapxss  eJsai 


own,  may  indeed  have  a vice  adventitiously  connected  with  it,  growing 
out  of  a consideration  of  what  a person,  under  the  circumstances, 
owes  to  himself  and  those  who  depend  on  him ; but  certainly  cannot 
be  repugnant  to  justice,  which  resides  entirely  in  abstaining  from  what 
is  another’s.  And  to  this  mistake  that  other  is  similar,  that  adultery 
as  the  fruit  of  lust,  and  homicide  arising  from  anger,  he  will  not  allow 
to  belong  properly  to  injustice ; though  injustice  is  nothing  else  in  its 
nature  than  the  usurpation  of  what  is  another's ; nor  does  it  make  any 
difference  whether  that  proceeds  from  avarice,  or  from  lust,  or  from 
anger,  or  from  thoughtless  compassion ; or  on  the  other  hand,  from 
the  desire  of  superiority,  in  which  the  greatest  examples  of  unjust 
aggressions  originate.  For  to  resist  ail  impulses  on  this  account  only, 
that  human  society  may  not  be  violated,  is  what  is  really  the  proper 
character  of  justice. 

45  To  return  to  the  point  from  which  I started,  it  is  true  that  it 
belongs  to  the  character  of  certain  virtues,  that  the  affections  are  kept 
in  moderation ; but  it  does  not  follow  that  this  is  the  proper  and  uni- 
versal character  of  all  virtue;  but  that  Right  Reason,  which  virtue 
everywhere  follows,  dictates  that  in  some  things  a medium  course  is 
to  be  followed,  in  others,  the  highest  degree  of  the  affection  is  to  be 
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Nam  Deum  nimium  colere  non  possumus:  superstitio  enim 
non  eo  peccat,  quod  Deum  nimium  colat,  sed  quod  perverse : 
neque  leterna  bona  nimium  possumus  appetere,  neque  mterna 
mala  nimium  formidare:  neque  peccata  nimium  odisse.  Vere  Lib.i?.9. 
igitur  a Gellio  dictum,  esse  quaedam  quorum  amplitudines 
nullis  finibus  cohibeantur,  et  quae  quanto  majora  auctioraque 
mnt,  etiam  tanto  laudatiora  sint.  Lactantius,  cum  multum  de 
affectibus  disseruisset.  Non  in  hia  moderandis^  inquit,  sapi- 
entuB  ratio  versatur^  sed  in  causis  eorum ; quoniam  eatrin- 
secus  commoventur:  nec  ipsis  potissimum  frenos  imponi 
oportuit^  quoniam  et  exigui  possunt  in  mobocimo  crimincy  et 
maximi  possunt  esse  sine  crimine.  Nobis  propositum  est 
Aristotelem  magni  facere,  sed  cum  ea  libertate  quam  ipse  sibi 
in  suos  magistros  veri  studio  indulsit 

46  Historiae  duplicem  babent  usum,  qui  nostri  sit  argu« 
menti:  nam  et  exempla  suppeditant  et  judicia.  Exempla  quo 
meliorum  sunt  temporum  ac  populorum,  eo  plus  habent  auc* 


V01T9  &v.  tb  6pyij^  t3  pkv  dpatrr»/- 
pu>y  evxXen'  'rd  di  inrippe^pov  ^evjc- 
t6v  Kal  dvvp,<t>opo».  Ex  animi  motibus 
illi  omnino  simplieiterque  arripiendi,  in 
quibus  id,  quod  officio  conoenii  digiqus 
dignum  est,  purum  reperitur  atque  sin-^ 
eerum.  At  quibus  accidit,  ut  et  in  tna» 


hau  vergant  atque  declinent,  his  non  om- 
nimode  utendum,  sed  quatenus  condu- 
eunt.  Prudentia  bonum  est  merum  et 
incorruptum,  quod  nemo  negaverit.  In 
ira  id,  quod  actuosum,  laudabile : quod 
modum  excedit,  vUandum,  ut  damnum 
adferens.  (Gap.  7.) 


aimed  at.  Thus  for  instance,  we  cannot  love  God  too  much ; for 
superstition  does  not  err  in  this,  that  it  loves  God  too  much ; but  that 
its  love  acts  perversely.  We  cannot  desire  eternal  happiness  too 
much,  nor  fear  eternal  misery  too  much,  nor  hate  sin  too  much.  It 
Is  therefore  truly  said  by  Gellius,  that  there  are  some  things  of  which 
the  range  is  not  to  be  bounded  by  any  limits ; such  that  the  larger  and 
fuller  they  are,  the  more  praiseworthy  are  they.  So  Lactantius,  after 
discoursing  much  concerning  the  affections,  says.  The  procedure  of  uas- 
dom  is  not  shewn  in  moderating  them,  hut  their  causes ; since  they  arise 
from  external  incitements : nor  are  we  to  make  it  our  business  to  restrain 
such  affections,  since  they  may  he  feeble  in  the  greatest  crimes,  and  vehe- 
ment without  any  crime.  It  is  our  purpose  to  place  Aristotle  very  high, 
but  with  the  same  liberty  which  he  allowed  himself,  with  reference  to 
his  own  master,  actuated  by  his  love  of  truth. 

46  Passages  of  history  are  of  twofold  use  to  us;  they  supply 
both  examples  of  our  arguments,  and  judgment  upon  them  with 
regard  to  examples ; in  proportion  as  they  belong  to  better  times  and 
better  nations,  they  have  the  more  authority;  and  therefore  we  have 
preferred  those  taken  from  the  Greeks  and  the  Romans.  Nor  are 
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toritatis:  ideo  Grasca  et  Romana  vetera  ceteris  praetulimus. 
Nec  spernenda  judicia,  praesertim  consentientia : jus  enim  na- 
turae, ut  diximus,  aliquo  modo  inde  probatur ; jus  vero  gen- 
tium non  est  ut  aliter  probetur. 

Poeta.  47  Poetarum  et  oratorum  sententiae  non  tantum  habent 

Oratorii. 

pondus : et  nos  saepe  iis  uUmur  non  tam  ut  inde  adstruamus 
fidem,  quam  ut  his  quae  dicere  voluimus  ab  ipsorum  dictis  ali- 
quid ornamenti  accedat. 

48  Librorum,  quos  a Deo  afflati  homines  aut  scripserunt, 
aut  probarunt,  auctoritate  saepe  utor,  cum  discrimine  antiquae 
et  novae  legis.  Antiquam  legem  sunt  qui  urgent  pro  ipso  jure 
naturae:  haud  dubie  mendose;  multa  enim  ejus  veniunt  ex 
Dei  voluntate  libera,  quae  tamen  cum  vero  jure  naturae  nun- 
quam pugnat:  et  eatenus  argumentum  inde  recte  ducitur, 
dummodo  distinguamus  accurate  jus  Dei,  quod  Deus  per  ho- 
mines interdum  exsequitur,  et  jus  hominum  inter  se.  Vita- 
vimus ergo,  quantum  potuimus,  et  hunc  errorem,  et  alterum 
ei  contrarium,  qui  post  novi  federis  tempora  nullum  antiqui 
federis  usum  esse  putat.  Nos  contra  censemus,  tum  ob  id 


the  judgments  delivered  in  such  histories  to  be  despised,  especially 
when  many  of  them  agree : for  Natural  Law,  as  we  have  said,  is  in 
a certain  measure,  to  be  proved  by  such  consent;  and  as  to  the 
Law  of  Nations,  there  is  no  other  way  of  proving  it. 

47  The  opinions  of  poets  and  orators  have  not  so  much  weight  \ 
and  these  we  often  use,  not  so  much  in  order  to  claim  assent  to  what 
they  say,  as  that  we  may  give  to  what  we  say  something  of  ornament 
from  their  modes  of  expression. 

48  The  books  written  by  men  inspired  by  God,  or  approved  by 
them,  I often  use  as  authority,  with  a distinction  between  the  Old 
and  the  New  Law.  There  are  writers  who  allege  the  Old  Law  aa 
a proof  of  the  Law  of  Nature ; but  undoubtedly,  without  sufficient 
reason;  for  many  parts  of  that  Law  proceed  from  the  free  will  of 
God;  which,  however,  is  never  at  variance  with  the  true  Law  of 
Nature:  and  so  far,  an  argument  may  rightly  be  drawn  from  it; 
provided  we  distinguish  accurately  the  Command  and  Will  of  God, 
which  God  sometimes  executes  by  means  of  men,  and  the  Rights  of 
men  towards  one  another.  We  have  therefore  shunned,  as  far  as  we 
could,  both  that  error,  and  the  error  contrary  to  that,  of  those  who 
think  that,  after  the  promulgation  of  the  New  Covenant,  there  is  ne 
longer  any  use  for  the  old  one.  We  hold  the  contrary ; both  for  the 
reasons  which  we  have  now  alleged ; and  because  the  nature  of  the 
New  Covenant  is  such,  that  with  relation  to  the  precepts  which  are 
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quod  jam  diximus,  tum  quia  novi  foderis  ea  est  natura,  ut  qu» 
ad  virtutes  morum  pertinentia  praecipiuntur  in  veteri  federe, 
eadem  et  ipsum  aut  majora  praecipiat:  et  hunc  in  modum 
usos  testimoniis  antiqui  federis  videmus  antiquos  Christianorum 
scriptores. 

49  Ad  percipiendam  autem  librorum  ad  antiquum  fedus 
pertinentium  sententiam,  non  parum  conferre  nobis  possunt 
^Hebraei  scriptores,  ii  maxime  qui  et  sermones,  et  mores  pa- 
trios habuerunt  percognita. 

50  Novo  f^ere  in  hoc  utor,  ut  doceam,  quod  non  ali- 
unde  disci  potest,  quid  Christianis  liceat : quod  ipsum  tamen, 
contra  quam  plerique  fadunt,  a jure  naturae  distinxi:  pro 
certo  habens  in  illa  sanctissima  lege  majorem  nobis  sanctimo- 
niam praecipi,  quam  solum  per  se  jus  naturae  exigat.  Neque 
tamen  omiri  notare,  lu  qua  sunt  quae  nobis  commendantur  ma- 
gis quam  praedpiuntur^  ut  a praeceptis  declinare  sciamus 
nefas  et  poenae  obnoxium,  ad  summa  quaeque  contendere  gene-  . 
rosi  esse  consilii,  et  sua  non  carituri  mercede. 

51  Synodici  canones  qui  recti  sunt,  collectiones  sunt  ex  Mgiyrim 

^ BIArtti  scr^pioret]  Ita  sensit  Cas-  ^ Vide,  qo»  moneUmns  infta,  ad 

sianns  InstUtOione  Diffinanm  Scriptu^  Lib.  x.  c.  2.  § 9.  nnm.  4.  J,  B. 


given  in  the  Old  Testament  pertaining  to  the  moral  virtues,  the  New 
Testament  commands  the  same,  or  greater  virtues  of  the  same  kind ; 
and  we  see  that  the  ancient  Christian  writers  have  used  the  testimony 
of  the  Old  Covenant  in  this  manner. 

49  But  in  order  to  see  what  is  the  knowledge  which  the  books  of 
the  Old  Testament  contun,  the  Hebrew  writers  may  help  us  no  little; 
and  especially  those  who  were  best  acquainted  with  the  discourses 
and  manners  of  their  countrymen. 

60  I use  the  New  Testament  for  this  purpose ; that  I may  shew, 
what  cannot  be  shewn  in  any  other  way,  what  is  lawful  for  Chris- 
tians ; which  however,  contrary  to  what  most  writers  have  done,  I 
have  distinguished  from  the  Law  of  Nature:  holding  it  for  certain 
that  in  that  more  holy  Law,  a greater  holiness  is  enjoined  upon  us 
than  the  Law  of  Nature  of  itself  requires.  Nor  have  I omitted  to 
note^  where  there  are  matters  which  are  rather  recommended  to  us 
than  commanded ; that  we  may  understand  that  to  deriate  from  the 
commands  is  wicked,  and  makes  us  liable  to  punishment:  to  aim  at 
the  highest  excellence,  is  the  work  of  a nobler  and  more  generous 
spirit,  which  will  not  want  its  reward. 

51  The  Synodical  Canons  which  are  authentic,  are  collectiontf^ 
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generalibus  legis  divine  pronuntiatis,  ad  ea,  que  occurrunt, 
aptate ; hi  quoque  aut  monstrant,  quod  divina  lex  prsBcipit, 
aut  ad  id,  quod  Deus  suadet,  hortantur.  Et  hoc  vere  eccle- 
sie  Christiane  est  officium,  ea  que  sibi  a Deo  tradita  sunt 
tradere  et  eo  quo  tradita  sunt  modo.  Sed  et  mores  apud 
4.  Christie  Christianos  illos  veteres,  et  qui  tanti  nominis  mensuram  im- 
plebant,  recepti,  aut  laudati,  merito  pro  canonibus  yalent^ 
Secunda  post  hos  auctoritas  est  eorum  qui  suis  quique  tem- 
& Patrum  ei  poribus  pictatis  et  doctrine  fama  inter  Christianos  floruerunt, 
noquo  gravis  cujusquam  erroris  notati  sunt:  nam  et  hi  que 
dicunt  magna  cum  asseveratione,  et  quasi  comperta,  momentum 
non  exiguum  habere  debent,  ad  interpretanda  que  obscura 
videntur  in  sacris  literis;  eoque  majus,  quo  et  plurium  ap« 
paret  consensus,  et  propius  acceditur  ad  prime  puritatis  tem-r 
pora,  cum  nec  dominatus  adhuc  nec  coitio  ulla  primitivam 
veritatem  adulterare  potuit. 

asdkotaftM  52  Qui  his  successerunt  Scholastici,  quantum  ingenio 

* Mnltiim  abesse,  vt  tantam  sab-  e^mos  in  Pnafatione  nostra  ad  Putbn. 
sidii,  quantum  putat  Auctor  noster,  ad  dobfium  De  Jure  Nat,  et  Oent.  § 9,  et 
hanc  disciplinam  excolendam,  inde  peti  10.  alterius  Editionis : et  forte  aliquan- 
queat,  paucis  ostendimus  in  Notis  Gal-  do  Opere  singulari,  qn»  ibi  diximus, 
lids.  De  Patribus  EcclesisB  ex  professo  nos  plenius  exposituros,  ao  Tiodicatu<. 


from  the  general  precepts  of  the  Divine  Law,  adapted  to  special 
occurrences.  And  these  either  shew  what  the  Divine  Law  commands, 
or  exhort  us  to  that  which  God  enjoins.  And  this  is  the  office  of  a 
truly  Christian  Church : to  deliver  to  Christians  the  precepts  which  God 
has  delivered  to  it,  and  in  the  manner  in  which  God  has  delivered  them. 

Also  the  customs  which  were  received  or  commanded  among  those 
ancient  Christians  who  were  truly  worthy  of  that  great  name,  may, 
with  reason,  have  the  force  of  Canons. 

Next  to  these,  is  the  authority  of  those  who,  each  in  his  own  time 
flourished  among  the  Christians,  with  the  reputation  of  piety  and 
learning,  and  who  were  never  charged  with  gross  error.  What  these 
assert  with  great  positiveness,  as  matters  of  which  they  are  convinced, 
must  be  allowed  to  have  no  small  weight  in  the  interpretation  of 
what  is  obscure  in  the  sacred  writings : and  this  the  more,  in  pro- 
portion as  we  have  the  assent  of  a greater  number,  and  as  they 
approach  nearer  to  the  times  of  original  purity,  when  neither  the 
domination  of  one,  nor  the  combination  of  several,  had  operated  to 
adulterate  primitive  truth. 

52  The  Schoolmen,  who  succeeded  them,  often  shew  no  ordi. 
nary  powers  of  intellect;  but  they  fell  upon  evil  times,  ignorant  of 
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valeant,  ssBpe  ostendunt:  sed  in  infelici  et  artiam  bonarum 
ignara  siecula  inciderunt:  quo  minus  mirum  si  inter  multa 
laudanda,  aliqua  et  condonanda  sunt  Tamen  ubi  in  re  mo- 
ram consentiunt,  vix  est,  ut  errent : quippe  perspicaces  admo- 
dum ad  ea  videnda,  qum  in  aliorum  dictis  reprehendi  possunt: 
in  quo  ipso  tamen  diversa  tuendi  stadio  laudabile  prmbent 
modestiae  exemplum,  rationibus  inter  se  certantes,  non,  qui 
mos  nuper  adeo  literas  inquinare  coepit,  convitiis,  turpi  foeta 
impotentis  animi. 

53  Juris  Romani  scientiam  profitentium  tria  sunt  genera. 
Primam  eorum  est,  quorum  opera  in  Pandecte,  Codicibus 
Theodosiano  et  Justinianeo,  et  in  Novellis  constitutionibus  ap- 
parent. Secundam  eos  habet ; qui  Imerio  successerunt,  Ac- 
curmum,  Bartolum,  et  tot  alia  nomina,  quos 'penes  diu  fori 
regnum  fuit.  Tertium  eos  complectitur,  qui  humaniores  literas  i.Muiqui. 
cum  legum  stadio  conjunxerunt.  Primis  multum  defero : nam 
et  rationes  saspe  optimas  suppeditant  ad  demonstrandum  id. 


m ab  insultibiu  Monadii  ctyiudain, 
qui  nuperrime  Yetemm  illomm  Docto- 
nuD  per  £u  et  nefiu  ee  iirepa<rjricrrri» 
profeuna  erat,  jam  tnm  significabamus, 
qnando  recensionem  hanc  Operis  Gro- 


tiani  primnm  edidimus.  [J.  B.  1720.] 
Nec  Tana  fnit  promissio : qnnm  exinde, 
anno  1728:  prodierit  Liber,  Gallice 
scriptus,  J)e  Doctrina  Morali  Patrum, 
nbi  fuse  rem  exsequnti  sumus.  J»  B, 


good  literature ; and  therefore  it*  is  the  less  wonderful,  if,  among 
many  things  which  merit  praise,  there  are  some  which  need  excuse. 
Tet  when  they  agree  in  points  of  morals,  they  are  not  likely  to  be 
wrong : since  they  are  very  clearsighted  in  disceming  what  may  be 
found  fhnlt  with  in  the  doctrines  of  others : while,  in  their  mode  of 
maintaining  opposite  sides  of  a question,  they  afiford  a laudable 
example  of  moderation;  contending  against  each  other  with  argu- 
ments ; and  not,  as  the  custom  has  been  of  late,  to  the  dishonour  of 
learnings  with  railing  and  abuse,  the  foul  ofispring  of  ill-regulated 

yninriil- 

63  Of  the  teachers  of  the  Roman  Law,  there  are  three  kinds; 
the  first,  those  whose  works  appear  in  the  Pandects,  the  Codex  of 
Theodosius,  and  that  of  Justinian,  and  the  laws  called  Novells.  The 
second  class  contains  those  who  succeeded  Imerius ; namely  Accur- 
sins,  Bartolus,  and  so  many  others,  who  have  long  borne  supreme 
sway  in  the  Courts  of  Law.  The  third  class  includes  those  who 
have  combined  the  study  of  elegant  literature  with  the  study  of  the 
law.  For  the  first  I have  great  deference;  for  they  often  supply 
the  best  reasons  to  prove  what  belongs  to  the  nature  of  Jus ; and  give 
their  testimony  both  to  Natural  Law  and  to  the  Law  of  Nations:  yet 
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qaod  juris  est  naturse : et  eidem  juri  neque  minus  gentium 
juri  testimonium  saepe  praebent,  sio  tamen  ut  ipsi  non  minus 
quam  alii  nomina  haec  saepe  misceant,  imo  et  jus  gentium 
saepe  vocent  id,  quod  quorundam  duntaxat  populorum  est, 
neo  tanquam  ex  condicto,  sed  quod  alii  aliorum  imitatione, 
aut  fortuito  receperunt.  Sed  et  quae  vere  juris  sunt  gen* 
tium,  saepe  tractant  promiscue  et  indiscrete  cum  his,  quae 
juris  sunt  Romani,  ut  ex  titulo  de  captivis  et  postliminio  ap- 
paret. Haec  ergo  ut  discernerentur,  laboravimus. 

54  Secunda  classis  juris  divini  et  historiae  veteris  incu- 
riosa, omnes  regum  populorumque  controversias  definire  vo- 
luit ex  legibus  Romanis,  assumtis  interdum  camonibus.  Sed 
his  quoque  temporum  suorum  infelicitas  impedimento  saepe 
fuit,  quo  minus  recte  leges  illas  intelligerent,  satis  sollertes 
adioqui  ad  indagandam  aequi  bonique  naturam:  quo  factum, 
ut  saepe  optimi  sint  condendi  juris  auctores,  etiam  tunc  cum 
conditi  juris  mali  sunt  interpretes.  Audiendi  vero  tum  max- 
ime, cum  tali  consuetudini,  quae  nostrorum  temporum  jus 
gentium  facit,  testimonium  perhibent. 

55  Tertii  ordinis  magistri,  qui  Romami  juris  finibus  se 


in  Bnch  a way  that  they,  no  less  than  others,  often  confound  these 
prorinces : indeed  they  often  call  that  Jus  (Pentium,  the  Law  of  Na- 
tions, which  is  only  the  law  of  certain  peoples ; and  that,  not  even 
by  consent,  but  what  one  nation  has  received  by  imitation  of  ano- 
ther, or  by  accident.  Also  what  truly  belongs  to  Jus  GerUium  they 
often  treat  promiscuously  and  indiscriminately  with  points  which 
belong  to  the  Roman  Law ; as  appears  in  the  titles  concerning  Cap- 
tives, and  Postliminium.  We  have  endeavoured  to  keep  these  sub^ 
jects  distinct. 

54  The  second  of  these  classes,  regardless  of  divine  law  and  of 
ancient  history,  attempted  to  define  all  the  controversies  of  kings 
and  peoples  on  the  grounds  of  the  Roman  Law,  sometimes  taking 
into  account  the  Canons.  But  these  writers,  too,  were  prevented,  by 
the  unhappiness  of  their  times,  from  understanding  those  laws 
rightly ; being,  in  other  respects,  sufficiently  intelligent  in  investigating 
the  nature  of  right  and  equity : whence  it  comes  to  pass,  that  they, 
while  they  are  good  authorities  for  making  new  laws,  are  bad  inter- 
preters of  laws  already  made.  They  are  to  be  listened  to  with  most 
attention,  when  they  give  their  testimony  to  such  customs  as  make  the 
Law  of  Nations  in  our  time. 

55  The  masters  of  the  third  class,  who  include  themselves  within 
the  limits  of  the  Roman  Law,  and  either  never,  or  in  a very  slight 
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incladimt^  et  in  jas  illud  commune  aut  nunquam,  aut  non  nisi 
leviter  exspatiantur,  vix  ullum  habent  usum  qui  nostri  sit 
argumenti.  Scholasticam  subtilitatem  cum  legum  et  canonum 
cognitione  conjunxerunt,  ita  ut  a controversiis  etiam  popu- 
lorum ac  regum  non  abstinerent  Hispani  duo  Covarruvias  et  Hypani. 
Yasquins:  hic  magna  libertate,  modestius  alter,  nec  sine  ex- 
acto quodam  judicio.  Historias  magis  eidem  legum  studio 
inserere  aggressi  sunt  Galli : quos  inter  magnum  obtinent  o<aL 
nomen  Bodinns  et  Hotomanus,  ille  perpetuo  opere,  hic 
sparsis  quaestionibus,  quorum  et  pronuntiata  et  rationes  saepe 
nobis  inquirendi  veri  suppeditabunt  materiam. 

66  In  toto  opere  tria  maxime  mihi  proposui:  ut 
niendi  rationes  redderem  quam  maxime  evidentes,  et  ut  quae 
erant  tractanda,  ordine  certo  disponerem,  et  ut  quae  eadem 
inter  se  videri  poterant  nec  erant,  perspicue  distinguerem. 

57  Temperavi  me  ab  his,  quae  alterius  sunt  tractationis, 
ut  quae  docent  quid  ex  usu  sit  facere : quia  ista  suam  habent 
artem  specialem  politicam,  quam  recte  ita  solam  tractat  Aris- 
toteles, ut  alieni  nihil  admisceat,  contra  quam  fecit  Bodinus, 
apud  quem  haec  ars  cum  juris  nostri  arte  confunditur.  Non- 


d^jee,  travel  inio  that  common  or  Natural  Law,  hare  scarcely  any 
use  in  reference  to  our  ailment.  They  join  the  subtilty  of  the 
schoolmen  with  a knowledge  of  the  laws  and  canons ; so  that  two  of 
them,  Spaniards,  Covarruvias  and  Vasquius,  did  not  abstain  from  the 
controversies  even  of  peoples  and  of  kings:  the  latter,  very  freely; 
the  former,  more  modestly,  and  not  without  shewing  some  exactness 
of  judgment.  The  French  have  introduced  the  practice  of  connecting 
history  more  with  the  study  of  the  law:  among  whom  Bodin  and 
Hotoman  have  a great  name : the  former,  in  the  general  scheme  of 
lus  work;  the  latter,  in  questions  scattered  through  the  progress 
of  his.  Both  the  opinions  and  the  arguments  of  these  writers  will 
often  require  our  consideration,  and  will  supply  us  with  materials 
for  truths. 

56  In  the  whole  course  of  my  work  I have  had  in  tiew  these 
things  especially:  to  make  my  definitions  and  reasons  as  clear  as  I 
could:  to  arrange  in  due  order  the  matters  I had  to  treat  of:  and  to 
distinguish  clearly  things  which  were  really  different,  though  they 
seemed  identical. 

57  I have  refhuned  from  discussing  points  which  belong  to 
fmother  subject;  as  the  Utility  of  this  or  that  course ; for  these  belong 
to  a special  Art,  namely,  the  Art  Political ; which  Aristotle  rightly 
treats  as  a separate  subject,  mixing  with  it  nothing  of  any  other  kind; 
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ff  emu  conci- 

turn. 


nullis  tamen  locis  ejos  quod  utile  est  fed  mentionem,  sed 
obiter,  et  ut  id  ipsum  a justi  questione  apertius  distin- 
guerem. 

68  Injuriam  mihi  faciet,  si  quis  me  ad  ullas  nostri  seculi 
controversias,  aut  natas,  aut  que  nasdture  previderi  pos- 
sunt, respexisse  arbitratur.  Vere  enim  profiteor,  sicut  ma- 
thematici figuras  a corporibus  semotas  considerant,  ita  me  in 
jure  tractando  ab  omni  singulari  facto  abduxisse  animum. 

59  Dicendi  genus  quod  attinet,  nolui  ad  rerum  tractan- 
darum multitudinem  adjungendo  verborum  copiam  fastidium 
parere  lectori,  cujus  utilitatibus  consulebam.  Itaque  secutus 
sum  quantum  potui  concisum  et  docenti  conveniens  loquendi 
genus:  ut  tanquam  in  uno  conspectu  habeant,  qui  negotia 
publica  tractant,  et  qum  incidere  solent  controversiarum 
genera,  et  prindpia  unde  dijudicari  possunt : quibus  cognitis 
facile  erit  ad  rem  subjectam  accommodare  orationem  et  quan- 
tum lubet  extendere. 


thus  differing  from  Bodinus,  in  whom  this  Art  is  confounded  with 
Ju8  in  our  sense.  In  some  cases,  however,  I have  made  mention  of 
the  Utility  of  acts ; but  collaterally  only,  and  in  order  to  distinguish 
that  question  the  more  plainly  from  the  question  of  Right. 

58  The  reader  will  do  me  injustice,  if  he  judges  me  to  have 
written  with  a regard  to  any  controversies  of  our  own  time ; either 
such  as  already  exist,  or  such  as  can  bo  foreseen  as  likely  to  arise. 
I profess,  in  all  sincerity,  that,  as  mathematicians  consider  their 
figures  as  abstracted  from  body,  so  did  I,  in  treating  of  Rights,  ab- 
stract my  mind  from  every  particular  fact 

59  As  to  the  style,  I was  unwilling,  by  adding  prolixity  of  lan- 
guage to  the  multitude  of  the  matters  treated  of,  to  weary  the  reader 
whom  I wished  to  benefit.  I therefore  have  followed  a concise  and 
didactic  mode  of  treatment : that  they  who  have  to  manage  public 
affairs,  may  see,  at  one  view,  the  kinds  of  controveraies  which  are 
wont  to  arise,  and  the  principles  by  which  they  are  to  be  decided ; 
this  being  known,  it  will  be  easy  to  accommodate  their  own  dis- 
courses to  the  subject,  and  to  expand  the  discussion  as  much  as 
they  please. 

60  I have  adduced  the  words  of  the  authors  themselves,  when 
they  were  such  as  either  carried  with  them  authority,  or  exhibited 
especial  elegance : and  this  I have  sometimes  done  in  Greek  authors ; 
but  mostly!  when  either  the  quotation  was  short,  or  one  of  which  I 
despafred  of  imitating  the  grace  in  a Latin  translation : such  a trans- 
lation I have  however  added  in  every  instance,  for  the  benefit  of  those 
who  find  the  Greek  difficult. 
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60  Scriptorum  yeterum  ipsa  yerba  adduxi  interdum,  ubi 
talia  erant,  ut  aut  cum  auctoritate,  aut  cum  yenustate  singu- 
lari dicta  yiderentur:  quod  et  in  grmcis  feci  nonnunquam, 
sed  maxime  ubi  aut  breyis  erat  sententia,  aut  cujus  gratiam 
sperare  non  audebam  latino  sermone  me  posse  assequi : quem 
tamen  ubique  adjunxi  in  eorum  commodum  qui  grmca  non 
didicerunt. 

61  Quam  yero  ego  in  aliorum  sententiis  ac  scriptis  diju- 
dicandis  mihi  sumsi  libertatem,  eandem  sibi  in  me  sumant, 
omnes  eos  oro  atque  obtestor,  quorum  in  manus  ista  yenient. 
Non  iUi  promtius  me  monebunt  errantem,  quam  ego  monentes 
sequar.  Et  jam  nunc  adeo,  si  quid  hic  pietati,  si  quid  bonis 
moribus,  si  quid  sacris  literis,  di  quid  ecclesiae  Christianae 
consensui,  si  quid  ulli  yeritati  dissentaneum  a me  dictum  est, 
id  nec  dictum  esto. 


61  I beg  all  readers  into  whose  hands  my  work  may  come,  to 
take  the  same  liberty  in  judging  of  my  opinions  and  expressions 
which  I hare  taken  with  regard  to  those  of  others.  They  cannot 
be  more  ready  to  admonish  me  when  1 am  in  error,  than  I shall  be 
to  attend  to  their  admonition. 

And  now,  if  I hare  said  anything  which  is  at  yariance  with  sound 
piety,  with  good  morals,  with  holy  scripture,  with  the  unity  of  the 
Christian  Church,  with  truth  in  any  form ; — let  that  be  as  unsaid. 
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CAPUT  I. 

QUID  BELLUM,  QUID  JUS. 


I.  Ordo  operis. 

n.  BeUi  definitio,  et  origo  no^ 

minis. 

in.  Jus  proattrUmtoaetionisde- 
scribitur,  et  diMitur  in  Rec- 
torium  et  jdSqwxtoriuin, 

IV.  Jus  pro  qwUitate  dividitur 
in facvdUxUm  et  aptitudmem. 

V.  FaeultiUis  swe  juris  stricte 
dieti  divisio  in  potestatem, 
dominium,  creditum. 

VL  FacuUatis  alia  divisio:  in 
vulgarem  et  eminentem. 

Vn.  ApHtudo  quidf 

Vni.  Be  justitia  eapletriceet  attru 
butriee : easque  proprie  non 
distingui  per  .proportionem 
Oeometricam  et  Arithmeti- 
cam : nee  quod  hoee  circa  res 
communes,  iUa  circa  res  sin- 
gulorum versetur. 

IX.  Jus  pro  regula  d^itur,  et 
dividitur  in  naturale  et  vo- 
luntarium. 


X.  Juris  naturalis  definitio,  di- 
visio, et  distinctio  ah  his  quoe 
non  proprie  sic  dicuntur. 

XI.  Instinctum  cum  aliis  ani- 
mantibus communem,  aut 
proprium  hominibus,  non  fa- 
cere aliam  juris  speciem. 

XII.  Quomodo  probetur  jus  na- 
turale. 

Xin.  Juris  voluntarii  divisio  in 
humanum  et  divinum. 

XJy.  Jus  humanum  dividitur  in 
civile,  eivUi  arctius,  et  civili 
latius,  quod  est  jus  Gentium: 
efiis  explicatio,  et  quomodo 
probetur. 

XV.  Jus  divinum  dividitur  in 
universale  et  unius  populi 
proprium. 

XVI.  Jure  Hdbroeorum  nunquam 
obligatos  fuisse  alienigenas. 

XVII.  QtMe  argumenta  Christiam 
petere  possint  ex  UgeHdbrcsa, 
et  quomodo. 


I.  ^ONTROVERSI-®  eorum  quos  nulla  juris  civiBs 
tenet  communio,  quales  sunt  et  qui  in  gentem  non- 
dum coierunt,  et  qui  inter  se  diversarum  sunt  gentium,  tum 


Chapter  I.  What  is  War;  What  are  Rightsf 

I.  [Questions  of  Bights  among  dtisens  of  the  same  State  are 
settled  by  the  instituted  Law  of  the  State ; and  therefore  do  not  belong 
to  our  subject,  which  is.  Rights  by  nature,  not  Rights  by  institution.] 
Between  persons  who  are  not  bound  by  a common  instituted 
Right,  as  those  who  hare  not  yet  formed  a State;  or  between  those 
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^privati,  turn  Beges  ipsi,  quique  par  Regibus  jus  obtinent,  sive 
illi  optimates  sunt,  sive  populi  liberi,  aut  ad  belli,  aut  ad  pacis 
tempora  pertinent.  Sed  quia  bellum  pacis  causa  suscipitur,  et 
nulla  est  controversia  unde  non  bellum  oriri  possit,  occasione 
bellici  juris,  qusecunque  tales  incidere  solent  controversim, 
recte  tractabuntur : ipsum  deinde  nos  bellum  ad  pacem,  ut 
finem  suum,  deducet. 

II.  1 De  Belli  ergo  jure  acturi,  videndum  habemus, 
quid  bellum  sit,  de  quo  quseiitur : quid  jtt£K  quod  qumritur. 
Cicero  dixit  Bellum  certationem  per  vim.  Sed  usus  obtinuit, 
ut  *non  actio,  sed  status  eo  nomine  indicetur,  ita  ut  sit  Bel- 
lum status  per  vim  certantium,  qua  tales  sunt:  quse  gene- 
ralitas  omnia  illa  bellorum  genera  comprehendit,  de  quibus 
agendum  deinceps  erit : neque  enim  privatum  hic  excludo,  ut 
quod  reipsa  prius  sit  publico,  et  haud  dubie  cum  publico  com- 
munem habeat  naturam,  qum  propterea  uno  eoque  proprio 
nomine  signanda  est. 


> Scilicet  ubi  in  loco,  qui  nullius 
est,  aliquid  negotii  inter  se  habent. 
Vide  infra,  n.  11.  § 5.  n.  8.  B. 

* Non  OicHo,  ted  HcUhs\  Philo,  ii. 

Legibus  Specialibus  [p.  790J : ia<nrep 
ydp  olfiai  iro\sfiiov9  oh  povov  toOv 
ifSrj  uavfiaxovuTas  y ve^^ofiaxovirrav 
vofiurreov,  dXkd  koI  to^«  eis  exd- 
TSpov  iraptoKcvaopevovif  xal  tus  eXe- 
irdXcis  i<purrdvrat  'roi9  Xtpeai  koI 
TCixeoi,  Kav  /ly  av/nrXeKMvrai,  xpt~ 


vope».  Hostes  non  soli  exisHnuxniur, 
qui  jam  navali  aut  terrestri  pnelio 
certant,  sed  pro  taKbus  habendi  et 
qui  tnaddnas  admovent  portubus  aut 
mcmibus,  etiamsi  nondum  pugnam  inci^ 
piunt.  ad  illud  prinuDjaSneidos, 

[V.546] 

nec  bello  msjor  et  armis. 

BeUum  et  consilium  habet : arma  ton- 
tom  to  actu  ipso  sunt.  Idem  ad  viii. 
[▼•  517]  BeUum  est  tenqnu  omne^ 


who  belong  to  different  States — whether  prirate  persons,  or  kings,  or 
those  whose  mutual  Rights  [and  Obligations]  resemble  those  of  kings, 
such  as  Rulers  of  peoples,  or  free  Peoples  themselves — questions  of 
Rights  pertain  either  to  time  of  war  or  time  of  peace.  But  war  is 
undertaken  for  the  sake  of  peace ; and,  on  the  other  hand,  there  is 
no  question  of  Rights  which  may  not  issue  in  war:  hence  we  shall 
begin  by  Rights  in  war,  or,  as  they  are  termed.  Rights  of  War : and  the 
consideration  of  War  will  lead  us  to  the  consideration  of  Peace,  the 
end  of  war. 

II.  1 We  hare  then  to  treat  of  War,  and  of  the  Eights  of  War. 
We  must  then  ask,  What  is  War?  What  are  Rights? 

Cicero  says  that  War  is  a contest  or  contention  carried  on  by  force. 
But  usage  applies  the  term,  not  to  an  action,  [a  contest,]  but  to  a 
state  or  condition:  and  thus  we  may  say.  War  is  the  state  of  persons 
contending  by  force,  as  such. 
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2 Neque  hujus  nominis  origo  repugnat;  est  enim  bel- 
lum ex  voce  vetwi  duellum,  ut  duonus  quod  fuerat  factum  est 
bonus,  et  duis  bis.  Duellum  autem  a duobus  dictum  simili 
sensu,  quo  pacem  unitatem  dicimus.  Sic  Grsem  ex  mulUtu- 
dinis  significatione  voKenos : veteribus  etiam  Xvq  a dissoltt- 
tione,  qwHuodo  et  corporis  dissolutio  Hiri. 

3 Neque  usus  ’vods  laxiorem  hane  notionem  repudiat. 
Quod  si  quando  belli  nomen  publico  tantum  tribuitur,  nihil  id 
nobis  obstat,  cum  certiswmwm  sit,  nomen  generis  smpe  spedei, 
prassertim  excellentiori,  peculiariter  adheerescere.  Justitiam 
in  definitione  non  indudo,  qwa  hoc  ipeum  in  hac  disputatione 
quaerimus,  dtne  aliquod  bellum  justum,  et  quod  bellum  justum 
dt.  Distingui  autem  debet  id,  quod  quaeritur,  ab  eo  de  quo 
quaeritur. 

III.  1 De  jure  belli  cura  inscribimus  hanc  tractatio- 
nem, primum  hoc  ipsum  intelligimus,  quod  dictum  jam  est, 
dtne  bellum  aliquod  justum,  et  deinde  quid  inb  ello  justum 


^uo  vd  pr€tpaTahar  aliquid  pugna 
eetfortinii,  vd  quo  pugna  geritur,  Prom 
Uum  autem  lUeitur  eonjlietus  ipee  bd* 
lorum, 

* Vid.  e.  g.  Herat.  Sai.  i.  8.  107; 
Terent  Eun.  Act  i.  8c.  1.  t.  16.  J.  B. 

* Ita  lud)ent  omnee  Edd.  et  nihil 

mutandum.  In  animo  habuit  etymolo- 
giam Tocie  Xii>irf|  a Platone  traditam, 
du6  riit  SiaXbveuv  roS  a-tt/iarov,  ri»  iv 
•rourif  irdOe*  rd  awpa.  In 


Cratgl,  p.  419.  Ad  hoc  exemplum,  rd 
Avi|,  quod  inter  alia,  per  Xi;artt  exponi- 
tur, Auctor  noeter,  yeteris  Philosophia 
pladtia  iunutritua,  secundum  quam 
Dolor  est  tobUio  eontmui^  dub  toD 
bbw  deduxit : diMtohdionem  partium 
eorporiM  ita  opponens  diisohttioni  seu 
dissidio  animorum^  quod  innuit  vox  Avn» 
nullibi,  quod  quidem  sciam,  alio  sensu 
usurpata.  J,  B, 


Hence  we  do  not  exclude  private*  wan,  which  preceded  public 
wars,  and  hare  the  same  origin  as  those. 

2 The  name,  {Bellum,)  comes  from  an  old  word  Duellum,  and 
implies  the  separation  of  two,  (duo ;)  as  peace  is  unify,  when  two  are 
made  one.  So  the  Greek  irdXcfior  from  woXvr,  many. 

3 The  common  use  of  the  word  War  allows  us  to  include  Private 
War,  though,  used  generally,  it  often  means  specifically  public  War. 

We  do  not  say  that  war  is  a state  of  just  contention,  because  pre- 
cisely the  point  to  be  examined  is.  Whether  there  be  just  war,  and 
What  war  is  just.  And  therefore  we  must  distinguish  the  subject.  War, 
from  the  question  which  we  examine  concerning  it. 

in,  1 By  entitling  our  Treatise,  O/*  the  Bights  of  War,  we 

* In  iooiludiDg  private,  and  exdudiug/Kf^  in  his  definition  of  war,  G.  seems  to 
have  in  view  the  definition  of  Albericus  Gentilis ; BeUum  set  contentio,  publica, 
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sit?  Nam  jus  hie  nihil  aliud  quam  quod  justum  est  signi- 
ficat, idque  negante  magis  sensu  quam  aiente,  ut  jus  sit  quod 
injustum  non  est.  Est  autem  injustum,  quod  naturs  socie- 
tatis ratione  utentium  repugnat.  Sic  alteri  detrahere  sui 
commodi  causa,  contra  naturam  esse  dicit  Cicero,  atque  ita 
probat,  quia  si  id  fiat,  societas  hominum  et  communitas  ever- 
tatur  necesse  sit.  Hominem  homini  insidiari  nefas  esse,  eyin- 
^iro.  II.  Florentinus,  quia  cognationem  quandam  inter  nos  consti- 
tuerit  natura.  Seneca : ut  omnia  inter  se  memhra  consen- 
tiunt, quia  singula  servari  totius  interest;  ita  homines 
singulis  parcent,  quia  ad  coetum  geniti  sumus.  ^ScUva  enim 
esse  societas  nisi  amore  et  custodia  partium  non  potest. 

2 Sicut  autem  societas  ^alia  est  sine  insBqualitate,  ut 
inter  fratres,  cives,  amicos,  foederatos:  alia  inaequalis,  Koff 
jjajj.  mc.  Aristoteli,  ut  inter  patrem  et  liberos,  dominum  et 

servum,  regem  et  subditos,  ^Deum  et  homines;  ita  justum 
aliud  est  ex  aequo  inter  se  viventium,  aliud  ejus  qui  regit  et 


I»  Salva  entm  use  soeieUu  nui  amare 
et  custodia  peartium  non  potes(\  Seneca 
idem  ep.  xlviii : Hese  societas  diligen- 
ter et  sancte  delenda  est,  qua  nos  omnes 
omnibus  miscet,  et  judicat  aliquod  esse 
comname  jus  generis  humam,  Yideri 
potest  hac  de  re  Chrysostomus,  1 Cor, 


xL  1.  [Torn.  III.  p.  405, 406.1 

c Alia  est  sine  inagualit€de]  Ut  in 
Grammaticis  alia  constructio  convenien- 
tia, alia  regiminis, 

^ Deum  et  Aomtuef]  De  hac  societate 
▼ide  Philonem  in  i^svrixlfs  Veie  (paf^. 
2Sl,2S2.Ed.  Paris.)  Hfibet  et  Plntar- 


mean,  in  the  first  place,  to  imply  the  discussion  of  the  questions  just 
stated.  Whether  any  war  is  just,  and  What  is  just  in  war.  For  Rights, 
Jvs,  in  this  case,  means  only  what  is  right,  that  is,  just ; and  that, 
rather  with  a negative  than  a positive  sense;  so  that  that  comes 
within  the  substantive  Right,  which  is  not  unjust,  or  wrong. 

That  is  unjust  which  is  contrary  to  the  nature  of  a society  of 
rational  creatures.  Cicero,  Seneca,  Florentinus,  reason  on  the  ground 
of  man  being  intended  by  nature  for  society.  [See  the  quotations.] 

2 Society  is  either  that  of  equals,  as  brothers,  friends,  allies; 
or  it  is  unequal,  as  that  of  parent  and  child,  master  and  servant,  king 
and  subjects,  God  and  men : and  what  is  just,  is  different  in  the  two 
cases.  We  may  call  them  respectively  Equatorial  Rights  and  Rec- 
torial Rights. 

IV.  Jus,  Right,  has  another  signification,  derived  from  the  former, 

as  when  we  say  my  Right.  In  this  sense  Right  is  a moral  Quality  by 

amata,  justa.**  For  reasons  for  preferring  the  latter  definition,  see  Elements  of 
Morality,  Art.  1058.  The  rights  of  War,  as  understood  in  modem  times,  exdnde 
prirate  wars,  or  wars  among  subjects,  and  include  the  assertion  of  justice.  If 
they  did  not,  there  would  be  no  question  of  Rights.  W.  W. 
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qui  regUor,  qua  tales  sunt ; quorum  hoc  jus  Rectorium,  illud 
^Bquatorium  recte,  ni  fallor,  yocabimus. 

lY.  Ab  hac  juris  significatione  diversa  est  altera,  ^sed 
ab  hac  ipsa  veniens,  qum  ad  personam  refertur : quo  sensu 
jus  est  Qualitas  moralis  person®  competens  ad  aliquid  juste 
habendum  vel  agendum.  Person®  competit  hoc  jus,  etiamsi 
rem  interdum  sequatur,  ut  servitutes  pr®diorum,  qu®  jura 
realia  dicuntur,  comparatione  facta  ad  alia  mere  personalia ; 
non  quia  non  ipsa  quoque  person®  competant,  sed  quia  non 
alii  competunt,  quam  qui  rem  certam  hab^t.  Qualitas  autem 
moralis  perfecta,  facultas  nobis  didtur ; minus  perfecta,  apti- 
tude: quibus  respondent  in  naturalibus,  illi  quidem  actus, 
huic  autem  potentia. 

y.  Facultatem  Jurisconsulti  nomine  sui  appellant,  nos 
posthac  jus  proprie  aut  stricte  dictum  appellabimus : sub  quo 
continentur  potestas,  tum  in  se,  *qu®  libertas  dicitur,  tum  in 
alios ; ut  patria,  dominica : 'Dominium,  Splenum  sive  minus 


chns  qusdAm  in  Numa  [pag.  02.  Po- 
tuisset Anetor  addere  locum  Ciceronis 
longe  lucnlentiorem  et  aptiorem,  quem 
reperies  DeLtgib.  Lib.  i.  cap.  7,  J,  B.] 

* Confer  ForsiiDOBr.  De  Jur,  iVot. 
et  Gent.  Lib.  i.  cap.  1,  § 19,  20.  J.B. 

* Quee  libertas  diciticr  J Quam  prop- 


terea  facultatis  nomine  optime  definiunt 
Somani  Jurisconsulti. 

^ D(minium]Jusjn‘oDcminio,Sch.<y- 
bastes  ad  Horatium.  [Vid.  ii.  Ep.  2. 
174.  et  II.  Sat.  3.  217.  J.  JB.] 

^ Confer  Fufendobf.  De  Jure  Nat. 
et  Oent  Lib.  iy.  cap.  4,  § 2.  J,  B. 


which  a person  is  competent  to  have  or  to  do  a certain  thing  Justly. 

Bight  in  this  sense  belongs  to  a person,  though  sometimes  it 
follows  a thing : as  one  piece  of  land  may  have  a right  of  way,  or 
other  easement,  orer  another  piece  of  land.  In  this  case  the  Bight 
still  belongs  to  a person,  namely,  to  the  person  who  possesses  the  first 
piece.  Such  Bights  are  called  real  Bights  in  comparison  with  others 
which  are  merely  personal. 

This  moral  quality,  when  perfect,  is  called  facuUcu^  a jural  claim ; 
when  less  perfect,  apUtudo^  a fitness,  or  moral  chum. 

V.  A Jural  Claim,  belon^ng  to  any  one,  the  jurists  call  suum,  his 
own  thing.  We  shall  call  this  hereafter  a Right  strictly  speaking,  or 
a Right  proper. 

It  includes,  Power ; whether  over  one’s  self,  which  is  Liberty ; 

or  over  another,  which  is  Authority,  for  example, 
paternal,  dominical  (that  of  a master  over  a servant ;) 

Ownership  ; whether  full,  as  of  Property ; 

or  less  full,  as  of  Compact,  Pledge,  Credit,  to  which 
corresponds  Debt  on  the  other  side. 
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pleno,  nt  ususfructus,  jus  pignoris : et  creditum,  ^cui  ex  ad- 
verso respondet  debitum. 

VI.  Sed  hsec  facultas  rursum  duplex  est : vulgaris  scili- 
cet, qum  usus  particularis  causa  comparata  est ; et  eminens, 
qum  superior  est  jure  vulgari,  utpote  communitati  competens 
in  partes  et  res  partium,  boni  communis  causa.  Sic  regia  po- 
testas sub  se  habet  et  patriam  et  dominicam  potestatem : sio 
^in  res  singulorum  majus  est  dominium  Regis  ad  bonum  com- 
mune, quam  dominorum  singularium:  sic  reipublic»  quisque 
ad  usus  publicos  magis  obligatur,  quam  creditori. 

VII.  Aptitudinem  vero  id  est  dignitatem  vocat 

Aristoteles.  Michael  Ephesius,  id  quod  secundum  eam  aequale 
dicitur,  interpretatur  to  irpocrapytol^ov  et  rd  Trpeirov,  id  quod 
convenit 

VIII.  1 Facultatem  respicit  justitia  expletrix,  quae  pro- 
prie aut  stricte  justitim  nomen  obtinet,  ovvaWoKriK^  Aristo- 


* Voces  Creditum  et  D^itum»  non 
tantam  spectant,  ex  mente  auctoris,  id 
quod  ex  qualibet  caussa,  etiam  ex  delicto, 
debetur,  X.  ii.  12.  D.  De  verb,  et  rerum 
signi/,  (rid.  infr.  Lib.  ii.  cap.  4,  g 2,  et 
cap.  17,  § 1).  Sed  etiam  Jttf  puniendi,  et 
obligationem  ad  ponam,  heio  complec- 
tantur. Vid.  Prolegom.  § 8.  in  fin,  et 
Lib.  III.  cap.  la  § 1,  2.  J.  B. 

t In  res  singulontm  mq/us  eei  do» 
mtniiim  regis]  Philo,  ‘repi  ^vrovp- 
ylas.  [p.  222.]  ual  pk»  dpyvpo^  *re 
icat  dWa  icec/t^Xta 

orapd  Toic  dpxopeuois  Bneavpo4>v\aK€i» 
Tat,  Ttov  rjyovpertor  paWo»  rj  t&v 


irriv.  Certe  argentum,  au» 
rum,  et  quo  pretiosa  alia  apud  subditos 
euetodiuntur,  eorum  qui  regnant  magis 
sunt  quam  possidentium.  Plinius,  Pane» 
ggrico  [c<ip.  27] : eious  est  quidquid  est 
omnium,  tantum  ipse,  quantum  omnes, 
habet.  Et  mox:  Ecquid  Cosar  non 
ficvfn  videat  ? [cap.  50.  qui  locus  tamen 
male  adfertur  et  aptatur.  J.B.]  Adde 
Sarisberiensem,  in  PoHcratieo,  Lib.  yi. 
C.L  [p.335.] 

^ A^iai/]  Cicero,  de  Officiis,  i.  [cap. 
17] : Sed  si  contentio  quadam  et  compa» 
ratio  fiat,  quibus  plurimum  tribuendum 
officii,  principes  sint,  patria,  et  paren» 


VI.  But  this  Right  is  again  twofold : Vulgar,  which  exists  for  the 
purpose  of  prirate  use ; and  Eminent,  which  is  superior  to  vulgar  Right, 
and  is  the  Right  which  the  community  has  oyot  persons  and  things 
for  the  sake  of  the  common  good. 

Thus  the  Royal  authority  has  under  it  the  paternal  and  dominical. 
So  the  power  of  ownership  of  the  SoYereign  over  private  property 
for  the  common  good  is  greater  than  that  of  the  private  owners : so 
every  one  is  more  bound  to  the  state  in  regard  to  public  ases  than  to 
his  private  creditor. 

VII.  A Fitness  is  what  Aristotle  calls  d(iop,  a moral  clmm. 

Vm.  1 A Jural  Claim,  or  Right  proper,  belongs  to  Expiatory 

Justice,  or  Justice  proper.  This  is  what  Aristotle  calls  Contractual 
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tell,  nimis  arcto  vocabulo,  nam  ut  possessor  mem  rei  eam 
mihi  reddat,  non  est  €k  awaWayfiaro^,  et  tamen  ad  eandem 
bano  justitiam  pertinet:  itaque  eiravofOaoTiKrip  idem  felicius 
dixit*  Aptitudinem  respicit  attributrix,  qum  Aristoteli  ^lave- 
lurriKti^  comes  earum  virtutum,  qum  aliis  hominibus  utilitatem 
adferunt,  ut  liberalitatis,  misericordi»,  providenti»  rectricis. 

2 Quod  vero  idem  Aristoteles  ab  expletrioe  ait  respid 
proportionem  dmplicem,  quam  apiOfujriKnv  vocat ; ab  attribu- 
trice  autem  comparatam,  quam  yw/nerfUK^v  appellat,  qu» 
sola  apud  Mathematicos  ^ nomen  habet  proportionis;  ex  eorum 
genere  est  qu»  s»pe  locum  habent,  non  semper : neque  vero 
per  se  justitia  expletiix  ab  attributrice  differt  tali  proportio- 
num usu,  sed  materia  circa  quam  versatur,  ut  jam  diximus. 
Itaque  et  contractus  societatis  expletur  proportione  comparata, 
et  si  unus  tantum  aptus  inveniatur  ad  munus  publicum,  non 
alia  quam  simplici  commensione  attributio  fiet. 


let,  quorum  henqficiit  maxime  ohUgaH 
eunau;  proximi  liberi,  iotaque  domus, 
qua  tpeeUd  in  nos  solos,  neque  aliud 
ullum  potest  habere  perfugium,  deinceps 
bene  convenientes  propinqui,  quibuscum 
etiam  comsnunu plerumque  fortuna  est: 
qucanobrem  necessaria  prasidia  vites  de-- 
hentur  iis  maxime,  quos  ante  dixi.  Vita 
autem  victusque  conununis,  consilia,  ser- 
mones, cohortationes,  consolationes,  in- 
terdum etiam  olfjurgationes  in  amicitiis 
vigent  maxime.  Vide  quae  iofra  dicentur 
Lib.  II.  cap.  yii.  § 9 et  10.  Seneca,  De 
Bene/,  ir.  c.  ii.  nbi  de  testamentU  agit : 
QueerisHus  dignissimos,  quibus  nostra 


tradamus,  ipsnm  locum  Tide.  Adde 
AnguBtinnro,  De  Doctr.  Christ,  i.  o. 
zxTiii,  zxix. 

1 Nomen  habet  proportionis]  Habi- 
tndinis  comparationem  vocat  Cassiodo- 
nu.  [Locus  exstat  in  Lib.  De  Dialectic. 
peg.  408.  In  proportione,  inquit,  non 
est  similitudo  rerum,  sed  qucedam  habi« 
TUBIKIS  COMPABATIO.  J.  B.]  Est 
hqjus  proportionis,  qua  Justitia  attri- 
butrix uti  solet,  non  incommoda  apud 
Homerum  descriptio.  [Iliad,  xiv.  382]. 

*E«tfAd  Ili»  USamc,  bi 

Uoicey. 

Praestanti  dabat  hic  praestantia,  villa  vUl. 


Justice;  but  the  term  is  too  narrow;  for  that  the  possessor  of  my 
thing  should  restore  it  to  me  is  not  a matter  of  contract ; and  yet  it 
belongs  to  this  division.  Elsewhere  ho  calls  it  by  a better  name. 
Corrective  Justice. 

A Moral  Claim  [sometimes  called  an  Imperfect  Right]  belongs  to 
Attributive  Justice,  which  Aristotle  calls  Distributive  Justice,  the  com- 
panion of  the  virtues  which  are  useful  to  our  neighbours,  as  liberality, 
mercy,  directive  prudence. 

2 Aristotle  says  that  Expletory  Justice*  proceeds  by  arithmetical 
proportion,  Attributive,  by  geometrical  proportion;  but  this  is  not 
always  true.  The  two  differ,  not  in  their  rules,  but  in  the  matter 
about  which  they  are  concerned.  A contract  of  partnership  is  ruled 
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3 Neque  magis  verum  est  quod  a nonnullis  didtur,  at- 
tributricem  versari  circa  res  communes,  expletricem  circa  res 
singulorum.  Contra  enim  si  quis  de  re  sua  legare  velit,  attri- 
butrice  justitia  uti  solet : et  civitas  qum  de  communi  reddit, 
^quod  civium  quidam  in  publicum  impenderunt,  nonnisi  ex- 
pletricis  j ostitim  officio  fungitur.  Hecte  hoc  discrimen  nota^ 
tum  a Cyri  magistro : nam  cum  Cyrus  puero  minori  minorem 
tunicam,  sed  alienam,  attribuisset,  et  majori  contra  majorem, 
docuit  eum  magister : ori  onore  /lev  Karaaradelti  tov  ap/mor- 

TOI/TOJ  /C/tHTlJy,  oStW  S4oi  7TOi6(l/.  OTTOTe  Sc  KplyOl  ^€Ol  OTTO- 

repov  6 •)(iTwv  €iijf  rouro  (TKeirreov  tIs  KTtjrrt^  Sucaia  eari 
TTorepa  roi/  a(p€\ofxevov  fj  top  TroifiaofAepov  4 

TTpiifiepop  K€KT^<Tdat\  Tunc  quidem  ubi  conatitutua  eaaet 
arbitrator  ^ua  quod  cuique  conveniret,  ita  agendum  eaae; 
at  vM  judicandum  eaaet  utriua  eaaet  tunica^  id  spectandum 
^vtra  poaaeasio  juatior,  eumne  rem  habere  qui  vi  abatuUaaet^ 
an  qui  feciaaet  aut  emisset. 

IX.  1 £st  et  ^tertia  juris  significatio,  qum  idem  valet 


7 Respicit  heio  Anetor  ad  locom 
Aristotelis,  "EUixe.  Niam.  ▼.  7,  de  quo 
in  Notis  Gallicis  egimus,  et  in  eo  philo- 
sophum non  satis  recte  ratiocinari,  os- 
tendimus. J.B. 

Utra  potsesHo  justiori  Vide  eun- 
dem Xenophontem  iraiSsCav  secundo. 
Huc  spectat  lex  per  Mosem  data:  non 
misereberis  in  judicio  pauperis,  Exod. 
xxiii.  3;  Leritic.  xix.  5.  Oportet  enim, 
ut  Philo  ait,  *rd  •trpdy parra  d<peKK€iv  rrjt 
Ttov  bkKCiXflpivtttv  <f>avraaiaSf  res  abstra- 
here a litigaUnrvm  respectu,  [Locus  Phi- 


lonis legitur  in  Lib.  de  Judiciis,  pag. 
720.  Apud  Xenophontem  vero,  quod 
huc  faciat,  nil  reperio,  nisi  quod  videre 
poteris  cap.  ii.  Libri  indicat^  § 10,  11. 
J.B,1 

1 Tertia  juris  significatio  quee  idem 
valet  quod  lex]  Hoc  sensu  dixit  Horatius 
[1.  Sat,  III,  211]: 

Jura  Inventa  metu  hausti  fiitaaie  neoeiie  est 
Et  alibi : Jxtra  neget  sibi  nata,  [Aii. 
Poet,  vers.  122].  Ubi  scholiastes:  le- 
gum sit  contemtor. 

• Vide  PuFXNnoBT.  De  Jure  Nat, 


by  explctory  justice,  but  according  to  geometrical  proportion ; if  there 
is  only  one  person  fit  for  an  office»  it  is  by  attributive  justice  given 
to  him  alone,  instead  of  reckoning  proportion. 

3 Equally  erroneous  is  what  others  say,  that  Attributive  Justice 
concerns  things  common  or  public;  Expletory,  private  possessions. 
For  if  a man  bestow  his  private  property  in  legacies,  he  uses  attri- 
butive justice;  and  the  state,  in  paying  what  it  owes  to  private 
citizens,  uses  expletory  justice  *, 

See  the  story  in  the  Cyropsedia,  in  which  Cyrus  is  blamed  for  giving 

* The  remarks  in  the  text  go  far  to  prove  that  the  distinction  of  Contractual, 
Corrective,  or  Expletory  justice,  on  the  one  hand,  from  Attributive  Justice  on  the 
other,  is  not  tenable.  W.  W. 
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quod  lex,  quoties  vox  legis  largissime  sumitur,  ut  sit  regula 
actuum  moralium  obligans  ad  id  quod  rectum  est  Obligatio^ 
nem  requirimus : nam  consilia,  ^et  si  qua  sunt  alia  prmscripta, 
honesta  quidem,  sed  non  obliganlia,  legis  aut  juris  nomine  non 
yeniunt.  Permissio  autem  proprie  non  actio  est  legis,  ^sed 
actionis  negatio,  nisi  quatenus  alium  ab  eo  coi  permittitur 
obligat  ne  impedimentum  ponat.  Diximus  autem,  ad  rectum 
obligans,  non  idmpliciter  ad  justum,  quia  ™jus  hac  notione, 
non  ad  solius  justitiae,  qualem  exposuimus,  sed  et  aliarum  vir- 
tutum materiam  pertinet.  Attamen  ab  hoc  jure,  quod  rectum 
est,  laxius  justum  dicitor. 

2 Juris  ita  accepti  optima  partitio  est,  quae  apud  Aristo- 
telem exstat,  ^ut  sit  aliud  jus  naturale,  aliud  voluntarium, 
quod  nie  legitimum  vocat,  legis  vocabulo  strictius  posito : in- 
terdum et  ro  61/  constitutum.  Idem  discrimen  apud 

Hebraeos  reperire  est,  ^qui  cum  distincte  loquuntur,  jus  natu- 
rale vocant  jus  constitutum  Dp^H,  quorum  illud  Sikouo- 

/uara,  hoc  ei/roXd?  solent  vertere  Hellenistae. 


d Oeni,  Lib.  i.  cap.  vi.  § 1.  J,  B, 

* PemUtsionem  non  esse  meram 
actionis  negationem,  a parte  Legis, 
ostendimus  ad  Fufeubobf.  Lib.  i.  cap. 
vi.  § 15.  Not.  2,  et  de  ea  re  plenins  egi- 
mns  in  Notis  Gallicis  ad  hunc  GroUi 
nostri  locnm.  J,  B, 

B Jus  hae  notione,  eie.']  Exem- 
plnm  sit  in  Zalenci  lege,  posnam  irro- 
gante ei  qni  contra  Medici  pneceptnm 
Tinnm  bibisset.  [Habet  ex  iEuANO, 
Var.  Hist.  ii.  87.  Adde  Notam  Perizo- 
niiiniii.  8A  ejnsdem  Ancioris.  J.B,"] 


‘ In  Eihie.  ad  Nicom,  Lib.  t.  cap. 
X.  Sed  ntrumque,  secandam  Fhiloso- 
phom,  partem  facit  Juris  Civilis,  quod 
Tocat  AlKaioif  HoXiTiKor,  at  ea,  de  qoi- 
bos  agitur,  Alxatov  ^vauc6v,  et  AiKaiov 
Nofiiicoj^.  Adeoque  paoUo  aliter  dirisio 
Aactoris  nostri  sese  habet.  J.  B, 

* Hoc  discrimen  non  semper  obser- 
▼ari,  ipse  anetor  fistetor,  in  Adnotat.  ad 
Lno.  L 6;  Vide  et  Clitf.  Clericom,  ia 
Genes.  zxtL  5.  J.  B, 

" nixoj  I99VO.  Sic  Maimonides  Libro 
III.  dootoria  dabitantiom  cap.  xxri. 


the  big  boy  the  larger  coat,  which  belonged  to  the  little  boy : because 
bis  business  was  expletory,  not  attributive  justice. 

IX.  1 Jus  has  a third  signification,  meaning  Law  in  its  largest 
sense,  namely,  " a Rule  of  moral  acts  obliging  to  what  is  right.'’ 

^ Obliging*  is  necessary  to  this  signification : for  mere  Gonnsel  or 
Advice  is  not  included  in  Jus  or  Law;  and  Permission  is  not  Law,  but 
the  absence  of  Law,  except  so  far  as  it  obliges  other  persons  not  to 
impede. 

**  Obliging  to  what  is  right/*  not  to  what  is  just ; for  Jus  in  this 
signification  does  not  include  strict  Justice  merely,  but  the  matter  of 
other  virtues.  Tet  what  is  right  is  sometimes  loosely  called  just. 

2 The  best  distinction  of  Law  in  this  general  sense,  is  that  of 
Aristotle^  into  Natural  Law,  and  Voluntary  or  Legal  Law  [or  Positire 
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[Lib.  I. 


X.  1 ^Jog  naturale  est  dictatam  rectm  rationis,  indi- 
cans actui  alicui,  ex  ejus  convenientia  aut  disconvenientia  oum 
ipsa  natura  rationali  ac  ^sociali,  inesse  moralem  turpitudinem, 
aut  necessitatem  moralem,  ac  consequenter  ab  auctore  natur» 
Deo  talem  actum  aut  vetari,  aut  prmcipi. 

2 Actus  de  quibus  tale  exstat  dictatam,  debiti  sunt  aut 
illidti  per  se,  ^ atque  ideo  a Deo  necessario  pr»cepti  aat 
vetiti  intelliguntur : qua  nota  distat  hoc  jus  non  ab  humano 
tantum  jure,  sed  et  a divino  voluntario,  quod  non  ea  pra^npit 
aut  vetat  qu»  per  se  ac  suapte  natura  aut  debita  sunt,  aut 
illicita,  sed  vetando  illicita,  prmcipiendo  debita  fadt. 

3 Ad  juris  autem  naturalis  intellectam,  notandum  est. 


o Jttf  lurficroZe  eti  dietahm  reckB 
raiionu]  Philo  libro,  omnem  yimm  bo- 
num esae  liberum;  No/ao«  6^  d\l/evdn9 
6 6pB6v  XoyoVf  ovx  *rov  Seivov,  v 
Tou  Mvos  OiftiTov,  (pdaprdvy  o^k  iif 

n-tSlotsv  <mj\aivd^uxov  d^vxoif,dXy 
vir’  dOatfaTou  <f>uaeanf  dt^BapTov,  iv 
'dOavaTCD  Biavoltf.  TinrwOcl^*  Lex  men^ 
Uri  nescia  est  recta  ratio,  qua  lex,  non 
ab  hoc  aut  iUo  mortali  mortalis,  non  in 
chartis  aut  columnis  exanimis  exanima, 
sed  corrumpi  nescia,  quippe  ab  tmmor- 
tali  natura  insculpta  in  immortali  intel~ 
lectu.  [Pag.  871,  b.]  Tertullianus  de 
Corona  Militis  : [cap.  tl]  Quares  igitur 
Dei  legem,  habens  communem  istam  in 
publico  mundi,  tn  naturalibus  tabulis. 


M.  AntoninuB,  Lib.  ri.  reXev  XoytKmu 
l^tlaau,  rb  tiireadai  ry  <roXecBV  xal 
TToXiTeiav  'TTjs  irpea^vTaTti^  Xoytp  xal 
d«(T/iip*  [§  16].  Finis  animantium  ra^ 
Hone  uUpstsum,  sequi  legem  ac  normam 
duitatis  ac  reipublica  omnium  antiquis^ 
sima.  Adde  Ciceronis  locum  de  Repub- 
liea  III.  quem  adducit  Lactantius  yi.  8. 
Praeclara  sunt  qua  in  bano  rem  habet 
Cbrjsostomus  XII,  xiii.  de  statuis.  Neo 
spernenda  qn»  Thomas  Secunda  Se- 
cunda LTii.  2.  et  Scotos  iii.  dist  37. 

* Voces  illas,  ac  sociali^  quamquam 
in  omnibus  Edd.  desint,  confidenter  ad- 
didimns.  Auctorem  ipsum  ducem  se- 
quud,  qui  infra  § 12,  num.  i.  eas  habe^ 
et  heic  a Tjpographis  omissas  facile 


Law ; dixoioF  tfniaiubv  and  hUaiov  vopiubv,  Eih.  Nicom.  v.  10,]  or  Insti- 
tuted Law,  t6  €v  rd^i.  The  Hebrew  has  a like  distinction. 

X.  1 Natural  Law  is  the  Dictate  of  Right  Reason,  indicating 
that  any  act,  from  its  agreement  or  disagreement  with  the  rational 
[and  social*]  nature  [of  man]  has  in  it  a moral  turpitude  or  a moral 
necessity ; and  consequently  that  such  act  is  forbidden  or  commanded 
by  God,  the  author  of  nature. 

2 Acts  concerning  which  there  is  such  a Dictate  are  obligatory, 
[morally  necessary,]  or  are  unlawful,  in  themselres,  and  are  therefore 
understood  as  necessarily  commanded  or  forbidden  by  God ; and  in 
this  character,  Naturid  Law  differs,  not  only  from  Hiima?i  Law,  but 
from  Positive  Divine  Law,  which  does  not  forbid  or  command  acts 
which,  in  themselves  and  by  their  own  nature,  are  either  obligatory  or 

* Added  by  Barbeyrao,  from  what  follows  xii.  1.  See  also  above,  in.  1. 
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qnfledam  dici  ejas  jarisnon  proprie,  sed  ut  scholae  loqui  amant, 
reductire,  quibus  jus  naturale  non  repugnat,  sicut  justa  modo 
diximus  appellari  ea  quae  injustitia  carent:  interdum  etiam 
per  abusionem  ea,  quae  ratio  honesta,  aut  oppositis  meliora 
esse  indicat,  etsi  non  debita,  solent  dici  juris  naturalis. 

4 Sciendum  praeterea,  jus  naturale  non  de  iis  tantum 
agere  quae  citra  voluntatem  humanam  existunt,  sed  de  multis 
etiam  quae  voluntatis  humanae  actum  consequuntur.  Sic  domi- 
nium, quale  nunc  in  usu  est,  voluntas  humana  introduxit : at 
eo  introducto  nefas  mihi  esse  id  arripere  te  invito  quod  tui 
est  dominii,  ipsum  indicat  jus  naturale ; quare  I’furtum  natu- 
rali jure  prohibitum  dixit  Paulus  Jurisconsultus,  natura  turpe 


potuit  non  animadrertere ; nt  in  alUa 
locu,  nbi  rea  migoiia  adhuc  momenti 
erat,  id  ei  accidiaae,  oatendemua.  J.  J9. 

* Verum  quidem  eat,  Deum  non 
potniaae,  ealra  aapientia  ana,  actus,  qui 
heic  Tocantur  ddnti,  vetare,  aut  contra- 
rios praecipere.  Attamen  vinculum  ip- 
Bum  OhHgaHomUy  qua  quia  tenetur  illos 
exemere,  ab  hia  abatinere,  non  ez  ipaa 
natura  actuum  oritur,  aed  a vobadate 
Dei,  quatenus  eat  Auctor  naturae  rerum, 
et  eummna  Hominum  Legislator.  Adeo- 
qne,  accurate  loquendo,  talea  actua  non 
possunt  did  per  $e  debiti,  aut  illidti. 
Qua  de  re  aliquid  diximus  in  Praefatione 
Gallica  ad  PurxiiDOBF.  De  Jure  Nat, 
et  Oeni,  pag.  66^  secundae  Edit,  et  nu- 


perrime egimus  ftiae  tatis  in  examine 
Judicii  illustria  Leibntxzii,  subjecto 
quartae  Editioni  versionis  nostrae  Libelli 
De  Offic.  Horn,  et  Civ,  J,  B, 

P Furtum  naturaH  jure  prohSbitum\ 
Julianus : b bevrepoe  vofiot  (post  illum 
de  Deo  agnoscendo  et  colendo)  Upbt 
if>v<rei  xal  b dWorpttov  irdirrA 
fcal  udirrme  dWxs<rOai  ueXebav  xal 
p^e  iv  Xbytff  fi^e  ev  bpytp% 

T€  i»  auraiv  rals  XatfBat^ouaaie 

iifepyelaie  Taura  birirpeirav 
awyxsTv.  [Orat,  vii.  pag.  209.  C.  D. 
Leae  altera  et  ipea  euapte  natura  eancta 
atque  dimna  ea  eet,  qua  eemper  et  ubi- 
que alienis  abstineri  jubet,  neque  vero 
aut  verbo,  aut  facto,  aut  arcanis  animi 


«nlairfhl ; bnt,  by  forbidding  them  makes  them  nnlawfal,  by  com- 
manding them  makes  them  obligatory. 

8 In  order  to  understand  Natural  Law,  we  must  remaik  that 
some  things  are  said  to  be  according  to  Natural  Law,  which  are  not 
so  properly,  but,  as  the  schools  lore  to  speak,  reductirely,  Natural 
Law  not  opposing  them ; as  we  hare  said  [IIL  l]  that  some  things  are 
called  just,  which  are  not  unjust.  And  again,  by  an  abuse  of  expres- 
sion, some  things  are  said  to  be  according  to  Natural  Law  which 
reason  shews  to  be  decent,  or  better  than  their  opposites,  though  not 
obligatory.  [As  monogamy  is  better,  though  we  cannot  strictly  say 
that  polygamy  is  contrary  to  Natural  Law.  Concerning  the  use  of 
the  term  Natural  Law,  or  Law  of  Nature,  in  such  cases,  see  E,  M, 
1054.] 

4 It  is  to  be  remarked  also  that  Natural  Law  deals  not  only  with 
things  made  by  nature  herself  but  with  things  produced  by  the  act 


L.  I.  D.  de 
FurUe.  L. 
probrum,  4S. 
D.deterb. 
significat. 


12  QUID  BELLUM,  QUID  JUS.  [Lib.  L 

UlpianuB,  Deo  displicere  Euripides  his  in  Helena  vendbus : 
(909,  et  seqq.) 

Namque  odit  ipse  rim  Deus:  nec  divites 
Nos  esse  rapto,  sed  probe  partis  cupit. 

Spernenda,  si  non  jure  yeniat,  copia  est. 

Communis  setber  hominibus,  tellus  quoque. 

In  qua  ampliare  cuique  sic  est  domum. 

Ut  ab  alienis  rebus  ac  yi  temperet. 

5 Est  autem  jus  naturale  adeo  immutabile,  ^ ut  ne  a 
Deo  quidem  mutari  queat.  Quanquam  enim  immensa  est 
Dm  potentia,  did  tamen  quaedam  possunt,  ad  que  se  illa 
non  extendit ; quia  que  ita  dicuntur,  dicuntur  tantum,  sensum 
autem  qui  rem  exprimat  nullum  habent,  sed  sibi  ipsis  repug- 
nant. Sicut  ergo  ut  bis  duo  non  sint  quatuor  ne  a Deo  qui- 
dem potest  effici,  ita  ne  hoc  quidem,  ut  quod  intrinseca 
ratione  malum  est,  malum  non  sit.  Et  hoc  est  quod  significat 
Aristoteles,  cum  didt  ^isvia  evOu^  wyofiatrTai  avveiXtjfiiULeva 
fxerd  Ttj^  (pavXoTtiro^.  Nam  ut  esse  rerum  postquam  sunt 
et  qua  sunt  aliunde  non  pendet,  ita  et  proprietates,  quae  esse 
illud  necessario  consequuntur,  talis  autem  est  malitia  quorun- 
dam  actuum,  comparatorum  ad  naturam  sana  ratione  utentem. 
Itaque  et  Deus  ipse  secundum  hanc  normam  de  se  judicari 

eogitaHonSbut  contrarii  sinit.  Cicero,  ad  usum,  lum  iniquum  est : alteri  ner- 
de  Officiis  xii.  [c.  10]  ex  Cbryaippo : In  ripere,jus  non  est. 
vita  sibi  quemque  petere  quod  pertineat 


of  man.  Thus  property,  as  it  now  exists,  is  the  result  of  human  will : 
but  being  once  introduced.  Natural  Law  itself  shews  that  it  is  unlaw- 
ful for  me  to  take  what  is  yours  against  your  will.  And  thus  Paulus 
says  that  theft  is  prohibited  naturali  jwre;  Ulpian  says  that  it  is 
naturd  turpe^  bad  by  nature : Euripides  says  it  is  displeasing  to  God. 

6 Natural  Law  is  so  immutable  that  it  cannot  be  changed  by 
God  himself  For  though  the  power  of  God  be  immense,  there  are 
some  things  to  which  it  does  not  extend : because  if  we  speak  of  those 
things  being  done,  the  words  are  mere  words,  and  have  no  meaning, 
being  self-contradictory.  Thus  God  himself  cannot  make  twice  two 
not  be  four;  and  in  like  manner,  he  cannot  make  that  which  is  in- 
trinsically bad,  not  be  bad.  For  as  the  essence  of  things,  when  they 
exist,  and  by  which  they  exist,  does  not  depend  on  anything  else,  so  is 
it  with  the  properties  which  follow  that  essence : and  such  a property 
is  the  baseness  of  certain  actions,  when  compared  with  the  nature  of 
rational  beings.  And  God  himself  allows  himself  to  be  judged  of  by 
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patitur,  ut  videre  est  Gen.  xyiii.  25 ; Esai.  y.  3 ; Ezech.  xyiii. 
25 ; Jerem.  ii.  9 ; Mich.  vi.  2 ; Rom.  ii.  6,  iii.  6. 

6 Fit  tamen  interdum  ut  in  his  actibus,  de  quibus  jus 
naturae  aliquid  constituit,  imago  qumdam  mutationis  fallat 
incautos,  cum  revera  non  jus  naturae  mutetur,  quod  immuta- 
bile est,  sed  res,  de  qua  jus  naturae  constituit,  quaeque  muta- 
tionem recipit.  Exempli  gratia : si  creditor  quod  ei  debeo 
acceptum  ferat,  jam  solvere  non  teneor,  non  quia  jus  naturae  . 
desierit  praecipere  solvendum  quod  debeo,  sed  quia  quod  debe- 
bam deberi  desiit : ut  enim  recte  in  Epicteto  Arrianus : ovk 
apKcl  To  SavelcaaOai  wpo^  ro  o^elXaiv,  d\Xa  wpotrelvai 
Kai  TO  ewifiiveiv  eirl  rov  hav€iovy  Kal  juli^  SiaXeXvcrOai  auro  * 
non  sufficit  ut  debeatur  pecunia  datam  esse  mutuam^  sed 
oportet  ut  et  maneat  adhuc  indissoluta  mutui  obUgatio, 
Ita  si  quem  Deus  occidi  praecipiat,  m res  alicujus  auferri,  non 
licitum  fiet  homicidium  aut  furtum,  quae  voces  vitium  invol- 
vunt, sed  non  erit  homicidium  aut  furtum,  quod  vitae  et  rerum 
supremo  domino  auctore  fit 

7 Sunt  et  quaedam  juris  natursJis  non  simpliciter,  sed 
pro  certo  rerum  statu : sic  communis  rerum  usos  naturalis 
fuit,  quamdiu  dominia  introducta  non  erant ; et  jus  suum  per 


* Vide  PuFENDOBF.  De  Jure  Nai,  6.  Sed  tn  inspice,  et  non  satis  apte  heio 

et  Geni,  Lib.  ii.  cap.  3.  § 5.  adferri  animadvertes.  J,  B. 

* Locus  est  Ethic,  Nic.  Lib.  ii.  cap. 


this  rule.  [See  the  quotations.  The  passage  from  Aristotle,  Eth, 
Nicom,  n.  6,  is  misapplied,  as  Barbeyrac  obseires.] 

6 Tet  sometimes,  in  acts  directed  by  Natm^  Law,  there  is  a 
seeming  of  change,  which  may  mislead  the  imwary ; when  in  fact  it 
is  not  Natural  Law  which  is  changed,  but  the  thing  about  which  that 
Law  is  concerned.  Thus  if  a creditor  gires  me  a receipt  for  my  debt, 
I am  no  longer  bound  to  pay  him ; not  that  Natural  Law  has  ceased 
to  command  me  to  pay  what  I owe,  but  because  I have  ceased  to  owe 
it.  So  if  God  command  any  one  to  be  slain  or  his  goods  to  be  taken, 
this  does  not  make  lawful  homicide  or  theft,  which  words  involve 
crime:  but  the  act  will  no  longer  be  homicide  or  theft,  being  author- 
ized by  the  supreme  Lord  of  life  and  of  goods. 

7 Further;  some  things  are  according  to  Natural  Law,  not 
simply,  but  in  a certain  state  of  things.  Thus  a community  in  the 
use  of  things  was  natural  till  property  was  established ; and  the  right 
of  getting  possession  of  one’s  own  by  force  existed  before  instituted 
law. 
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XL  1 Discrimen  autem  quod  in  juris  Romani  libris 
exstat,  ^ut  jus  immutabile  aliud  sit  quod  animantibus  cum 
homine  sit  commune,  quod  arctiori  significatu  Tocant  jus 
naturm;  aliud  hominum  proprium,  quod  s»pe  jus  gentium 
nuncupant,  usum  vix  ullum  habet.  Nam  juris  proprie  capax 
non  est  nisi  natura  pneceptis  utens  generalibus,  quod  recte 
vidit  Hesiodus : 


Oper.HDier, 

naetMiq. 


T6v^€  yap  av0piovoiari  v6fjLoy  dicrajc  KpovUty* 
yap,  Kal  Orfpolt  icai  cl»yois  ircrr^volr, 
*E(r^cpcy  dXXifXovff*  ewei  ov  diiaj  €otI  per  ovTwr. 
^’Ay^pmrouri  d*  cdo>«cc  dtci/v,  ^ froXXoir  dpiarfim 

Humano  generi  nam  lex  datur  ab  Jore  summo : 
Quippe  ferte,  pisces,  avium  genus  altivolantum 
Mutua  se  vertunt  in  pabula,  juris  egentes. 
Justitia  at  nobis,  quse  res  est  optima,  cessit. 


In  equis,  in  leonibus  justitiam  non  dicimus,  inquit  Cicero  de 
cap.i&  Officiis  primo.  Plutarchus  in  vita  Catonis  majoris,  vofup 
§i€v  yap  Kai  SiKaltp  Trpo^  dvOpwirovs  fxovoy  ypijoOcu 
KajuL€ir  lege  et  justitia  adversus  homines  tantum  natura 
utimur.  Lactantius,  Lib.  v.  cap.  17 : In  omnibus  enim  videmus 


7 Vide  PuvENDOBFiuu  nostram  De 
Jure  Nat,  et  Gent,  Lib.  ii.  cap.  iiL  § 2, 
3.  J.B, 

4 AvSpti'iroiei  ettaKt  dlKti»]  Juve- 
nalis ScU.  XV.  y.  142.  et  seqq. 

— Venerabile  soli 

Sortiti  ingonium  divinommquo  capaces, 

Atquo  exercendis  capiendisquo  artibus  apti. 
Sensum  e coelesti  demissum  traximus  arce. 
Cujus  egent  prona  et  terram  spectantia,  Mundi 
Pxindplo  induMt  communis  Conditor  illisi 
Tantum  aninu0,  nobis  animum  quoque,  mutuus 
ut  nos 

Affectus  petere  auxilium  et  praestare  Juberet, 
IHQienos  trahere  in  populum,  etc. 

Chrjaostomns  ad  vii.  Rom.  {ffomil.  viiL 
p.  118) : »r6»  'Tov  SiKafov  Kal  ddUov 
\ayoy  oMk  Kty€iy  knl  T»y  d^vx«oy 


Kal  d$fat<rdnTt»y.  [Id  eat,  joati  et  in- 
justi regulas,  neque  adversus  inanimata 
et  sensu  carentia,  movendas  aut  negli- 
geudas.  Quod  igitur  innuere  potius 
videtur,  jus  aliquod  esse  Brutis  cum 
Homine  commane.  J,  B.] 

r iSt  quis  in  parentes  isyurias  fids- 
set]  Exemplum  vide  in  Chamo,  Gen.  ix. 
82.  Ubi  poBua  sequitur. 

■ Kal  SveapsertltrSairoi^  irapovei] 
Chi^soBtomus  xiii.  de  Statuis  [Torn, 
VI.  pag.  550]:  xai  ydp  t6  crvi^aya- 
vaKTeiy  toTc  {t^pi^opivoi^f  <f>variK6y 
dirayrtt  exoptv,  suOetof  owi/  *ro«  ttnj- 
psaj^ovaiy  yiyopeOa  xdy  prj- 

Siy  iSpey  aCrrvl  ‘rnrovO^ev.  Natura 
id  habemus,  ut  indignationem  nostram 


XI.  1 What  the  Roman  lawbooks  say  of  a law  of  nature  which 
we  hare  in  common  with  animals,  which  they  call  more  peculiarly 
jus  natures^  besides  the  natural  law  which  we  have  in  common  with 
men,  which  they  often  call  jus  gentium,  is  of  little  or  no  use.  For  no 
creature  is  properly  capable  of  Jus,  which  does  not  by  nature  use 
general  precepts : as  has  been  remarked  by  Hesiod,  Cicero,  Lactantitis, 
Polybius.  [See  the  quotations.] 
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animalibus^  quos  sapientia  carmt^  cmdUatHcem  sui  esse 
naturam.  Nocent  enim  aliis  ut  sibi  prosint : nesciunt  enim 
quia  malum  est  nocere.  Homo  vero^  quia  scientiam  boni  et 
mali  habete  abstinet  se  a nocendo  etiam  cum  incommodo 
suo,  Polybius,  cum  narrasaet  quibus  initiis  primum  oonye- 
nissent  homines,  addit,  'si  quis  in  parentes  aut  beneficos  inju- 
rius fuisset,  fieri  non  potuisse  quin  id  ceteri  segre  ferrent, 
ratione  addita : tov  yap  yevom  tSv  avOpwirwu  rai/rp  ^ ^ ^ 

<J>€poirro^  TcSv  aXKwv  p fiovois  avTot^  juLcreoTi  sou  sal 

Xoyur/ULOV  <f>avepop  ow  ovk  au  eUof  Traparpex^is  auTous  rijs 
u-po€ipfifji€Vfiv  Sia^pdvy  KaOavep  ewi  tws  oKKwv  a\X’ 

imcfifiaiveodai  rd  yivofieua  *Kai  SuoapeoTeladai  rol^  nap^ 
ouai : quoniam  enim  humanum  genus  hoc  aliis  animantibus 
distaU  quod  mente  ac  ratione  utitur,  omnino  credibile  non 
est  tam  alienum  a natura  sua  actum  ab  ipsis  dissimulatum 
iri,  ut  in  aliis  animantibus : sed  quod  factum  est,  revocatum 
iri  ad  animum  cum  offenses  significatione, 

2 Quod  ^si  quando  brutis  animantibus  justitia  tribuitur, 
id  fit  improprie  quadam  in  ipsis  umbra  rationis  atque 
vestigio.  An  vero  actus  ipse,  de  quo  jus  naturss  constituit, 
rit  nobis  communis  cum  aliis  animantibus,  ut  prolis  educatio ; 


eatywngamut  am  iit  qui  utaU  tractati 
aad,  Ulico  enim  ityuriotis  hominibus  in- 
sensi  sumus,  etiamsi  ad  nos  nuUa  pars 
OquricB  pervenit.  Scholiaites  ad  Hora- 
tium, Lib.  i.  [vers.  97].  Sen- 

sus aliter  indignatur  et  animus,  cum 
audierit  homicidium  factum,  aiiter  cum 
furtum.  [In  fine  lod  Poljbiani,  pro 
Tooibiu  ra  yivofieva,  l^tnr  t6  yivo- 
pssov,  in  Ed.  Caaauboni.] 

t Si  quando  brutis  animantibus  justi- 
tia <r»MA<r]  Dirinationem  quandam 
jnatiti»  in  elephantia  notat  Pliniua  Lib. 
▼111.  cap.  5.  Idem  [libro  x.]  narrat  aa» 
pidem  liiiaae  qum  suum  ipaa  catolom 
necaret,  quod  ia  catnliia  boqiitia  filinm 
interemiaaet. 


o Ex  quadam  in  ipsis  umbra  raHo~ 
nis  atque  vestigioj  Seneca  de  Ira  libro  i. 
cap.  3.  feraa  ira  carere  dixit,  aed  pro  ira 
habere  impetum.  Muta  animalia,  ait, 
humanis iiffeetibus carent:  habent  autem 
similes  Ulis  quosdam  inqndsus.  Sio  in 
bestiis  non  esae  uania»  aed  oloscl  «co- 
Kiav,  non  Titia  sed  Titiomm  simnlacra, 
dixit  [Origenes  contra  Celsum'\  : de  du 
BufiovoSat  *r6s  hioura,  tfelut  irasci  leo- 
nem. [L.  IV.  p.  225.]  Peripatetici  apud 
Porphyriiim,  de  non  esu  animantium  ter- 
tio. [Pag.  309.  Adde  qn»  habet  de 
Stoicis,  Cl.  Heutkcoivs,  Elem.  Juris 
Civil. secundumordinem Institution.  Jus- 
tin. Lib.  1.  Tit.  xxri.  § 303.  in  Not.] 


2 If  we  ever  assign  justice  to  brute  animals,  it  is  improperly, 
whe  nwe  see  in  them  some  shadow  or  vestige  of  reason.  There  being 
acts  whioh  we  have  in  common  with  brutes,  as  the  rearing  of  off- 
spring, and  others  which  are  peculiar  to  us,  as  the  worship  of  God, 
has  BO  bearing  on  the  nature  of  Jut, 
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an  nobis  proprins,  ut  Dei  cultus,  ad  juris  ipsam  naturam  nihil 
refert. 

XII.  1 Esse  autem  aliqmd  juris  naturalis  probari  solet 
tum  ab  eo  quod  prius  est,  tum  ab  eo  quod  posterius,  quarum 
probandi  rationum  illa  subtilior  est,  base  popularior.  A pri- 
ori, si  ostendatur  rei  alicujns  conyenientia  aut  disconyenientia 
necessaria  cum  natura  rationali  ac  sodali : a posteriori  yero, 
si  non  certissima  fide,  ^ certe  probabiliter  admodum,  juris 
naturalis  esse  colligitur  id,  quod  apud  omnes  gentes,  aut  mo- 
ratiores  omnes  tale  esse  creditur.  Nam  uniyersalis  effectas 
uniyersalem  requirit  causam  ; talis  autem  existimationis  causa 
yix  ulla  yidetur  esse  posse  printer  sensum  ipsum,  communis 
qui  didtur. 

2 Hesiodi  est  dictam  a multis  laudatum^ : 

d*  oCtis  irdfiira»  aircSXXvrac,  fjvnva  noWol 
Aaol  <f>fffii{av<rv 

Non  etenim  penitus  rana  est  sententia,  multi 
Quam  populi  celebrant 


B Quousque  ratio  illa  ralere  queat. 
Tide  apud  ForEiruoBr.  De  Jur.  Nai, 
et  Gent,  Lib.  it.  cap.  3.  § 7,  8 et  in 
Pnefistione  nostra  Gallica  ad  hoc  opus, 
§4.  J.B. 

* Exstat  in  Operib,  et  Diet,  vers, 
penult  sed  ibi  agitur  tantum  de  rumor- 
ibus adyersus  aliquem  sparsis,  qui,  falsi 
licet  ftuuam  «jus  nonnihil  laidunt  J.B. 

* To  KOtifp  ^atif6fi€va  irarrd]  Ari- 
stoteles Niam,  z.  11 : S yap  Traai  dojccT 
TOWTO  ehfai  ^pMv,  6 d*  dvaipwv  towtij» 
Ti}v  iriemv  ov  <rdw  arurrdrepa  ipti. 
Quod  omnibus  ita  videtur^  id  ita  esse 
dieimus,  qui  vero  hanejidem  velit  tollere, 
nihilo  ipse  credibiliora  dicet.  Seneca, 
JEpist.  81.  In  tanta  judiciorum  divert 
sitate  referendam  bene  merentibus  gra- 
tiam omnes  uno  tibi,  quod  aiunt,  ore  affir- 
mabunt. Quintilianus ; Consuetudinem 


sermonis  vocabo  consensum  eruditorum, 
sicut  vivendi,  consensum  bonorum.  {Instil. 
Orat,  Lib.  I.  cap.  6.)  Josephus  Aafi- 
qua  Histories  zyi.  (Cap.  tL  sect  8): 
iBeeriv  pkv  ydp  otdiiv  4<m  yivo^  S roTv 
ai/Tois  dei  XP^^h  nara  irSKeis  toB* 
bmi  aroWn^  yivofiitnte  rrj^  btaKpopas. 
t6  Bleaiov  di  urdois  dsBpthroie  bpoitas 
hriTr\Mei,\veiTe\ierTaxov  dr'^EWtiai 
Te  Kol  fiapfidpot^,  oZ  rXeloTo»  ol  irap* 
ropoi  \6yov  dudai»  tj/ide, 

ei  KoBapSte ippivoipev  avroXs,eZ»ov<t  xal 
tpiXotn  duepydj^oirrai.  dt6  icoi  toOto 
irop’  ixelvav  npln  diratrtiTeoif,  xal  de- 
os oZk  is  dia^pq  tws  iiriryidevpdrus 
oleeBai  t6  dWdrpios,  dX\'  t»  irpdt 

scaXoK^yaBias  birtTfideiwe  *rodro 

ydp  Koisds  &iraet,  «coi  p6sos  Ixasds 
diaota^eis  t6s  ruas  dsBpuhrtes  filos.  Afo- 
ribus  gens  nuUaest  quos  iisdem  totautatur. 


XII.  1 That  there  is  such  a thing  as  Natural  Law,  is  commonly 
prored  both  a priori  and  a posteriori;  the  former  the  more  subtle,  the 
latter,  the  more  popular  proof.  It  is  proyed  a priori  by  shewing  the 
agreement  or  disagreement  of  anything  with  the  rational  and  social 
nature  of  man.  It  is  proved  a poeteriori  when  by  certain  or  very 
probable  accounts  we  find  anything  accepted  as  Natural  Law  among 
all  nations,  or  at  least  the  more  civilized.  For  a universal  effect 
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*Ta  Koiv^  (paipofAcya  Tnard,  ^qucB  communiter  ita 
videntur  fida  sunt,  aiebat  Heraclitus  statuens  X070P  top 
^vpdv  optimum  esse  Teritatis  KpiTijpiop.  Aristoteles:  Kpari- 
<TTOP  vdpTas  dpOptoTTov^  <l>aip€<T0ai  avpoiULoXoyodpTa^  to?9 
priOriaofAevoi^*  potentissima  probatio  est,  si  in  id  quod  dici- 
mus omnes  consentiant.  Et  Cicero : in  re  consensio  omnium  1 tum.  la 
gentium  jus  natures  putanda  est.  Seneca:  Argumentum 
veritatis  est  aliquid  omnibus  videri.  Quintilianus : Pro  certis  inforator, 
habemus  ea  in  quae  communi  opinione  consensum  est.  Non 
frustra  autem  dixi  gentes  meratiores:  nam,  ut  recte  notat 
Porphyrius,  ^Tipd  twv  eQvHp  ePriypltorai,  Kai  eari  (bvaei  ^ 
vripaacti»  ef  wp  pv  Trpoatjf^ei  tops  evypwjuLOPas  Tti^  apupwiripm  ^ ^ 
KaTa\l/€vSe<r0ai  (pvaewi'  quaedam  nationes  efferatos  sunt,  et 
factae  inhumanae,  ex  quibus  non  oportet  ab  aequis  judicibus 
aestimatione  facta  humanae  naturos  convicium  fieri.  Andro* 
nicus  Rhodius : *irap  dpOpwiroi^  toTs  re  opOm  Kal  vyiSs 

i)(ouaiP,  earl  SiKaiop  adrtirov,  o (puaiKOP  Xeyerai.  ei  Se 
Tois  voaovai  rd?  (ppepas  Kal  Siear pappe pois  ou  SokcI  SUaiou, 


smpe  oppidaiim  dUcrepatur  plurimum. 
Atjut  ipntm  omnilnu  aquaUUr  hominibus 
expedit,  tam  barbaris  utile  quam  Grtscis, 
opus  quidem  rationem  habentes  max- 
imam, qua  apud  nos  sunt  leges,  faciunt 
nos,  eas  pure  modo  observemus,  cunctis 
hominibus  benevolos  et  amicos.  Talia 
sunt  qua  exigi  a legibus  par  est.  Neque 
Was  aversari  ut  a se  alienas  a/bitretri 
debent  alii,  in  eo  quod  institutis  dijgjenmt, 
sed  id  potius  spectandum  an  ad  virtutem 
ac  probitatem  sint  accommodake,  Noe 
enim  adonmes  communiter  pertinet, solumm 
que  per  se  sufficit  ad  tutandam  hominum 
vitam.  TertvUisoiJUfPrascriptione  Ad- 
versus Bareticos  (cap.  28) : Quod  apud 
multos  tm«m  inveniiur,  non  est  erratum 
sed  traditum.  [Omnia  ista  loca,  si  dno 
priora  excipias,  param  ad  rem  fadant. 
Immo  Terba  Quintiliani  contrariam  in- 


nuere potius  ridentur.  J,  B."] 

^ Refert  id  Sextus  Empiricus, Lib. 
Tii.  Adversus  Mathematic.'* Odtv  t6  filv 
Kotrp  irSot  ipaiv6pevov,  rovT*  elvai 
nri<rr6v,  § 134,  p.  3^.  Vide  sequentia. 
Porro  locns  Aristotelis  postea  landatns, 
KpdrtoTor  &c.  exstat  Eudemior.  Lib.  i. 
cap.  ri.  p.  199  o.  Torn.  n.  J.  B. 

y Tisd  r&tf  iBviiv  i^nyptcrrai]  Jna- 
tinns  colloquio  cum  Tryphone  [p.  320  d, 
§ 93] : irXf/V  Boot  Inrb  duaBaprov  irveb- 
parot  ipireipoptipenoi,  [kcI  btrd  (pavXiji] 
drarpoiprjs,  «cai  tpa6Xa)v,  Kal  vofiwu 
eromipiSif  dta0Oa/)€jrrc9,  ras  <f>^otKde 
insolas  diroSXeaav'  Exceptis  Wis  qui 
ab  impuris  spiritibus  abrepti,  et  per 
malam  educationem,  instituta  prava  et 
leges  iniqucu  corrupti,  naturales  notiom 
nes  perdiderunt.  Philo  libro.  Omnem 
bonum  esse  liberam : did  xai  Bavpdoai 


requires  a uniyersal  cause : now  such  a uniyersal  belief  can  hardly 
haye  any  cause  except  the  common  sense  of  mankind. 

Hesiod,  Heraclitus,  Aristotle,  Cicero,  Seneca,  Quintilian,  agree 
that  the  consent  of  all  nations  is  eyidence  of  the  truth.  And  Porphyry, 
Andronicus  of  Rhodes,  Plutarch,  Aristotle,  agree  that  the  more  sayage 
nations  are  of  less  weight  in  such  an  estimate.  [See  the  quotations.] 

[grot.]  ^ 
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ovSet^  Sia(j>€p€i^  ovSe  yap  o Xeytov  to  fxeXi  yXuKV  elvai  yfreu^ 
Serai,  Siort  ro7s  pocovaiv  ou  toiovtov  Sokci*  Apud  homines 
recta  sanaque  mente  prosditos  immutahiU  eat  jua  illvd  natu- 
r(E  quod  didtur.  Quod  ai  hia,  qui  morbido  diatortoque  aunt 
animo,  aliter  ridetur,  nihil  id  ad  rem  pertinet  Nam  neo 
mentitur  qui  mel  dulce  eaae  dicit,  ideo  quod  oagrotia  aliter 
p.  633.  n.  videatur.  A quibas  non  abit  Flutarchi  illud  in  vita  Pompeii : 
ipuaei  iuL€p  ap0pu)7ro9  ovre  yeyovev,  out  eariv  apiifiepov  ^iiop 
ouS  aiuKTOv,  dXX*  cf/tTTaroi  rp  KaKiq  irapd  (puaiP 
€0€<ri  Se  Kai  Toirwv  Kal  (ilov  yucra/SoXaly  e^nnepodrai'  na-- 
tura  quidem  nullua  hominum  a/ut  eat  autfuit  ferum  atque 
inaociabile  animal  aed  efferatur  ubi  extra  natures  modum 
peccare  aaaueacit,  ruraumque  alia  conauetudine  viteeque  et 
locorum  mutatione  redit  ad  manauetudinem.  Aristoteles 
T0P.Y.S.  descriptionem  hominis,  ex  eo  quod  ipsi  proprium  est,  hanc 
facit;  avOptono^,  ^^wop  iifiepop  (pvaec  homo  animal  eat  au~ 
PoLis.  natura  manauetum.  Idem  alibi:  Sei  Se  a/coTreip  ep  roia 

Kara  (I>u(tiv  €J(ov<ti  /aoXXov  to  <f>va€i9  Kai  ep  tois  Sie(p- 
OapfjLcpois’  quid  naturale  ait  apectandum  in  hia  quae  bene 
aecundum  naturam  ae  habent,  non  in  dqpravatia. 


dv  Ttv  T7J9  dfifi\voairlav  Tobt  Tpavdv 
oUreo  'trpayfiaTtav  16tJTi)ra«  pij  avyo- 
pHvras’  merito  igitur  miretur  quia, 
tantam  illia  offiuam  caliginem,  ut  tam 
claras  rerum  proprietates  non  videant, 
[p.  871.  B.]  Chrjsostomus  oratione, 
Christum  Deum  esse : pt}  rotvua  dir6 
T&if  dt,e<p6app4v(oif  rdv  yvtipa^,  tus 
Kpitreia  iroiou  n-totf  irpaypuTwif*  Ne  ergo 
rerum  dijudicationem  ab  illis  mutuare 
quibus  corruptus  est  animus.  [Torn.  yi« 


p.  634.  init.] 

xZcaov  npepov  Rueret]  Idem  dicit 
Chrysostomus  xi.  de  Statuis.  [Tom. 
yi.  p.  537.]  Latius  id  explicat  Philo 
decalogo : dyeXatrriicdi/  ydp  xal 

avvuopoif  t6  npepmraTov  t/ 

ifiuoia  yevinjvaaa,  irpdv  bpovoiav 
Kal  KOiuuvlav  iudKaoe,  \6yo»  tovea 
ovvaytsybif  eis  dppovlav  ual  xpacriu 
t{6(0y*  [pAg.  763.  A.]  Quod  antman- 
tium  esse  defeat  masuuetissimum,  idem 


XIII.  Thus  much  of  Natural  Law ; next  of  Positiye  or  Instituted 
Law.  [See  Sect.  x.  2.]  And  this  is  either  Human  or  Diyine. 

XIV.  Of  Human  [instituted]  Law,  first,  as  more  widely  known. 
This  is  either  the  Oiyil  Law,  [that  is,  the  National  Law,]  or  Law 

in  a narrower,  or  in  a wider  sphere. 

The  Civil  Law  is  that  whi^  govems  the  State,  (Ctvitos). 

The  State,  (CivUas)  is  a perfect  [that  is,  independent]  collection 
of  free  men,  associated  f(fr  the  sake  of  enjoying  the  advantages  of  jus, 
and  for  common  utility. 

Law  in  a narrow  sphere,  and  not  derived  from  the  State,  though 
subject  to  it,  is  various,  as  paternal  precepts,  the  commands  of  a master, 
and  the  like. 


Cap.  L] 
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XIII.  Alteram  juris  speciem  esse  diximus  jus  volun- 
tarium ’quod  ex  voluntate  originem  ducit : estque  vel  huma- 
num vel  divinum. 

Xiy.  1 Ab  humano  incipiemus,  quia  id  pluribus  inno- 
tuit. Est  ergo  hoc  vel  civile,  vel  latius  patens,  vel  arctius. 
Civile  est  quod  a potestate  civili  proficiscitur.  Potestas  civilis 
est,  quffi  civitati  prssest.  Est  autem  divitas  coetus  perfectus 
liberorum  hominum,  juris  fruendi  et  communis  utilitatis  causa 
sociatus.  Jus  arctius  patens  et  ab  ipsa  potestate  civili  non 
veniens,  quanquam  ei  subditum,  varium  est,  praecepta  patria, 
dominica,  et  si  qua  sunt  similia  in  se  continens.  Latius  autem 
patens  est  jus  gentium ; id  est  quod  gentium  omnium  *aut 
multarum  ’voluntate  vim  obligandi  accepit.  Multarum  addidi, 
qma  vix  ullum  jus  reperitur  extra  jus  naturale,  quod  ipsum 
quoque  gentium  dici  solet,  omnibus  gentibus  commune.  Imo 
ssepe  in  una  parte  orbis  terrarum  est  jus  gentium  quod  alibi 
non  est,  ut  de  captivitate  ac  postliminio  suo  loco  dicemus. 

2 Probatur  autem  hoc  jus  gentium  pari  modo  quo  jus 
non  scriptum  civile,  usu  continuo  et  testimonio  peritorum. 
Est  enim  hoc  jus,  ut  recte  notat  Dio  Chrjsostomus,  eupr^juLa 


natura  fecU  gregdU  et  eoetue  appeteni, 
et  ad  eoncordiam  eocUtaUmque  voccatit ; 
eermonem  etiamprabens  qui  ingenia  at- 
temperando  ei  ad  concentum  perducendo 
eoneiliarei.  Idem  de  Mundi  immorta- 
litate : tipepwrarou  ydp  Jwov  6 dvBpu- 
erov,  \6yoif  tttpuaapivne  ipvoetot  avn-tp 
yepat,  tS  Kol  rd  i^tjypiwpeva  irdBri 
KOTdrqbeTai  jcoi  T»0a<r<rffueToi.  Man- 
fuetueimum  animantium  homo  est,  ut  cui 
natura  pro  munere  sermonem  dederit, 
quo  affectus  quantumvis  effkrati  velut 


incantando  cicurantur,  (p,  945.  e.  ) 

* Confer  Pueekuokf.  De  Jure. 
Nat.  et  Oent.  Lib.  i.  cap.  tL  § 18.  J*.  B. 

e Aut  nadtarvan]  Yaequiua  ii.  Gon- 
trovers.  i.iv.  4. 

* Tale  jus  non  datur.  Quae  enim  ad 
illud  referuntur,  vel  ad  Jus  Natura  im- 
mutabile  pertinent,  yel  meri  sunt  mores, 
inter  plures  aut  pauciores  Gentes  recep- 
ti, qui  per  se  nullam  Tim  obligandi  ha- 
bent, sed  tunc  demum  iUam  accipiunt, 
quando  quis  heic  et  nunc  se  illis  subji- 


Law  in  a wider  sphere  is  Jus  Oentium,  the  Law  of  Nations,  that 
Law  which  has  received  an  obligatory  force  from  the  will  of  all 
nations,  or  of  many. 

1 have  added  "or  of  many!*  because  scarce  any  Law  is  found,  except 
Natural  Law,  (which  also  is  often  called  Jus  Qmtium^  common  to  aU 
nations.  Indeed  that  is  often  Jus  Gentium  in  one  pact^f  the  world 
which  is  not  so  in  another ; as  we  shall  shew  when  we  come  to  speak 
of  captivity  and  of  posdiminium. 

2 This  Jus  Gentium,  Law  of  Nations,  is  proved  in  the  same  man- 
ner  as  the  unwritten  Civil  Law,  by  constant  usage,  and  the  testimony 
of  those  who  have  made  it  their  study.  It  is,  as  Dio  Chrysostom  says, 

2—2 
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filou  Kai  j(povov^  repertum  temporia  et  uma.  Atque  in  eam 
rem  maximam  nobis  usum  praebent  illustres  annalium  condi- 
tores. 

Xy.  1 Jus  voluntarium  divinum  quod  sit,  satis  ex 
ipso  vocum  sono  intelligimus : ^id  nimirum  quod  ex  voluntate 
cbvina  ortum  habet:  quo  discrimine  a jure  naturali»  quod 
item  divinum  dici  posse  diximus,  internoscitur.  In  hoc  jure 
locum  habere  potest,  quod  nimiam  indistincte^  dicebat  Anax- 
archus  apud  Plutarchum  in  Alexandro:  non  ideo  id  Deum 
velle,  quia  justum  est,  sed  justum  esse,  id  est  jure  debitam, 
quia  Deus  voluit. 

2 Hoc  autem  jus  aut  datum  est  humano  generi,  aut 
populo  uni.  Humano  generi  ter  jus  datum  a Deo  reperimus: 
statim  ^post  hominem  conditum»  iterum  in  reparatione  humani 
generis  post  diluvium,  postremo  in  sublimiori  reparatione  per 
Christum.  Tria  hmc  jura  haud  dubie  omnes  homines  obli- 
gant, ex  quo  quantum  satis  est  ad  eorum  notitiam  pervene- 
rant 

Xyi.  1 Ex  omnibus  populis  unus  est,  cui  peculiariter 
Deus  jura  dare  chgnatus  est,  populus  scilicet  Hebraeus,  quem 


cit,  pacto  expreno  vel  tacito.  Qua  de 
re  diximiu  in  Notis  Gallicis  od  hunc 
nostrum  Auctorem.  Vide  et  Puxen- 
DOBF.  De  Jur,  NaL  et  Gent.  ii.  3.  23. 
J.B. 

^ Vide  Auctoris  Epist.  Part.  ii. 
Epist.  429.  ubi  refelli^  qu»  Salmasius 


adrersus  eum  dixerat.  J,  B» 

^ Dicebat  Anaxarchut]  Est  apud 
Plutarchum  in  Alexandro,  [pag.  595. 
A.  Torn.  I.  Vide  qu»  de  Ulo  loco  scrip- 
simus, in  PuxBNBOBF.  De  Jur.  Nat.  et 
Geni.  Lib.  ii.  cap.  3,  § 4,  n.  1.  J.  B.] 

* Dehis  omnibus  fuse  egimus  in  Notia 


the  iuTention  of  life  and  of  time.  And  here  the  best  historians  are 
a great  help  to  us*. 

XV.  1 What  is  Divine  [instituted]  Law  is  sufficiently  apparent 
from  the  term  itself;  namely,  that  which  has  its  origin  from  the  Divine 
Will ; by  which  character  it  is  distinguished  from  Natural  Law,  which 
also  may  be  called  Divine,  [but  which  is  independent:  see$x,5].  In 
such  Law  it  may  be  said,  but  wHh  reserve,  that  God  did  not  command 
the  act  because  it  was  just,  but  that  it  was  just  because  God  command- 
ed it. 

2 This  Law  is  given  either  to  the  whole  human  race,  or  to  one 
nation.  To  the  human  race,  the  Law  has  thrice  been  given  by  God ; 
at  the  Creation;  immediately  after  the  Deluge,  and  at  the  coming  of 

* Concerning  the  distinction  of  the  two  senses  of  Jus  Gentium,  that  of  the  Ro- 
toansywith  whom  it  means  the  Law  common  to  all  nation^  and  that  of  the  modem» 
with  whom  it  means  the  Law  between  nation^  see  Elemenie  of  Morality,  1951. 
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sic  alloqiutur  Moses  Deut  iy.  7.  Qu<b  gens  tarn  magnae  cui 
Dei  propinqui,  sicut  dominus  Deus  noster,  ad  omnia  vota 
quce  ei  facimus  f quos  gens  tam  magna,  cui  sint  constitu-^ 
tiones  et  jura  oequa,  qualis  est  lex  heec  tota,  quam  ego 
hodie  coram  vobis  propono  f Psalmographus  Psalmo  cxlyii : 
Indicat  Deus  verba  sua  Jacoho,  constitutiones  ac  jura  sua 
Israeli,  non  ita  fecit  genti  ulli : ideo  jura  ista  non  nove^ 
runt. 

2 Nec  dubitandum,  quin  fallantur  Judaeorum  illi  (quos 
inter  Tryphon  in  disputatione  cum  Justino)  qui  existimant 
etiam  alienigenis,  si  salvi  esse  vellent,  subeundum  fuisse  legis 
Hebraicas  jugum.  ^Neque  enim  eos  obligat  lex,  quibus  data 
non  est.  At  quibus  data  sit  lex,  ipsa  loquitur : Judi  Israel 
£t  pasdm  foedus  cum  ipsis  ictum,  ipsi  in  peculiarem  Dei 
populum  adsdti  dicuntur:  quod  verum  esse  agnoscit  et  ex 
loco  Deuteron.  xxxiii.  4.  probat  Maimonides. 

3 Quin  inter  ipsos  Hebraeos  vixerunt  semper  aliqui 
exteri  homines  evoefiels  Kal  oefiojuevot  ror  Oeoy,  qualis  Syro- 
phoenissa Matth.  XV.  22;  qualis  ille  Cornelius  Actor,  x.  2, 
Twv  aefiofierwy  *EXXi7i^a)i;.  Actor.  xvii.  4,  Hebraice 


nostril  Gallicis  ad  hnno  locnm.  J,  B. 

* QiuBstio  de  $alute  Ethnicorum  heio 
omnino  seponenda,  ntpote  ad  rem  nihil 
fisdens.  Sive  enim  Ethnici,  absque 
cognitione  et  ohaenratione  Legis  He« 
braicSB  yitam  asternam  consequi  potu- 
erint, sIto  non  potuerint:  hoc  certum, 


eos,  qni  illa  excludentur,  non  ideo  dam- 
natum iri,  quod  Legem  eamignoraTerint, 
adeoque  non  obserTaverint,  cnjns  nul- 
lam notitiam  habebant,  neo  habere  po. 
terant ; sed  quod  adversus  Legem  Na- 
turalem, quam  ex  lumine  Bationis  hau- 
rire eis  licebat,  peccaverint.  J,  B, 


Christ.  These  three  sets  of  Laws  oblige  all  men,  as  soon  as  they 
acquire  a sufficient  knowledge  of  them. 

XYI.  1 There  is  one  nation  in  particular  to  which  God  has  es- 
pecially given  his  Laws,  namely,  the  Hebrew  people.  See  Deut.  iv.  7 ; 
Psalm  czlvii. 

2 It  is  erroneous  to  suppose  (as  some  Jews  have  done)  that  those 
of  other  nations,  in  order  to  be  saved,  must  submit  to  the  Jewish  law. 
For  the  law  does  not  oblige  those  to  whom  it  is  not  given ; and  it  tells 
us  itself  to  whom  it  is  given,  by  saying,  **  Hear,  O Israel."  And  the 
Jews  are  perpetually  spoken  of  as  under  a special  covenant,  and 
chosen  to  be  a peculiar  people  of  God;  as  Maimonides  proves  from 
Deut;  zniiL  4. 

3 There  were  however  always  living  among  the  Jews  certain  **  de- 
vout persons,"  as  the  Syrophoenician  woman,  Cornelius,  the  “ devout 
Greeks"  (Acts  xvii.  4),  who  are  also  spoken  of  in  various  passages  of 
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[Lib.1. 


pii  ex  Gentibus:  ut  legitur  ® titulo  Thalmudico  de  Hege. 
Talis  qui  est,  in  lege  dicitur  Levit  xxii.  25,  2lWVy\ 

Levit  XXV.  47,  ubi  Chaldaeus  dixit  ^incolam  incircumcisum. 
Hi,  ut  narrant  ipsi  Hebraeorum  magistri,  leges  Adamo  et 
Noae  datas  servare  tenebantur,  abstinere  ab  idolis  et  san- 
guine, et  aliis  quae  infra  suo  loco  memorabuntur,  at  non  item 
leges  proprias  Israelitarum.  Itaque  cum  Israelitis  non  liceret 
vesci  carne  bestiae  quae  fato  suo  periisset,  peregrinis  tamen 
inter  ipsos  viventibus  id  licebat,  Deuter.  xiv.  21.  Nisi  quod 
quibusdam  legibus  specialiter  expressum  est,  ut  incolae  iis  non 
minus  quam  indigenae  teneantur^. 

4 Extraneis  etiam,  qui  aliunde  advenirmit,  neque  insti- 
tutis Hebraicis  subjicerentur,  in  templo  Hierosolymitano 
licuit  Deum  adorare,  et  victimas  offerre,  ^stantibus  tamen  in 
loco  peculiari  ac  separato  a statione  Israelitarum,  1 Reg.  qui 
Latinis  3 Reg.  viii.  41,  2 Macc.  iii.  35,  Johan,  xii.  20,  Ac^ 


« Titulo  Thalmudico  deIUg€\  Et  ti- 
tulo de  Sjnedrio,  cap.  11. 

^ Incolam  incircumcisum]  De  tali 
agitur  et  Exodi  xiL  4d.  A quo  distin- 
guitur proselytus,  id  est  circumcisus  ad- 
vena, ut  ostendit  collatio  loci  Num,  ix. 
14.  De  piis  illis  incircumcisis  multa 
habet  Maimonides  libro  de  Idololatria^ 
c.  X.  § 6.  Idem  in  commentario  ad 
MUnqjoth,  et  alibi  saepe,  pios  illos  ex 
gentibus  participes  ait  futuros  bonorum 
futuri  saeculi.  Chrysostomus  ad  Roma- 
nos cap.  2:  aroiov  *lovdaiov  itrravdd 
ij  irepl  votw»  *E\\tjtfwv  SiaXe- 
yrrat  ; rcov  7rp6  tow  XpioTov  iram 
povalai,  O01TM  ydp  elv 
<rro«  e<pdatre  ypovow  6 Xoyoi  * gwm  Ju- 
daum  hic  indicat,  et  de  quibus  Oracis 


disserit  ? de  iis  qui  ante  Christi  adoen» 
tum  fuere : nondum  enim  ad  Gratia 
tempora  perducta  est  oratio.  Deinde: 
**EXXtjvai  di  tifravBd  ob  rove 

elSwXoXaTpovvrae,  dXXd  robt  0eo<rc- 
fiovirrat,  robi  rm  <pv<nK»  ireiBofimve 
X6y(o,  robe  irXtiv  r&v  'loudaiKwv  ira- 
partipdoewv  irdvra  rd  irpde  eboefieias 
trvtrreXovirra  duxrnpovvrae»  Exem- 
plaque dat  in  Melchisedeco,  Jobo,  Rini- 
vitis,  Cornelio,  mox : *£XXt}va  di  iroXiv 
obrbv  9ldmXoXdrpiiv,dX\d  rdv  deooe^ii 
Kal  ivdperov  jcal  rmv  vopucmv  xapanf- 
pnostov  dirtiXXaypevov  tpiirl'  Gracos 
hic  dicit,  non  idolorum  cultores,  sed  in 
Deum  pios,  naturali  rationi  obsequentes, 
qui  prater  Jtbdaica  instituta,  cuncta  qua 
ad  pietatem  facerent  servabant.  EtGresm 


the  Old  Testament  [see  the  references.]  These,  as  the  Jewish  doctors 
teach,  were  bound  to  obey  the  laws  given  to  Adam  and  to  Noah,  to 
abstain  from  idols  and  from  blood,  and  some  other  matters ; but  not 
to  observe  the  peculiar  Jewish  laws : except  that  some  laws  expressly 
direct  that  not  only  the  Jew,  but  the  stranger  within  his  gate  should 
he  hound  by  them : [as  the  law  of  the  Sabbath : Exod.  xx.  10]. 

4 It  was  also  permitted  to  strangers  to  worship  and  to  sacrifice 
in  the  temple ; hut  standing  in  a peculiar  place,  separate  from  the 
place  of  the  Israelites. 

The  prophets  speaking  to  strangers ; Elisha  to  Naaman,  Jonah  to 
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tor.  viii.  27.  ^Neque  Elisaeus  Naamani  Syro,  neque  Jonas 
Ninivitis,  neque  Daniel  Nabuchodonosoro,  neque  Prophetae 
alii  Tyriis,  Moabitis,  JSgyptiis,  ad  quos  scribunt,  unquam 
significarunt  opus  ipsis  esse  ut  Mosis  legem  susciperent®. 

5 Quod  de  tota  lege  Mosis  dixi,  idem  et  de  drcum« 
dsione,  qum  legis  quasi  introitus  erat,  dictum  volo.  Hoc 
tantum  interest  quod  lege  Mosis  Israelitae  soli  tenebantur, 
circumcisionis  autem  lege  tota  Abrahami  posteritas:  unde 
Idumaeos  a Judaeis  coactos  circumcisionem  suscipere  in  histo- 
riis Hebraeorum  et  Graecorum  legimus.  Quare  qui  populi 
extra  Israelitas  circumcisi  sunt  (sunt  autem  complures,  quorum 
Herodotus,  Strabo,  Philo,  Justinus,  Origenes,  Clemens  Alex- 
andrinus, Epiphanius,  ^Hieronymus,  meminerunt)  eos  credi- 
bile est  ab  Ismaele,  aut  ab  Esayo,  aut  ^ex  Cethurae  posteris 
yenisse. 

6 Ceterum  in  aliis  omnibus  locum  habebat  Pauli  illud. 


emi  ntrmm  vocai,  non  culiorem  idolo- 
rum^ sed  piuMf  virtute  praditunif  a legis 
vero  libertan.  Eandem  in  sen- 

eam trahit  illad,  toTc  dvSfiois  co«  duo- 
fio^,  lege  solutis  ut  lege  solutus,  et  ora- 
tione xH.  de  Statois : "EXXtjva  iirravOa 
icaXei  ob  t6v  sldtsXoXdTpTjv,  dXXd 
irpooKvvovvra  fihv  t6u  Oedu  /xdvov,  ovk 
eifbsScfievo»  dk  rg  tuv  *IovbaiKtSu  ira- 
paTtjpii<rea»  di/dyKtf,  <ra(3^aTurfioii 
Xeyw  KOI  irepiTopg  xal  uaBapiarfioit 
dta<p6poiv,  dXXd  gnXo<ro<f>iau  diraa-a» 
Kal  evoifittav  it/beiKvvfievou.  Greecum 
hie  appeUat,  non  idolis  deditum,  sed 
unius  Dei  invoccdorem,  talem  tamen  gui 
Judaieorum  rituum  necessitati  alligatus 
non  sity  sabbatorum  puta  observationibus, 
eircumcisiom,  variis  ablutionibus,  inie- 


rim qui  in  omnibus  sapientia  studium 
pietatemque  ostendat,  [Torn.  Yi.  i>ag. 
54.J 

7 Ut  in  prohibitione  operis  faciendi 
die  Sabbathi,  Ezod,  xx.  10.  J,  B, 

« Stantibus  in  loco  peculiari]  Vide 
Joeephum  abi  Templi  Salomonis  his- 
toria tractatur.  [Confer  doctissimam 
Selbenum,  de  Jur.  Nat,  et  Oent,  secun- 
dum Hehr,  Lib.  ni.  cap.  6.  J,  B,] 

f Neque  Elisceus  Naamani  Syro] 
Idem  sentit  Hilarias  ad  Matth.  xi. 

* Adde,  qasB  Anetor  habet  in  alio 
Opere,  de  Verit,  Belig.  Christ,  Lib.  t. 
§7.  J,B, 

g Bieronymus]  Addi  potest  T%so- 
doretus. 

b Ex  Cethura  posteris]  Ex  his  orti 


tho  Ninevitea,  Daniel  io  Nebuchadnezzar,  and  other  propheta  to  the 
Tyrians,  Moabites,  and  Egyptians;  never  say  that  they  were  required 
to  submit  to  tho  Law  of  Moses. 

6 The  same  is  true  of  circumcision ; with  this  difference,  that  the 
Law  of  Moses  bound  the  Israelites  only,  the  law  of  circumcision,  all 
the  posterity  of  Abraham;  whence  the  Jews  imposed  circumcision  on  the 
Idumeans.  Therefore  the  other  peoples  who  used  circumcision  were 
probably  descended  from  Ishmael  or  from  Esau,  or  from  Eeturah 
[Abrahn^’s  wife,  Gen.  xxv.  1]. 

6 In  all  other  cases,  the  reasoning  of  6t  Paul,  Rom.  ii.  14,  ap- 
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Bom.  ii.  14,  Cum  gentea  quce  legem  non  habent  ^natura 
suapte  (id  est  moribus  ex  primmyo  fonte  manantibus:  nisi 
quis  malit  illud  natura  referre  ad  praecedentia,  ut  opponan-* 
tur  gentes  Judaeis  quibus  statim  natis  lex  instillabatur) 
ea  quce  legis  sunt : isti  legem  non  habentes  sibi  sunt  lex : 
ut  qui  ostendant  ipsum  opus  legis  mentibus  suis  inscriptum^ 
simul  testimonium  reddente  ipsorum  conscientia^  et  cogita^ 
iionibus  sese  mutuo  accusantibus  aut  etiam  excusantibus» 
Et  illud  ibidem.  Si  praeputium  (id  est  praeputiatus  homo) 
observet  mandatum  legis,  nonne  prcoputium  tUius  pro  cir^ 
Aiuiq.TT.2.  cumcisione  reputabitur?  Bene  ergo  in  Josephi  historia 
^n».xiLi4.  Ananias  Judaeis  Izaten  Adiabenum  (Ezaten  hunc  Tacitus 
Yocat)  docebat  ^ etiam  citra  circumcisionem  Deum  recte  coli 
et  propitium  haberi  posse.  Nam  quod  extranei  multi  circum* 
cisi  sunt,  et  per  circumcisionem  legi  se  obligarunt  (ut  explicat 
Paulus  Gal.  y.  3)  id  fecerunt  partim  ut  jus  ciyitatis  adipisce- 
rentur (nam  proselyti  qui  Hebraeis  'IJ  hospites  justitiae, 
*pari  jure  erant  cum  Israelitis,  Num.  xy.)  “partim  ut  earum 


Tidentur  JEthiopnm  illi,  qnoa  droum- 
cisis  annamerat  Herodotus : Homeritaa 
illos  YOcat  Epiphanius.  [Homerits  pars 
erant  Idumaeorum ; et  Auctor  ipse  id 
dixit,  in  libr.  De  Ferit.  Rdig,  ChriH* 
L.  I.  § 16,  pag.  63,  not.  75,  nupere  ed. 
Amst.  1718.  Ceterum  heic,  ex  sen- 
tentia ipsius  eTO  recepta,  ponit  pro 
certo,  circumcisionem  ab  Hebneis  ad 
alias  gentes  manasse.  Quem  tamen  pro- 
babile est  aliud  censurum  fuisse,  si 
Mabshxhi  et  Spencesi,  Eruditissimo- 
rum Anglorum,  opera  yidere  potuisset. 
J.  B.] 

* Naiura  tuapt^  Tois  t»7c  <j>6<r€w 
\oyicfiot9,  collecHotdbus  naturalibus,  ait 


Chrysostomus.  Idem  mox:  tid  tovto 
ydp,  <pri<riv,  ei<rl  6av/ia<rrol,  bri  sofiou 
ovK  ide^Oriaau,  Ob  hoc,  inquit,  admi» 
randi  sunt  quod  lege  opus  non  habuerint» 
Item : dpeei  dvrl  rou  vopov  rd  <rvirei« 
Kal  Xoyivfidf  Swfficitpro  lege  con- 
scientia et  roHonis  usus,  Tertullianus 
adversus  Judesos,  (cap.  2) : Asde  legem, 
Moysisseriptam  in  tabulis  lapideis,  legem 
Juisse  contendo  non  scriptam,  qua  natu- 
raliter inteUigebatur,  et  a patribus  custo* 
didbatur,  Bon  longe  hinc  abit  Isocra- 
teum illud:  [pag.  148.  a.  in  Orat,  Are- 
opag,'\  deX  Tobs  cu  iroXcxcvo/iAepovv  ou 
Tav  erode  ipiriTrXdvat  ypappartop^ 
d\\*  ts  Tai9  t/fvxaXe  ixei»  tucaio». 


plies.  The  Gentiles  are  a law  io  themselves:  tho  uncircumcision, 
keeping  this  law,  is  counted  for  circumcision  [y.  26].  And  this  was 
acknowledged  [see  the  example].  But  circumcision  was  sometimes 
undergone  by  strangers  for  special  objects  [see  the  text].  Tet  some 
in  later  times  perrersely  held  that  there  was  no  salyation  out  of  the 
pale  of  Judaism. 

7 Hence  we  learn  that  we  are  not  bound  by  any  part  of  the 
Jewish  law,  peculiarly  so  called ; because  all  obligation  extraneous  to 
Natural  Law  comes  from  tho  will  of  the  Lawgirer;  and  there  is  no 
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promissionum  essent  participes,  qum  non  communes  humano 
generi,  sed  Hebraoo  populo  erant  peculiares ; quanquam  non 
negem  posterioribus  ssBculis  accessisse  etiam  in  nonnullis  pra* 
▼am  opinionem,  quasi  extra  Judaismum  salus  non  esset. 

7 Hinc  colligimus,  nulla  parte  legis  Hebrsem,  qua  lex 
est  proprie,  nos  obligari,  quia  obligatio  extra  jus  naturae 
Tenit  ex  Toluntate  legem  ferentis*  Deum  autem  voluisse  ut 
alii  quam  Israelite  ista  lege  tenerentur,  nullo  indicio  potest 
deprehendi.  Kon  igitur,  nos  quod  attmet,  probanda  est  ulla 
legis  abrogatio:  nam  nec  abrogari  potuit  eorum  respectu, 
quos  nunquam  obstrinxit.  Sed  ab  Israelitis  ablata  est  obli- 
gatio, qaosA  ritualia  quidem,  statim  postquam  lex  Evangelii 
coepit  promulgari ; quod  Apostolorum  prindpi  clare  fuit  reve- 
latum, Act.  X.  15 ; quoad  cetera  vero,  postquam  populus  ille, 
per  excidium  urbis  et  desolationem,  praecisa  ^omni  spe  resti- 
tutionis, populus  esse  desiit. 

8 Nos  vero  alienigenae  non  id  Christi  adventu  consecuti 
sumus,  ut  Mosis  lege  non  teneremur,  sed  ut  qui  antea  spem 


Qui  bona  republiea  fiui  velint,  ii  debent 
non  Uteri»  implere  porticus,  »ed  in  animis 
quod  justum  estfirre, 

EUam  dira  dreumdsionem  Deum 
recte  edU  et  propUiwn1ud>eriposse'^  Ipae 
Tryphon,  de  rigore  remittens,  Justino 
tie  ait:  fiivovri  aot  iu  ixelste  tw  r^t 
d>tbo<rod>t<it  rpoirtp  ^Xirlt  vireXelnreTO 
dfieluovoe  polpae  * si  in  illa  philoso- 
phandi ratione  mansisses,  erat  tibi  reU- 
qua  spes  aliqua  status  inelioris,  [pag.  29. 
Cetenun  de  Anania  isto  ride  qnie  habet 
y.  C.  Petrus  ’Wssselino.  Observat» 
Lib  I.  cap.  9j. 

1 Pari  jure  erant  cum  Israditis]  Jus- 
tinus colloquio  cum  Tryphone : irpo<r»}- 
XvToe  orspvrepvopeuoe,  «1  Tep  Xa<p  upov 


Kexnpti>^ev,  iorlv  Pro- 

selytus qui  drcumcisus  populo  se  agqre- 
gaoity  par  est  indigena,  [p.  851.  D.  Vide 
tamen  qu»  ad  hunc  1.  annotarit  Otto. 
H.J 

■>  Partim  ut  earum  promissionum 
essent  partidpes'l  Et  ob  id  ad  Paschalis 
ritus  communionem  admittebantur.  [Yid. 
Exod,  zii.  19,  47,  48]. 

* Ita  edidimus,  quum  antea  in  om- 
nibus editionibus  fuerit,  desolationem 
pracisam  sine  spe  restitutionis.  Nihili 
est  illud  pnsctsaiM,  junctum  desola- 
tionem. Unde  autem  error  tjpotheta- 
mm  ab  Auctore  ipso  rebus  potius  quam 
rerbis  intento  non  animadrersus  mana- 
Terit,  quiris  facile  conjicere  potest.  J.B^ 


indication  ibat  it  was  the  will  of  God  that  others  besides  the  Israelites 
dionld  be  bound  by  that  law.  We  hare  therefore  no  occasion  to  prove 
the  abrogation  of  this  law ; for  it  could  not  be  abrogated  with  regard 
to  those  who  were  never  bound  by  it.  With  regard  to  the  Jews,  the 
obligation  of  the  Ritual  Law  was  removed  on  the  promulgation  of  the 
Gospel,  as  was  revealed  to  St  Peter,  Acts  x.  15.  The  rest  of  the  Jewish 
Law  was  abolished  by  the  dispersion  of  the  Jewish  nation. 

8 What  we  Gentiles  have  gained  by  the  coming  of  Christ  is,  not 
that  wo  are  fieed  from  the  law  of  Moses : but  that,  wherever  formerly 
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tantum  satis  obscuram  in  Dei  bonitate  positam  habere  pote- 
ramus, nunc  diserto  foedere  fulciamur,  utque  in  unam  Eccle- 
siam coalescere  possimus  cum  Hebraeis  filiis  Patriarcharum, 
sublata  ipsorum  lege,  quo  velut  intersepimento  a nobis 
distinebantur.  Ephes.  ii.  14. 

XVII.  1 Cum  ergo  directam  obligationem  lex  per 
Mosem  data  in  nos  inducere  non  possit,  ut  jam  ostendimus, 
yideamus  ecquem  alium  usum  habere  possit,  tum  in  hac  de 
jure  belli,  tum  in  similibus  aliis  qusestionibus.  Id  enim  scire 
ad  multa  refert. 

2 Primum  ergo  ostendit  lex  Hebrma,  id  quod  ea  lege 
prmcipitur  non  esse  contra  jus  natur».  Nam  cum  jus  natur», 
ut  ante  diximus,  sit  perpetuum  atque  immutabile,  non  potuit 
a Deo,  qui  injustus  nunquam  est,  quicquam  adversus  id  jus 
prssmpi.  Adde  quod  lex  Mosis  vocatur  immaculata  et  recta. 
Psalm,  xix.  qiu  Latinis  xviii.  8.  et  Apostolo  Paulo  sancta,  justa, 
bona  Rom.  vii.  12. 

De  pr»ceptis  loquor : nam  de  permissis  distinctius  agen« 
dum  est.  Permissio  enim  qu»  lege  fit  (nam  qu»  nudi  est 
facti,  et  impedimenti  remotionem  significat,  huc  non  pertinet) 
aut  plena  est,  qu»  jus  dat  ad  aliquid  omnino  licite  agendum ; 

n De  poHeriori  genere  aliter  se  ree  « Id  mtnc  etiam,  ei  non  et  ampliue 
hdbei]  Yide  Chrjiostomtim  ad  finem  a Chrietianie preeetandum]  Tertullianus 
▼11.  ad  Romance,  [Tom.vi.  pag.  103J.  de  Pudicitia:  Libertae  ta  Chrieto  non 


we  could  only  have  an  obscure  hope  founded  on  the  goodness  of  God, 
we  now  have  a Covenant,  and  may  be  gathered  into  one  Church  with 
the  descendants  of  the  Patriarchs,  the  Law  being  tahen  away,  which 
was  the  partition-wall  between  us ; Eph.  ii.  14. 

XVII.  1 Since  then  the  law  of  Moses  cannot  impose  any  direct 
obligation  upon  us,  let  us  see  if  it  can  be  of  any  other  use  in  questions 
of  the  Rights  of  War,  and  the  like. 

2 (1)  In  the  first  place,  the  Jewish  Law  shews  that  what  is  com- 
manded by  that  law  is  not  contrary  to  Natural  Law.  For  Natural  Law 
being,  as  we  have  said  [x.  5]  perpetual  and  immutable,  God,  who  is 
never  unjust,  could  not  command  anything  against  that  Law.  Add 
that  the  Law  is  called  right,  pure,  holy,  just,  and  good.  [See  the  quo- 
tations]. 

This  is  true  of  precepts : with  regard  to  permissions,  we  must  dis* 
tinguish.  Permission,  as  a mere  fact,  [that  is,  by  saying  nothing,  as  the 
law  does  concerning  actions  altogether  indifferent,]  need  not  be  con- 
sidered. Permission  legal,  is  either  plenary,  which  gives  a right  to  do 
a thing  entirely  lawfully ; or  less  full,  which  only  gives  impunity  among 
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aot  minor  plena,  qns9  tantum  impunitatem  dat  apud  homines 
et  jus  ne  quis  alius  impedire  licite  possit.  Ex  prioris  generis 
permissione  non  minus  quam  ex  praecepto  sequitur  id  de  quo 
lex  agit  contra  jus  natur»  non  esse.  posteriori  genere 
aliter  se  res  habet.  Sed  raro  locum  habet  h»c  collectio: 
quia  cum  permittentia  yerba  sint  ambigua,  magis  ex  jure 
naturae  interpretari  nos  convenit  utrius  generis  sit  permissio^ 
quam  ex  permissionis  modo  ad  jus  naturae  argumentando  pro* 
cedere. 

3 Huic  primae  observationi  affinis  est  altera,  licere  n. 

nunc  his  qui  imperium  inter  Christianos  obtinent,  leges  ferre 
ejus  sensus  cujus  sunt  leges  per  Mosem  datae,  nisi  si  quae 
sint  leges,  quarum  tota  substantia  ad  tempus  Christi  expec-t 
tati  et  Evangelii  nondum  revelati  pertineat,  aut  nisi  Christus 
ipse  contrarium,  aut  in  genere  aut  in  specie,  constituerit. 

Nam  his  tribus  causis  demptis  nulla  potest  alia  excogitari,  cur 
quod  olim  Mosis  lege  fuit  constitutum,  nunc  sit  extra  ea  quae 
licent. 

4 Tertia  observatio  haec  sit:  quicquid  ad  eas  virtu- 
tes  pertinens  quas  Christus  a suis  disdpulis  exigit,  lege 
Mosis  praeceptum  est,  ^id  nunc  etiam,  si  non  et  amplius,  a 

JtcU  idnoceniut  i^Juriam;  manet  Uxioia  ricorduB^  benevolentia,  pudicitia,  (Cap. 
pietatis,  sanctitatis,  humanitaiis,  fserita-  6). 
tis,  constantia,  castitatis,  justitia,  mif e» 


men,  and  a Right  not  to  be  impeded  by  any  other  person.  Permission 
of  the  former  kind,  no  less  than  precept,  prores  that  the  matter  so 
stated  is  not  against  Natural  Law.  With  regard  to  permission  of  the 
latter  kind,  the  case  is  different.  But  this  inference  [from  the  Law  of 
Moses  to  the  Natural  Law]  rarely  occurs : because  when  the  words  of 
permission  are  ambiguous,  it  is  more  conreniont  to  infer,  from  the 
Natural  Law,  the  kind  of  the  permission,  than  from  the  kind  of  the 
permission  to  infer  the  agreement  with  Natural  Law. 

3 (2)  We  remark  also : that  it  is  now  lawful  for  the  Rulers  of 
Christian  states  to  make  laws  of  the  same  purport  as  the  laws  of 
Moses ; except  those  Mosaic  Laws  of  which  the  whole  substance  be- 
longed to  the  time  when  Christ  was  expected,  and  the  Gospel  not  yet 
reTealed;  or  except  Christ  has  commanded  the  contrary  generally;  or 
specially.  With  these  three  exceptions,  there  cannot  be  deyised  any 
case  in  which  that  which  was  formerly  instituted  by  the  Law  of  Moses 
should  not  be  within  the  lawful  sphere  of  instituted  law  at  present. 

4 (3)  In  the  third  place : whatever  is  commanded  by  the  law  of 
MoseSi  connected  with  the  virtues  which  Christ  requires  from  his  dis- 
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Christianifl  pra&standum.  Fundamentum  hujus  obserrationia 
est,  quod  qum  virtutes  a Christianis  exiguntur,  ut  humilitas, 
patientia,  dilectio,  exiguntur  ^in  majore  gradu  quam  statu 
legis  Hebriucie  exigebantur : idque  merito ; quia  etiam  pro- 
missiones coelestes  in  Evangelic  multo  clarius  proponuntur. 
Hinc  lex  vetus  comparatione  Evangelii  dicitur  fuisse  nec  per- 
fecta, nec  a/uL€fiiTT09,  Heb.  vii.  19;  viii.  7.  et  legis  finis 
dicitur  Christus,  Eom.  x.  5.  lex  autem  manuductrix  ad  Chris- 
tum, Gal.  iii.  25.  Sic  lex  vetus  de  sabbato,  et  altera  de 
decimis,  monstrant  Christianos  obligari,  ne  minus  septima 
temporis  parte  ad  cultum  divinum,  nec  minus  fructuum 
decima,  in  alimenta  eorum,  qui  in  sacris  rebus  occupantur, 
aut  similes  pios  usus  seponant 


p In  memore  gradu]  ChiTsoetomiu 
de  LXZXiT.  [Tom.vi.  pag. 

295J.  fiet^ova  iiriMKvvtrQat  iel 

Bti  nroXKd  fj  'rov  irvevfiartn 
Xdpis  ^JcjcexvTat  vvif,  Kal  fieydXti  tij* 
Tov  Xpttrfod  7Tap0v<rta9  f}  d»ped,  Megor 
nunc  virtue  ostendenda  est,  quia  multa 
nune  spiritus  effusa  est  gratia,  et  ingens 
donum  est  Christi  adventus.  Similia  ha- 
bet idem  oratione.  Esse  ez  neglecta 
Titia;  et  dej^onus  tertio ; et  od  Boma- 
noa  Ti.  14,  et  vii.  6,  Adde  Irenaum, 


Lib.  W.  cap.  xxvi.  Scriptor  Synopseoa 
Sacr»  Scriptor»,  qo»  inter  opera  eat 
Athanaeii,  de  capite  quinto  Matthei 
agens,  in-iTeiuet  Tat  iv  tw  u6fi<p  irro^ 
\dt,  intensiora  fodi  hic  Christus  legis 
prescepta.  [Tom.  ii.  pag.  122.  a.  1686]. 

q Et  altera  de  dedmis]  Sic  lege  hao 
apud  Christianos  utitur  Irensus,  Lib.iT. 
cap.  xxxiv.  et  Chrysoatomus  sub  finem 
capitis  ultimi  prioris  ad  Corinthios,  et 
ad  Ephesios  ii.  10. 


ciples,  that,  at  least,  if  not  more,  is  due  from  Christians.  The  foun- 
dation of  this  remark  is  this : that  the  Tirtues  which  are  required  of 
Christians,  as  humility,  patience,  kindness,  are  required  in  a greater 
degree  than  they  were  under  the  Jewish  Law:  and  that  with  good 
reason;  because  the  heayenly  promises  are  more  and  more  clearly 
giyen  in  the  Gospel.  And  hence,  the  Old  Law  is  declared  not  to  haye 
been  perfect,  nor  faultless:  and  Christ  is  called  the  efnd  of  the  Law; 
and  the  Law  a schoolmaster , to  lead  us  to  Christ.  [See  the  references  in 
the  text]. 

For  example,  the  Old  Law  concerning  the  Sabbath,  and  the  Law 
concerning  Tithes,  shew  that  Christians  are  obliged  to  giye  up  not  less 
than  a seyenth  part  of  their  time  to  diyine  worship ; and  not  less  than 
a tenth  part  of  their  goods  for  the  support  of  those  who  minister  in 
sacred  things,  and  the  like  pious  uses. 


CAPUT  II. 

AN  BELLARE  UNQUAM  JUSTUM  SIT. 


1.  «Tim  natUTCB  heUo  non  repug~ 
nare,  prohcOur  rationibus : 
n.  Historia. 
m.  Consensu. 

IV.  Jus  gemtkm  non  repugnare 
bdlo  probatur. 

V.  Jus  dioinwn  voluntarium^ 
ante  Evangelii  tempus^  bello 
nonrepugnareprob<Uvr,cum 
solutione  objectionum. 

VT.  Ad  qucBstionenh  bellum 
cum  j/ure  Evangelico  pugnet^ 
prcemonita. 


YII.  Argumenta  pro  negamie  sen* 
tentia  ex  sacris  literis. 

yni.  Solutio  argumenJtorum  ex  sa- 
cris literis  pro  parte  ciente. 

QL  Examinatur  veterum  Cruris* 
tianorum  drea  hanc  rem 
eonsendo. 

Negans  privatim  consilio 
poHwj  quam  praecepto  nixoy 
r^obatur. 

X.  Affirmansy  publica  Ecclesice 
auctoritate,  consensu,  et  tem* 
porum  usu  confirmatur. 


YISIS  Juris  fontibus,  ad  primam  ac  generalissimam  yeni- 
amus  qusBstionem,  qum  hmc  est,  an  bellum  aliquod  justum 
Bit,  sive,  an  bellare  unquam  liceat. 

I.  1 Hsbc  autem  ipsa  quaestio,  ut  et  aliae  quae  deinceps 
sequentur,  ad  jus  naturae  primum  exigenda  est.  M.  Tullius 
Cicero  tum  tertio  de  Finibus,  tum  aliis  in  locis,  ex  Stoicorum 
libris  erudite  disserit,  esse  quaedam  prima  naturae,  Graecis  rd 
irpwra  Kara  quaedam  consequentia,  sed  quae  ilUs 

primis  praeferenda  sint.  Prima  naturae  vocat,  quod  simulatque 
natum  est  animal,  ipsum  sibi  conciliatur  et  commendatur  ad  • 
se  conservandum,  atque  ad  suum  statum,  et  ad  ea  quae  con- 
servantia sunt  ejus  status  diligenda : alienatur  autem  ab  inte- 


Chafteb  II.  Whether  War  ever  be  Just. 

Havinq  seen  wbat  are  the  fountains  of  Jus  or  of  Law,  let  us  come 
to  the  first  and  more  general  question,  which  is  this:  Whether  any  war 
be  just;  or.  Whether  it  ever  be  lawful  to  make  war. 

I.  1 This  question,  and  others  which  will  follow,  are  first  to  be 
treated  with  reference  to  Natural  Law.  Cicero  repeatedly  speaks  of 
certain  First  Principles,  and  certain  other  truths,  the  consequences  of 
these,  but  of  higher  yalue  than  those.  There  is,  according  to  him, 
a First  Principle  of  Self-preserration.  An  animal,  from  its  birth,  is 
urged  to  care  for  and  preserve  itself,  to  choose  the  means  of  preserving 
its  good  condition,  to  shun  destruction,  and  every  thing  which  leads  to 
jts  destruction»  Thus  there  is  no  one  who  does  not  prefer  to  hare  the 
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ritu  iisque  rebus,  quae  interitum  videantur  afferre.  Hinc 
etiam  ait  fieri,  ut  nemo  sit,  quin  cum  utrumvis  liceat,  aptas 
malit  et  integras  omnes  partes  corporis,  quam  easdem  usu 
imminutas  aut  detortas  habere : primumque  esse  officium,  ut 
se  quis  conservet  in  naturm  statu,  deinceps  ut  ea  teneat,  quae 
secundum  naturam  sint,  pellatque  contraria. 

2 At  ‘post  baec  cognita  sequi  notionem  convenientias 
rerum  cum  ipsa  ratione  quas  corpore  est  potior ; atque  eam 
convenientiam,  in  qua  honestum  sit  propositum,  pluris  faci* 
endam,  quam  ad  quas  sola  primum  animi  appetitio  ferebatur; 
quia  prima  naturas  commendent  nos  quidem  rectas  rationi, 
^ sed  ipsa  recta  ratio  carior  nobis  esse  debeat  quam  illa  sint  a 
quibus  ad  hanc  venerimus.  Haec  cum  vera  sint  et  ab  omnibus, 
qui  judicio  samo  sunt  praediti,  facile  sine  alia  demonstratione 
assensum  impetrent;  sequitur  in  examinando  jure  naturae 
primum  videndum  quid  illis  naturas  initiis  congruat,  deinde 
veniendum  ad  illud,  quod  quanquam  post  oritur,  dignius  tamen 


• Poit  hae  eogniia  tequi  notionem 
eoKoenientie  rerum  cum  ipsa  ratione] 
Seneca,  191.  cxxit  : quemadmodum  omme 
natura  bonum  euum  niti  contummaia 
non  profert,  ita  hominis  bonum  non  esi 
in  homine,  nisi  cum  in  illo  ratio  perfecta 
est. 


^ Sed  ipsa  recta  ratio  carior  nofr£t 
esse  debeat,  quam  iUa  sint  a quibus  ad 
hanc  oenerintitf]  Seneca,  Lxxri : Id 
in  quoque  optimum  est,  cui  nascitur,  quo 
censetur;  in  homine  optimum  quid  est? 
Ratio.  Tide  et  ep,  cxxi.  et  cxzIt.  JuTe» 
nalis,  Satyra  xt  : 


parta  of  his  body  sound  and  whole,  rather  than  maimed  and  distorted. 
The  first  business  of  each  is  to  preserve  himself  in  the  state  of  nature ; 
the  next,  to  retain  what  is  according  to  nature,  and  to  reject  what  is 
contrary  to  it. 

2 After  this  Principle,  there  follows  a notion  of  the  Agreement  of 
things  with  Reason,  which  is  superior  to  the  body ; and  this  Agree- 
ment, in  which  what  is  reasonable  (honestum)  becomes  our  object,  is 
seen  to  be  of  more  importance  than  those  things  to  which  alone  the 
first  impulse  of  appetite  tended.  The  first  Principle  [of  self-preser- 
vation]  commends  us  to  Right  Reason ; but  Right  Reason  ought  to  be 
dearer  to  us  than  those  things  by  which  we  were  first  led  to  use  it. 

This  is  allowed  by  all  who  are  of  sound  mind,  without  demonstra- 
tion. Hence  in  examining  what  agrees  with  Natural  Law,  we  must 
first  see  what  agrees  with  that  first  principle  of  Self-preservation;  and 
Afterwards  proceed  to  that  which,  though  subsequent  in  origin,  is  of 
greater  dignity;  and  must  not  only  accept  it,  if  it  be  offered,  but  seek 
it  with  all  care. 

3 This  object,  what  is  reasonable,  (konutumi)  has  different  ranges 
in  different  cases,  according  to  the  diversity  of  the  matter.  Sometimea 
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est;  neque  sumendum  tantum»  si  detur»  sed  omni  modo 
expetendum. 

3 Hoc  ipsum  vero»  quod  honestum  dicimus,  pro  ma- 
teri» diversitate,  modo  (ut  ita  dicam)  in  puncto  consistit»  ut  A 
vel  minimum  inde  abeas,  ad  vitium  deflectas ; modo  liberius 
habet  spatium,  ita  ut  et  fieri  laudabiliter»  ^et  sine  turpitudine 
omitti  aut  aliter  fieri  possit»  ferme  quomodo  ab  hoc  esse  ad 
hoc  non  esse  statim  fit  transitus ; at  inter  aliter  adversa»  ut 
album  et  nigrum»  reperire  est  aliquid  interpositum»  sive 
mixtum»  sive  reductum  utrinque.  Et  in  hoc  posteriori  genere 
maxime  occupari  solent  leges  tum  divinse»  tum  human»,  ^id 
agendo»  ut»  quod  per  se  laudabile  tantum  erat,  etiam  deberi 
incipiat.  Supra  autem  diximus»  de  jure  natur»  cum  qu»- 
ritur»  hoc  qu»ri»  an  fieri  aliquid  possit  non  injuste ; injustum 
autem  id  demum  intelligi  quod  necessariam  cum  natura  ratio- 
nali ac  sociali  habet  repugnantiam. 

4 Inter  prima  natur»  nihil  est  quod  bello  repugnet» 


melius  no8 

Zenonis  praeoepta  moTont : neque  enim  omni% 
quaedam. 

Pro  vita  liMaonda  monent. 
ir.m,8eqq,) 

' Exempli  gratia,  abi  DoUa  lege 
CiTili  Tetator  Poljgamia»  non  peccat 
eqnidem,  qni  ploree  nnanxorea  dncit; 


sed  tamen,  si  nna  contentofl  sit,  facit 
laudabiliter;  idqne  honettum  eei,  sensu 
SUo  latiori.  Vide  infra  Ub.  ii.  cap.  y. 
§9.  •f.R. 

* Sic  JusTiNiiLinJS  Imp.  in  sna  qua- 
dam constitutione  se  tale  quid  egisse 
gloriatur : Licet,  inquit,  tt  [veteres] 


it  lies  (as  it  were)  in  a point»  so  that  if  you  depart  from  it  by  the 
smallest  space»  you  fall  into  a fault : sometimes  it  has  a wider  field,  so 
that  the  thing  in  question  may  be  either  done  laudably,  or  omitted  or 
done  otherwise  without  pravity,  according  as  we  pass  from  the  exist* 
ence  to  the  non-existence  of  certain  conditions*.  Between  black  and 
white,  we  find  intermediate  and  mixed  degrees,  which  approach  the 
one  or  the  other.  And  it  is  in  this  latter  class  of  cases  that  laws,  both 
divine  and  human,  are  mainly  occupied ; aiming  at  this,  that  what  of 
itself  was  only  laudable,  may  become  a duty.  As  we  have  said  above» 
that  when  we  examine  concerning  Natural  Law»  we  inquire  whether 
anything  can  be  done  not  unjustly ; and  then  that  is  understood  to  be 
unjust,  which  has  a necessary  repugnance  with  a rational  and  social 
nature. 

4 In  the  first  principle  of  nature  [Self-preservation]  there  is 
nothing  which  is  repugnant  to  war : indeed  all  things  rather  favour  it ; 

* Thus  polygamy  may  be  blamdess,  permitted,  or  criminal,  according  to  the 
state  of  law.  Monogamy  may  be  laudable  when  polygamy  is  permitted ; but  may 
be  elevated  into  a duty  in  a better  state  of  society.  W.  W. 
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imo  omnia  potius  ei  fayeni  nam  et  finis  belli,  yiim  membro- 
rumque  conservatio,  et  rerum  ad  vitam  utilium  aut  retentio 
aut  acquisitio,  illis  primis  naturae  maxime  convenit : et  vi  ad 
eam  rem  si  opus  sit  uti,  nihil  habet  a primis  naturas  dissen- 
taneum, cum  animantibus  singulis  vires  ideo  sint  a natura 
attributas,  ut  sibi  tuendis  juvandisque  sufficiant.  Xenophon : 
X rd  €wl<TTaTai  Tiva  eiraara,  ovSe  irap  ew>s 

dXXoi;  fiadovra  ti  wapd  ri/s  omnia  animantium 

genera  pugnam  norunt  aliquam^  quam  non  aliunde  quam  a 
natura  didicerunt.  In  Halieuticon  fragmento  est:  (ver.  7, 
et  seqq.) 

Omnibus  hostem, 

Praesidiomque  datum  sentire  et  noscere  teli 
Yimque  modumque  sui. 

Horatius  dixerat : [II.  Sat.  i.  53.  j 

Dente  lupus,  cornu  taurus  petit ; undes  intus 
Monstratum  ? 

Lucretius  vero  amplius : [Lib.  v.  ver.  1032,  et  seqq.'] 

Sentit  enim  vim  quidque  suam,  qua  possit  abuti. 

Cornua  nota  prius  Titulo  quam  intibus  exstant : 

^IlUs  iratus  petit  atque  infensus  inurget. 


id permittebard  [nt  scii.  Hsres,  et  quila 
ipsius  potestate  erant,  testes  essent  in 
Testamento J hoe  jure  minime  cdntH  eos 
debere  suadebant : tamen  no#.. .quod  ab 

ILLIS  BUASUK  EST,  IIT  LEGIS  NECESSITA- 
TEM TBANSFEBENTES,  SiC.  InsHt,  Lib.  II. 
Tit.  X.  De  Testam.  Or<2tn.  § 10.  Vide 
et  CoD.  Theodos.  De  Secundis  JVtip- 
HiSf  Lib.  III.  Tit.  Tiii.  Leg.  ibiqne  Doc- 
tissimum Gothotbedcm,  Torn.  i.  pag. 
285.  J.B. 

« lUis  iratus  petit  atque  infensus 
inurget]  Martialis  iii.  Epigr,  58: 
VituluBqae  inonl  fronte  prurit  ad  pugnam 
Porphyrins  tertio  De  non  esu  animalinm: 
[pag.  268J : npHarov  fiiv  2«ca<rrov  oldev 


elre  d<rBeui^  imv  elre  l<rxyp6».  jcal  to 
/iku  «^uXoTTerai,  Toie  tk  yy>grai.  ceS 
ndpbaKiS  phu  bbovaiu,  Sb  xal 
btoDauff  Xmros  ih  6irXp,  xal  /SoDv  uipaet  * 
nouU  quodque  ommantivm  quas  pars  sui 
infirma  sit,  quas  valida;  illi  canet,  hae 
utitur;  ut  dentibus  pardalis,  leo  et  unguim 
bus  et  dentibus;  equus  ungula,  hos  eor* 
nibus.  Chiysostomns,  de  Statuis  wsde* 
cimo  : to  dXoya  traXiv  i»  t»  atipan 
To  5irXa  <1x^*9  b fiovt  *rd  sipara, 
Tovs  6d6vrae  6 <rvr  6 dyptoe,  robe  Svvm 
\as  6 \ewv,  ifiol  di  ovk  i»  rg  4>varei 
rov  atiparoe  rd  btrXa  sariero  6 
Oedr,  dW*  rov  atoparoe,  Seisvbs 
Bri  iipepov  ^eSov  6 dvOptruos,  sal  Brt 


for  the  end  of  war,  the  preservation  of  life  and  limb,  and  the  retention 
or  acquisition  of  things  useful  to  life,  agrees  entirely  with  that  princi- 
ple. And  if  force  be  requisite  for  this  purpose,  still  there  is  in  this 
nothing  at  variance  with  nature ; for  all  animals  are  provided  by  na- 
ture with  means  for  the  very  purpose  of  self-defence.  So  Xenophon, 
Ovid,  Horace,  Lucretius.  Galen  observes  that  man  is  an  animal 
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Qaem  sensum  Galenus  sic  exprimit,  ^alvexai  yovv  cKccrTov 
ixelvta  ry  fiepei  tou  <Twfiaro£  dfxvvofievoy,  o t£v  aWwv 
vtrepkyei  * iiiev  KvpiTrwy  irpiv  <f)V(rai  to.  Kepara^  ttwXos 

ijTvou  Xa/cTi^wyf  ovSevo)  CFTcpeali  raly  OTrXais,  wamp  ye 
*ro  jtiey  (TKvXaKioy  SaKveiv  ewiyeipovv,  k^v  fAtjSeTra)  Kparepou^ 
4^17  Toi)$  oSoirra^.  Videmus  animantium  quodque  eo  ad 
sui  tutelam  uti  quo  maxime  valet.  Nam  et  vitulus  nondum 
enatis  cornibus  ea  parte  minatur,  et  equulus  nondum  firmor 
tis  ungulis  calcitrat,  et  catellus  dentibus  nondum  robustis 
mersitat.  Idem  Gkdenus  de  usu  partium  primo,  hominem 
animal  esse  ait  ad  pacem  bellumque  natum,  cui  arma  quidem 
agnata  non  sint,  ^sed  apta  armis  parandis  ac  tractandis  ma- 
nus  : qua  etiam  pro  armis  uti  sponte  sua  nec  aliunde  id  edoc- 
tos infantes  videmus.  Sic  et  Aristoteles  de  partibus  animalium 
quarto,  capite  x.  manum  homini  ait  esse  pro  hasta,  pro  ense, 
et  pro  armis  quibuslibet,  quia  omnia  potest  sumere  ac  tenera 
5 Recta  autem  ratio  ac  natura  societatis,  quse  secundo 
ac  potiore  loco  ad  examen  vocanda  est,  non  omnem  vim  in- 
hibet, sed  eam  demum  qu»  societati  repugnat,  id  est^  qnm 
jus  alienum  tollit  Nam  societas  eo  tendit  ut  suum  cuique 
salvum  sit  communi  ope  ac  conspiratione.  Quod  facile  intel- 


oitK  dtl  fioi  t£v  onr\<0¥  ToWnv  Katp6t. 
tcai  ydp  iroXXoicit  pkp  abr6  dtroTidtipi, 
«’oXXoKi*  ptTax^tpP^opai  %»  o9v 
ikwitBepotm  koI  diro\«\vpi»ov,  Kal  pd 
Sii}vcfc«t  dvayKtHj^wpai  /3a<rra^fftv  Ta 
SirXa,  hroifiire»  airrd  Ktx^ptvpeva 

cImu  tpvr  que  posuma 
optime  ooDTeniimt  cum  iie,  que  ex  Ga* 
leno  in  coutextu  sequuntur.  Hoo  enim 
didt : Ratione  gtue  ceurent,  arma  in  ipso 
habent  corpore,  ut  bos  cornua,  dentes 
aper,  tm^ee  £00.  Ai  latAt  non  in  eorpo* 
ris  natura  Deus  arma  posuit,  sed  extra 
corpus;  hoc  ^so  ostendens  mansuetum 
animal  esse  hominem,  neque  semper  ta- 
tam armorum  ndhi  esse  tempus.  Nam 


telum  eespe  depono,  resumo  interdum.  Ut 
igitur  liberior  solutiorque  sim,  neque 
semper  cogar  portare  arma,  fecit  ea  se» 
juncta  esse  a mea  natura.  [Torn.  vi. 
pag.m]. 

^ Sed  apta  armis  parandis  ac  trac- 
tandis manus,  qua  etiam  pro  armis  uH 
sponte  sua  nec  aliunde  id  edoctos  infantes 
videmus]  Cassiodoms  de  Anima:  JEt 
quoniam  neque  cornu,  neque  dente,  neque 
fSsga  {sicut  alia  animalia)  corporis  hu- 
mani forma  se  prsBvalet  vindicare,  ro- 
bustus iUi  thorax,  bracMaque  concessa 
sunt : ut  illatam  uguriam  manu  dqfen- 
deret,  et  objectu  corporis  quasi  quodam 
dypeo  vindicaret.  [Pag.  296 J. 


bom  for  peace  and  war,  not  bom  with  weapons,  but  with  hands  by 
>rhidh  weapons  can  be  acquired.  And  we  see  infants,  without  teadi- 
ing,  use  their  hands  for  weapons.  80  also  Aristotle.  [See  the  passages 
in  the  text.] 

5 Again,  Bight  Reason  and  the  nature  of  Society,  which  are 
next  to  be  considered,  do  not  prohibit  all  force,  but  that  only  which  is 

[geot.]  ^ 
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ligi  potest  locum  habiturum;  etiamsi  dominium  (quod  nunc 
ita  Tocamus)  introductum  non  esset:  nam  yita,  membra» 
libertaSi  m quoque  propria  ouique  essent,  ac  proinde  non  rine 
injuria  ab  alio  impeterentur.  Sic  et  rebus  in  medio  pontis 
uti,  et  quantum  natura  deriderat  eas  absumere,  jus  esset  oc- 
cupantis: quod  jus  qui  m eriperet,  faceret  injuriam : hoc  ipsum 
autem  nunc,  postquam  ex  lege  aut  usu  dominium  formam  suam 
accepit,  multo  intelligitur  facUius:  quod  exprimam  Tullii 
2)eofie.isL5.  Terbu:  Ut  8%  unumquodque  membrum  eeneum  euum  haberet^ 
ut  paaee  putaret  se  valere  si  proximi  membri  valetudinem  ad 
se  traduxisset^  debilitari  et  interire  totum  corpus  necesse 
est:  sic,  si  unusquisque  nostrum  rapiat  ad  se  commoda 
aliorum,  detrahatque  quod  cuique  possit,  emolumenti  sui 
gratia,  societas  hominum  et  fiommunitas  evertatur  necesse 
est : nam  sibi  ut  quisque  malit  quod  ad  usum  vitee  pertU 
neat  quam  alteri  acquiri,  concessum  est  non  repugnante 
natura,  illud  natura  non  patitur,  ut  aliorum  spoliis  nos- 
tras facultates,  copias,  opes  augeamus. 

6 Non  est  ergo  contra  societatis  naturam  ribi  prospi- 
cere, atque  consulere,  dum  jus  alienum  non  tollatur : ac  pro- 
inde nec  yis,  quae  jus  alterius  non  violat,  injusta  est : quod 
neQ0fe.Lii.  idem  Cicero  ita  extulit:  Cum  sint  duo  genera  decertandi, 
unum  per  disceptationem,  alterum  per  vim,  cumque  illud 

* Locus  Berosi  refertur  a Josepho,  ^ Ant  potius  yeteris  Poets,  qui  nor 

Antiq.  Jud,  Lib.  i.  cap.  2,  (cap.  yii  § 2).  men  Orphei  admxnsit.  Exstat  frag.> 
J.B.  mentum  apud  Clkmxutsm  Axbxaic- 


repugnant  to  Society;  that  is,  that  whidi  is  used  to  attack  the  Rights 
of  others.  For  Society  has  for  its  object,  that  eyery  one  may  hare 
what  is  his  own  in  safety,  by  the  common  help  and  agreement.  Which 
consideration  would  still  hare  place,  eren  if  property  were  not  intro- 
duced : for  OTcn  then,  each  one  would  have  aproperty  m bis  life,  limbs, 
liberty;  and  these  could  not  be  attacked  without  wrong  done  to  him. 
And  idso  to  use  things  which  lay  in  common,  and  to  take  as  much  of 
them  as  nature  should  require,  would  be  the  right  of  the  person  who 
first  took  occupation  of  them ; and  he  who  should  prerent  the  exercise 
of  this  Right,  would  do  the  occupier  wrong.  And  this  is  much  morO 
easily  understood  now,  when  property  has  taken  a shiq>e  by  law  or 
usage:  as  Cioero  says.  [See  the  passage  in  the  text] 

6 Therefore  it  is  not  contrary  to  the  nature  of  Society  to  take 
care  of  the  future  for  one’s  self,  so  that  the  Rights  of  others  be  not 
infringed:  and  thus,  even  force,  which  does  not  riolate  the  Bight 
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proprium  sit  luminis^  hoc  helluarum^  confugiendum  est  ad 
posterius  si  uti  non  licet  superiore.  Idem  alibi ; Quid  est  ram. 
quod  contra  vim  fieri  sine  vi  possit  f Apud  Ulpianum  est : 

Vim  vi  repellere  licere  Cassius  scribit^  jus  natura  compar  Lib.  l s 97. 
rolur,  apparet  autem,  inquit,  ex  eo  arma  armis  rqgellere^<^^^ 
licere.  Ovidius  dixerat  {De  Art.  Am.  lu.  492) : »mtua. 

Armaquo  in  annates  sumere  jura  sinunt 
II.  1 Id  qnod  didmus,  non  omne  bellum  juri  nature 
adversari,  probatur  amplius  ex  sacra  historia.  Nam  cum  ad« 
versus  Reges  quatuor,  qui  Sodoma  diripuerant,  Abrahamus 
cnm  ministris  ac  foederatis  suis  armatus  victoriam  reportasset, 

Deus  per  sacerdotem  suum  Melchisedecum  factum  ejus  pro* 
bavit  Ita  enim  illi  Melohisedecus : Laus  sit  Deo  altissimo, 
q%ii  tradidit  hostes  tuos  in  manum  tuam,  Gen.  xiv.  20.  At 
ceperat  arma  Abrahamus,  nt  ex  historia  apparet,  tine  spe- 
ciali Dei  mandato : fretus  igitur  jure  natur»  vir  non  sanctie» 
eimus  tantum,  sed  et  sapientissimus,  etiam  extraneorum  ^Se- 
rosi atque  ^Orphei  testimonio.  Historia  septem  populorum 
quos  Israelitis  exscindendos  Deus  tradidit,  non  utar:  fuit 
enim  ibi  mandatum  spedale  ad  exequendam  rem  a Deo  judi* 
catam  in  populos  maximorum  criminum  reos : unde  base  bella 
in  sacris  literis  Dei  bella  proprie  nominantur,  quippe  Dei 
jussu  non  humano  arbitrio  suscepta.  Ad  rem  magis  pertinet 

Lib.T.  Ip.738]  at  apud  Tractatam  Da  VeritReL  Chritt  Lib.  i. 

£D9BBiuif,  PrtBpar.  Evangal,  zxii.  12 ; § ]&  et  in  Matth.  t.  81,  anb  fin.  J,  B. 

imde  Amotor  noeter  ipae  attaUt,  Not  in 


of  another,  is  not  unjust.  So  Cicero,  Ulpian,  Grid.  [See  the  pas- 
aagM.] 

n.  1 Our  doctrine,  that  all  war  is  not  contrary  to  Natural  Law, 
is  further  proved  from  the  sacred  history.  Abraham  made  war  upon 
the  four  kings  who  had  plundered  Sodom,  and  was  thereupon  blessed 
by  Melchisedoo.  This  he  did  without  the  special  mandate  of  Qod,  as 
appears  by  the  history:  be  must iherefore  have  been  justified  by  the 
Law  of  Nature : for  he  was  a most  holy  and  wise  man,  as  even  heathen 
authors  declare.  I do  not  use  the  history  of  the  seven  people,  whoiu 
God  gave  up  to  be  rooted  out  by  the  Israelites:  for  the  Jews  had  a 
special  command  for  thus  dealing  with  people  guilty  of  enormous 
crimes;  whence  these  wars  are  in  Scripture  called  the  wars  of  the 
Lord,  as  being  undertaken  by  the  command  of  God,  and  not  by  the 
will  of  man.  An  example  more  to  the  purpose  is  that  in  which  the 
Jews,  under  Moses  and  Joshua,  resisted  the  attack  of  the  Amalekitcs: 

8 — ^2 
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quod  Amaledtas  vim  sibi  inferentes  Hebraai,  dndbus  Mose  ac 
Josua,  armis  repulerant,  Exod.  xyii.  Quod  Deus  ante  fac- 
tum non  j usserat,  post  factum  probavit. 

2 Sed  et  leges  generales  ac  perpetuas  de  modo  gerendi 
belli  Deus  populo  suo  prssscripat  Dent  xx.  10,  15,  eo  ipso 
ostendens  justom  bellam  etiam  sine  mandata  speciali  suo  esse 
posse,  nam  aperte  ibidem  causam  septem  populorum  ab  ali- 
orum populorum  causa  distinguit:  ac  cum  de  justis  causis 
belli  susdpiendi  nihil  ibidem  edicat,  eo  ipso  ostendit  eas  natu-* 
raliter  satis  esse  manifestas : qualis  causa  tuendorum  finium 
in  bello  Jephtse  adversus  Ammonitas  Jud.  xi.  violatorum 
Iratorum  in  bello  Davidis  adversus  eosdem,  2 Sam.  x.  Simul 
notandum  quod  dicit  divinus  ad  Hebrmos  scriptor,  Gedeonem, 
Baracum,  Samsonem,  Jephten,  Davidem,  Samuelem,  atque 
alios  per  fidem  debellasse  regna,  invaluisse  in  bello,  exercitus 
exterorum  vertisse  in  fugam,  xi.  33,  34,  quo  loco,  ut  istius 
dissertationis  series  docet,  in  fidei  nomine  includit  persuasio- 
nem, qua  id  quod  fit,  Deo  placere  creditur.  Sic  et  Davidem 
sapiens  femina  ait  prmliari  Dei  prmlia,  1 Sam.  xxv.  28,  id 
est  pia  ac  justa. 

IIL  1 Probatur  idem  quod  dicimus  omnium  gentium 
ac  praedpue  sapientum  consentione.  De  vi  qua  vita  defendi- 
tur notus  Ciceronis  locus,  ipsi  naturse  testimonium  perhibens : 

• OmtU  konetia  ratio  ettei  expedi-  ira,  quam  adversarii  pemieies.  [Ubi 
eudx  salutis]  Seneca : Tutela  certissima  tamen  locns  seae  ita  habet : Quo  in 
ex  proximo  esi,  sibi  quisque  pemdssus  genere  semper  prior  esse  dAebU  dqfen- 
eet,  [ep.  ezxL]  Qnintilianna  tii.  cap.  sio : Primum,  quia  &c.].  Bene  ergo  in 
ii:  Primum  in  omni  genere  ddbet  esse  ds-  Trachiniis  Sophocles  [r.  281, 283J: 
ftnsio,  quia  natura  pwtior  est  salus  nos- 


(Exod.  xvii.  8),  which  God  did  not  command  beforehand,  but  approved 
when  it  was  done. 

2 But  further,  God  prescribed  to  his  people  general  and  per- 
petual laws  concerning  the  mode  of  carrying  on  war  (Deut.  xx.  10. 
15) : shewing  plainly  by  this  that  a war  may  be  just,  without  a special 
mandate : for  the  case  of  the  nations  of  Canaan  is  here  expressly  dis- 
tinguished from  the  case  of  other  nations.  And  inasmuch  as  nothing 
is  there  said  as  to  what  are  just  causes  of  war,  this  shews  that  they 
are  assumed  to  be  known  by  the  light  of  nature.  Thus  we  have 
Jephthah’s  war  against  the  Ammonites  concerning  the  occupation  of 
land  (Judges  xi.  13) : David’s  war  against  the  same  people  for  the 
insult  done  to  his  ambassadors  (2  Sam.  x.  4) : so  the  Apostle  to  the 
Hebrews  (xi.  32)  speaks  of  Gideon  and  Barak  and  Samson  and 
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£gt  hcec  non  scripta^  sed  nata  lex,  quam  non  didicimus^  ProMUme,^ 

ouseepimust  legimus^  verum  eof  natura  ipsa  arripuimvSt 

hausimust  expressimus^  ad  quam  non  docti,  sed  facti,  non 

instituH,  sed  imbuti  sumus : ut  si  vita  nostra  in  aliquas 

insidias,  si  in  vim,  in  tela  aut  UUronum  aut  inimicorum. 

incidisset,  ^omnis  honesta  roMo  esset  expediendos  salutis^ 

Item : Hoc  et  ratio  doctis,  et  necessitas  barbaris,  et  mos  imo.  ii. 

gentibus,  et  feris  natura  ipsa  proscripsit,  ut  omnem  semper 

vim,  quacumque  ope  possent,  a corpore,  a capite,  a vita. 

sua  propulsaret.  Caius  Jurisconsultus : adversus  periculum  ^ 

naturalis  rario  permittit  se  defendere.  Florentinus  Juris- 

consultus:  Jure  hoc  evenit,  ut  quod  quisque  ob  t^iclam^\^^ 

corporis  sui  fecerit,  jure  fecisse  existimetur.  Josephus: 

ebiaenn  yap  vopos  i<ryi/po9  iv  airaat,  ro  tfjv  eOeXeiy'  Sta  De  Bello  Jud. 
^ ^ % ^ / . > / . millia 54. 

TOVTO  sat  Tous  q>av€pw£  aqatpovfievov^  tovtov,  9roAe- 

piow  nyoipeda.  Est  enim  naturos  lex  illa,  quos  in  omni- 
hus  valet,  ut  velint  vivere,  idque  ipsum  est  quapropter  eos, 
qui  vita  manifeste  nos  volunt  spoliare,  hostes  censemus. 

2 Adeoque  manifestam  aequitatem  hoc  habet,  ut  in 
bestiis  etiam,  qnse  juris  non  rem  ipsam  ut  diximus,  sed  um- 
bram habent  quandam ; distinguamus  inter  yim,  quse  injuriam 
infert,  et  qu»  propulsat.  Nam  cum  dixisset  Ulpianus,  animal 
'quod  sensu,  id  est  rationis  usu,  caret,  non  posse  injuriam  | 

U»,XL  Addo 
Ex.nL  S8. 

tl  yip  e/t^eoftk  iffivparo,  f Quod  sentu,  id  est  roHonU  usu,  ca^ 

Zedt  i'  Ss  Mcg  x««povfUv<y.  |^]  SimUein  in  modnm  Seneca  de  feris 

nam  rf  m Ipw  tataaet  palam»  loqnitnr : ildieo  eiiam  qumextra  vddUc^ 

T«kmdMU««Juni>iignn(II>w..  ^ aaUmatumem  he^^di  nad 

Tide  et  Wiaigotthomm  legem  Lib.  Ti.  posita,  assiduitas  tamen  meriti  pertinaeis 
tit.  ir.  cap.  S.  eoineit.  Vide  totnm  locnm  de  beneficiis 


Jephthah  and  David  and  Samuel  and  others,  who  through  faith  sub- 
du^  kingdoms,  waxed  yaliant  in  fight,  turned  to  flight  the  armies  of 
the  aliens:  when,  as  the  context  shews,  ^^flEuth*'  includes  the  belief  that 
what  is  done  is  pleasing  to  God.  [The  quotation  1 Sam.  xxv.  28 
should  hare  come  in  earlier.] 

in.  1 What  we  say  is  prored  by  the  consent  of  all  nations,  and 
especially  of  wise  men.  There  are  the  noted  passages  in  Cicero’s 
Oration  for  Milo,  in  which  he  appeals  to  the  testimony  of  nature  for 
the  right  of  self-defence.  To  Uio  same  purpose  Josephus  the  his- 
torian, Cains  and  Florentinus  the  jurists.  [See  the  quotarions.] 

2 The  equity  of  this  is  so  manifest,  that  eren  in  brute  animals, 
among  which,  as  we  hare  said,  there  are  no  rights,  but  only  a shadow 
of  theiq,  we  still  distinguish  between  force  used  in  conunitting  injury. 
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fecisse,  mox  tamen  subjungit,  cum  arietes  yel  boyes  commi- 
sissent, et  alter  alterum  occidisset,  Q.  Mutio  auctore  distin- 
guendum, ut  si  quidem  is  perisset  qui  aggressus  erat,  cessaret 
actio;  si  is,  qui  non  proyocayerat,  competeret  actio.  Cui 
explicando  serviet  illud  Plinii : ^Leonum  feritas  inter  se  non 
dimicat,  serpentum  morstss  non  petunt  serpentes ; sed  si  vis 
inferatur,  nulla  est  cui  non  sit  ira,  non  sit  anima  injurus 
impatiens,  et  prompta,  si  noceas,  ad  se  drfendendum  ala* 
critas. 

IV.  1 De  jure  naturali  ergo,  quod  et  gentium  dici 
potest,  satis  constat  eo  bella  non  omnia  improbari. 

2 Jure  autem  gentium,  yoluntario  itidem,  non  dam- 
nari bella  satis  nos  docent  historim,  et  omnium  populorum 
leges  ao  mores.  Imo  ^jure  gentium  introducta  esse  beUa 
Hermogenianus : quod  paulo  aliter  quam  yulgo  accipi 
jun-ujure.  Bolet  iuterpretaudum  censeo : nempe  ut  certa  bellorum  forma 
a jure  gentium  sit  introducta,  quam  formam  qu»  habeant  bella, 
ea  peculiares  ex  jure  gentium  effectus  consequantur:  ^unde 


libro  I.  cap.  iiL  et  compara  qo»  ad  pr»« 
fjetionem  ex  Philone  posnimus,  g 7. 

* Prima  quidem  rerba  istioe  loci  le- 
guntur apud  Plikium,  Hist.  Hatur, 
Libb  Tii.  Prs^fat.  in  fine.  Verum  reli* 
qua,  ab  illi^  Sed  si  vis  inferatur,  &c. 
non  ibi  exstant,  neo  alibi,  quod  edam, 


apud  enndem  Auctorem.  Adeo  ut  in 
unum  compegerit  Grotins  duo  loca 
diversorum  Scriptorum,  dum  scilicet  ex- 
scribit alios,  qui  ita  juncta  adferunt: 
sio  enim  Fbaugib.  ConNairui^  Cbsua. 
Jur,  Civ.  Lib.  i.  cap.  iv.  num.  8. 
Miiuc.  Ltoklama,  Ifsaibraa.  Lib.  tii. 


and  in  repelling  it.  Thus  Ulpian,  after  Baying  that  an  animal  which  is 
doToid  of  reason  cannot  commit  wrong,  BtUl  adds,  that  if  rams  or  bulls 
fight,  Q.  Mutius  had  ruled  that  a distinction  was  to  be  made,  and  that 
if  the  one  who  had  been  the  aggressor  was  killed,  the  action  would  not 
lie ; but  if  the  one  who  had  given  no  provocation  was  killed,  the  actiou 
was  good.  [The  misquotation  from  Pliny  adds  nothing  to  the  argu- 
ment] 

rv . 1 By  Natural  Law,  then,  [Jure  naturali  or  Jure  gmUwni\  it 
is  plain  that  all  wars  are  not  condemned. 

2 That  by  the  voluntary  or  instituted  Law  of  tiAtlnns  [see  chap.  i. 
$ ix.  2]  wars  are  not  condemned,  we  have  evidence  enough  in  the  his* 
tories,  laws  and  customs  of  all  nations.  Indeed  Hermogenianus  has 
paid  that  wars  were  introduced  Jure  gentium,  by  Natural  Law : which 
«6  are  to  understand  thus:  that  by  the  Jue  gentium  a certain  form  of 
war  was  introduced,  so  that  wars  which  take  this  form,  have,  jure  genr 
Hum,  certain  effects.  And  hence  we  have  a distinction,  of  which  we 
sViall  afterwards  make  use,  into  a war  formal  according  to  Jus  gentwmf 
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distmctio  naadtor,  qua  ntendmn  nobis  erit  infra,  in  bellum  ukiax 
aolenne  juris  gentium,  quod  et  justum,  id  eet  plenum,  didtur, 
et  non  solenne,  quod  tamen  non  ideo  justum  esse  dednit,  id 
est  juri  congruens.  Nam  aliis  bellis,  modo  sequa  subsit  causa, 
jus  gentium  non  addstit  quidem,  sed  nec  redstit,  ut  in£ra 
latius  explicabitur.  Jure  gentium  (inquit  Lirius)  ita 
paratum  eet,  ut  arma  armie  propuUentur,  Et  Florattinus 
jus  esse  gostium  ait,  ut  Tim  atque  iiquriam  propulsemus,  ut 
ccwpus  nostrum  tutemur.  ujun. 

y.  1 De  jure  divino  voluntario  miyor  est  difficultas. 

Neque  hic  olgidat  quisquam  jus  nature  esse  immutabile,  ac 
proinde  a Deo  nihil  in  contrarium  potmsse  constitui : id  enim 
Temm  est  in  iis,  que  jus  nature  retat  aut  pncdpit ; non  in 
lie,  que  jure  natura  licent  tantum:  nam  que  ejus  sunt  generis, 
cum  proprie  juris  natura  non  smt,  sed  extra  jus  nature,  et 
Tetari  possunt  et  pnsdpL 

2 Solet  wgo  primum  a nonnullis  contra  bellum  adferri 
lex  data  Noe  quaque  posteris,  ubi  Deus  do  loquitur,  Gen.  ix. 


Edog.  xi.li.  pig.  394.  Simile  exem- 
plum yidebimiu  infra,  ad  lib.  ii.  cap.  ii. 
1 18,  Nota  ult.  Auctoris.  J,  B, 
f Jacrs  gmtium  mfrodkcfa  esse  6e2Za] 
Scriptor  ritamm  fllustrium  in  Themis- 
tocle: Profe$$ui  etl  Athmiengei  «iie 
eomtiJio,  quod  etmmtmdjitrB  gmHum  Jiu 


eerg  posient,  J>eai  publicot  nunqtu  pa~ 
triog  ac  penaies,  quo  faeUiua  ab  hogte 
posnntde/mdereffmtristq^Htie,  [Cour* 
NsFOSyCap.  rii.  num.  4]. 

* Non  ridetur  de  distinctione  Hia 
cogitasse  Jurisconsultus:  sed  hoc  Tdle 
tantum,  regulas,qum  in  Bello  obsenran- 


which  is  also  cidled  a Just  or  legitimate  war,  a complete  war;  and  in- 
formal war,  which  may  still  be  legitimate  or  just  [in  a more  general 
senses]  that  is,  agreeable  to  justice.  Informal  wan,  if  there  be  a rea- 
sonable cause  for  them,  are  not  supported  by  Ju$  qenUum,  but  neither 
are  they  resisted  by  it,  as  will  hereafter  be  shewn.  Livy  and  Floren- 
tinus say  that  Jui  gentium  directs  us  to  repel  force  by  force.  [See 
the  passages.] 

V.  1 Concerning  Instituted  Divine  Law  [Chap.  i.  § zr.  1]  there 
is  more  difficulty.  Nor  is  the  objection  valid,  that  Natural  Law  is 
immutable,  and  therefore  cannot  1m  changed,  even  by  God : for  this  is 
true  as  to  what  U conunanded  or  forbidden  by  Natund  Law,  but  not 
as  to  what  is  only  permitted.  Things  of  that  kind  are  not  properly 
under  Natural  Law,  but  extraneous  to  it,  and  may  be  forbidden  or 
commanded  [by  Instituted  Law]. 

2 The  first  passage  usually  brought  from  Scripture,  to  shew  that 
wars  are  unlawful,  is  the  law  given  to  Noah  (Gen.  iz.  5,  6).  What  is 
there  siud,  Tour  Hood  qf  your  Uve$  I wiU  require,  at  the  hand  of  stiofa 
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5,  6.  Quin  etiam  sanguinem  vestrum^  id  est  animarum 
vestrarum,  reposcam : ab  omni  bestia  reposcam  eum : atqw 
etiam  de  manu  hominis  alterius,  utpote  fratris,  reposcam 
hominis  animam.  Quisquis  effuderit  sanguinem  heminis, 
qui  est  in  homine,  sanguis  ejus  effundetur : quia  hominem 
ad  effigiem  suam  fecit  Deus.  Hic  ergo  qaidam  illud,  quod 
de  reposcendo  sanguine  dicitur,  generalissime  intelligunt,  et 
alterum  de  effundendo  yicissim  sanguine,  comminationem  esse 
Yolunt,  non  approbationem:  quorum  neutrum  mihi  se  per* 
suadet  Nam  interdictum  de  sanguine  non  effundendo  latius 
non  patet  quam  quod  in  lege  est.  Non  occides ; quod  neque 
capidibus  suppliciis,  neque  bellis  obstitisse  manifestum  est 
Lex  ergo  tam  hsec,  quam  illa,  non  tam  novi  aliquid  consti* 
tuit,  quam  jus  natur»  prava  consuetudine  obliteratnm  declarat 
atque  repetit : unde  verba  illa  intelligenda  in  eo  sunt  sensu, 
qui  vitium  includit:  sicut  homicidii  nomine  non  quamvis 
hominis  c»dem  intelligimus,  sed  destinatam,  et  innocentis. 
Quod  vero  sequitur  de  sanguine  vicissim  effundendo,  videtur 
mihi  non  factum  nudum,  sed  jus  continere. 

3 Bern  ita  explico.  Natura  non  iniquum  est,  ut  quan- 
tum quisque  fecit  mali,  tantundem  patiatur,  juxta  illud,  quod 
^Bhadamanthi  jus  dicitur : 

Eucf  tra$oi  ra  r diiof  jcal  l$€ta  ymm, 

Qu»  fecit  si  quisque  ferat,  jus  fiet  et  aequum. 


tnr,  at  jostom  habeatur,  ex  preceptia 
natandis  Bationia  constitatas  ftiiaae  et 
Indactas.  Talibos  enim  natoralia  Ra- 
tionis dictatis  oensetor  Jos  gentium,  ex 
mente  Teternm.  J.  B, 

h Bhadesmanihijut]  Apud  ApoUodo^ 
non,  Ldb.  ii.  No/iiov  *Padafidtf6ov*  os 
dfivvrrrai  t6v  \€ipiiv  d^ixwv  &p~ 
(arra  dSlao»  fTvai.  Lex  Rhadamanthi : 


ei  qme  ee  nUue  eU  da  eo,  qed  prior  vim 
mhderit,  impme  idjkrat.  (Cap.iT.  § 9). 

7 Vide  De  Leffib.  Lib.  ix.  Torn.  ir. 
pag.  864,  et  seqq.  J,  B. 

1 Levet  JuUie  pemat]  Serrios  ad  pri- 
mam librum  Mneidot:  (rers. 
Luetis:  persolvetis.  Ei  hic  termo  a pe.^ 
cunia  deteendii : aniiquorvm  enim  pomet 
omnes  pecuntorur  fiterunt.  Et  ad  U- 


untX  I require  it,  some  understood  in  the  most  general  sense ; and  what 
is  said  afterwards,  Whoso  sheddeth  man's  blood,  by  man  shall  his  blood 
be  shed,  they  regard  as  a threatening,  not  an  approval.  I cannot  assent 
to  either  opinion.  The  interdict  concerning  the  shedding  of  blood  is 
not  of  wider  extent  than  the  command.  Thou  shalt  not  kill : and  this,  it 
is  plain,  does  not  prohibit  either  capital  punishment  or  wars.  And 
the  one  law,  as  well  as  the  other,  does  not  constitute  any  new  offence^ 
but  only  declares  and  repeats  the  Natural  Law,  obliterated  by  evil 
custom.  Whence  the  words  [sheddeth  man's  blood]  are  to  be  nndeiy 
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Seneoa  pater  hano  sententiam  sio  retulit:  JwtUrima patiendi 
vice^  qmd  qvisque  alieno  eacogitavit  eupplicio^  excipit  suo. 

Ex  hujus  naturalis  aequitatis  sensu  Cam  parricidii  sibi  conscius 
dixerat,  Oen.  ir.  14.  qui  inveniet  me,  interficiet  me.  Sed 
Deus  prunis  illis  temporibus  aut  ob  hominum  raritatem,  aut 
quia  paucis  adhuc  grassantibus  minus  opus  erat  exemplo,  id 
quod  naturaliter  limtum  videbatur  edicto  repressit,  et  con- 
tactum quidem  ac  commercium  homiddiB  defugi  voluit,  at 
vitam  ei  non  eripi;  quomodo  et  Plato  ^in  legibus  constituit, 
et  olim  in  Orascia  usurpatum  his  versibus  docet  Euripides : 

[Orest  V.  611,  seqq^ 

KaXiSff  ZBtvro  ravra  waripig  ol  irakai' 

Elr  6fipar»p  iiiw  S^ip  oIk  cW  irrp^, 

OUt  glf  airaimfip,  6s  rts  oLp  tfx^  KvpgZ 
^vyaiai  6^iwp,  AroTOcrfow  dc  fu;. 

Quam  bene  parentum  provida  astas  statuerat 
Ut  cogeretur  de  via  decedere. 

Hominumque  visu  casdo  patrata  nocens. 

Fugaque  lueret  triste,  non  letho,  scelus  t 

Quo  et  illud  pertinet  Thucydidis : eucoe  roiraXai  t£v  fxeyla^  us.  ul  1 4i 
TOir  c&iKfifxaTwv  fAaXcucwrepai  xelcOai  auras  (rds 
irapafiatuofievwv  Se  r^  Odvarov  at  iroSXal 

auvKovcip  Credibile  est  antiquitus  quamvis  gravium  de^ 
lictorum  ^leves  fuisse  poenas:  sed  cum  eoe  progressu  tem- 
poris contemnerentur,  ventum  ad  mortem.  Lactantius : ^ Ad-  Ladmt 

BisioruB  Naturalis,  Lib.  vii.  cap.  Iri : 
primum  capitia  judidum  in  Areopago 
esae  actum. 

* Locua  eat  Inst.  JHp.  cap.  10,  num. 

S3,  ubi  agitur  de  Exaulibua,  quibua, 
apud  veterea  Bomanoa,  igni  et  aqua  in- 
terdicebatar.  J.B. 


bmm  aeenndum : (Tere.  SS9).  Expsn^ 
dsrs : tradam  est  a pseaaks : tutm  apud 
mcQorts  pecaniariat  pernas  constat 
isss,  eam  adkue  rudi  estote  pecunia 
ponderaretur,  quod  ad  capitie  poenam 
deinde  usurpatum  est.  Ad  aeztum: 
(rera.  SO).  Pendere : tradam  est  a pe- 
eantaria  damnatione.  Memorat  PliDins, 


stood  as  including  criminality  in  the  act:  as  the  word  homicide  does  not 
mean  any  killing  of  a man,  but  the  intentional  killing  of  an  innocent 
man.  '^at  is  added,  Aia  blood  shall  be  eked  in  tnm,  appears  to  me  to 
Imply,  not  the  mere  fact,  but  the  Law  of  justice. 

3 My  explanation  of  the  matter  is  tliis.  It  is  naturally  equitable 
that  whatever  evil  any  one  has  inflicted,  the  same  he  shaU  suffer, 
according  to  what  is  called  the  Law  of  Rhadamanthus.  So  Seneca. 
Cain,  with  a sense  of  this  natural  equity  said  (Gen.  iv.  14),  Every  one 
that  findeih  me  shall  slay  me.  In  the  earliest  times,  however,  for  various 
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hue  enim  videbatur  ne/aa,  quamvia  maloa,  tamen  hominea, 
aupplicio  capitia  afficere. 

4 Ab  uno  facto  illustri  snmta  conjectura  dirinss  Tolnn- 
tatis  in  legem  ivit,  ita  ut  Lamecbus  quoque  ^ rimiU  &dnore 
perpetrato  impunitatem  ribi  ab  hoc  exemplo  promiserit,  Qen. 
It.  24. 

5 At  cum  jam  ante  dUurium,  pgantnm  «etate,  promiscua 
mvaluisset  csMbum  licentia,  instaurato  post  diluvium  humano 
gmiere,  ne  mos  idem  invalesceret,  severius  occurrendum 
i^us  censuit : et  repressa  prioris  smcnli  lenitate,  quod  natur» 
non  iniquum  esse  fetabat,  et  ipse  permisit,  ^ut  insons  esset, 
qm  homicidam  ocridisset : quod  postea  institutis  jndiriis  sum- 
mas ob  causas  ad  ju<tices  solos  restrictum  est ; ita  tamen  ut 
moris  pristini  vestigium  manserit  ia  jure  ejus,  qui  oorisum 
sanguine  proxime  attingeret,  etiam  post  Moris  legem,  qua  de 
re  infia  fusius  agetur. 

6 Magnum  habemus  auctorem  nostr»  interpretationis 
Abrahamum,  qui  cum  l^em  No»  datam  non  ignoraret,  arma 
sumsit  in  reges  quatuor,  ut  qn»  plane  crederet  cum  ea  lege 
non  pugnare.  Sic  et  Moses  Amaledtis  populum  oppngnan- 

k Simtli  facinore  perj)etr€Uo\  Aat  Motem, 
potius,  si  quid  simile  perpetrasset : nam  * Ut  intona  ettei,  gui  homicidam  oc- 
hnno  sensum  ferunt  rerba  que  apud  cidittet]  Joeephns:  irapatVw  fiep  roi 


reasons,  this  was  not  enforced ; the  manslayer  was  indeed  shunned  by 
men,  but  not  put  to  death : as  Plato  directs  in  his  Laws : and  as 
Euripides  states  the  usage  of  Greece  in  his  Orertes.  So  Thucydides ; 
Lactantius. 

4 The  example  of  Cain  was  regarded  as  establishing  a law,  so 
that  Lamech  (Gen.  ir.  24)  promised  himself  impunity,  from  this  ex- 
ample, after  the  like  deed. 

6 But  since  before  the  deluge,  in  the  age  of  the  giants,  riolence 
had  become  general,  when  after  the  deluge,  God  restored  the  race  of 
man,  he  proxided  by  increased  severity  against  the  recurrence  of  the 
evil:  and  repressing  the  lenity  of  the  former  time,  he  gave  his  per* 
mission  to  that  which  was  naturally  equitable,  that  he  who  slew  a 
homicide  should  be  blameless.  Which  afterwards,  when  tribunals  for 
high  crimes  were  instituted,  was  confined  to  the  judges.  Tet  a vestige 
of  the  ancient  usage  remained  in  the  Right  of  the  avenger  of  blood, 
even  under  the  Law  of  Moses,  of  which  we  shall  hereafter  speak. 

6 We  have  a strong  confirmation  of  this  interpretation  in  Abra- 
ham, who,  though  he  must  have  known  the  law  given  to  Noah,  took 
fums  against  the  four  kings.  So  Moses  directed  the  Israelites  to 
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tibns  anna  joatdt  opjxai,  nataree  scilicet  jure  usus:  nam  Deum 
de  hao  respedatim  consultum  non  apparet,  Exod.  xviL  9. 
Adde  jam,  quod  capitalia  supplida  neo  in  homicidas  tantum, 
sed  et  in  alios  fadnorosos  usurpata  apparet,  non  modo  apud 
populos  extraneos,  sed  apud  ipsos  pise  doctrinse  alumnos, 
Gen,  xxxviii.  24. 

7 Eimirum  conjectura  divinse  Toluntatis,  ipsa  naturali 
ratione  adjuvante,  a dnulibns  ad  similia  processerat,  ut  quod 
in  homicidam  constitutum  erat,  in  alios  quoque  eximie  no- 
centes non  iniquum  videretur.  Sunt  enim  qnsedam,  quse  vitss 
aeqniparantnr,  ut  existimatio,  pudor  virginalis,  fides  matri- 
momi,  aut  dne  quibus  vHa  tuta  esse  non  potest,  ut  imperii 
sodetatem  continentis  reverentia : adversum  qnss  qui  fadunt, 
H homiddis  meliores  non  videntur. 

8 Huc  pertinet  vetus,  qnie  apud  Hebrseos  exstat,  traditio, 
leges  plures  Nose  filiis  datas  a Deo,  quse  non  omnes  a Mose 
narrstse  sint,  quia  satis  erat  ad  ipsius  institutum,  eas  postea  in 
1^  peculiari  Hebrseorum  esse  comprehensas.  Sic  adversas 
nuptias  incestas  legem  veterem,  quanquam  a Mose  suo  loco 
non  memoratam,  exstitisse  apparet  Levit.  xviiL  Inter  ea 

trt^ayri^  aTr^x^vdai  koI  hiinuma  purts  habeantur  manut : quod  si 

Kadap9V€i»  ^ovoi/  xal  ipavam-ds  quis  eadem  eommUerit,  peenam  ferat. 
ToiovTO  Ko\d|[ffa0ai.  Edico  k<  a cade  (Lib.  i.  cap«  iiis  § 8). 


fight  agiunst  the  Amalekitefl»  not  specially  consulting  God  on  this 
point  Add  to  this,  that  capital  punishments  are  applied  not  only  to 
homicides,  but  to  other  criminals,  not  only  among  other  nations,  but 
in  the  chosen  people  of  God.  Gen.  xxxTiii.  24. 

7 In  fact  men  had  proceeded  from  like  to  like,  by  the  light  of 
reason,  in  their  conjecture  of  the  dirine  will,  and  had  judged  that 
what  was  the  appointed  punishment  of  homicides  was  equitable  also 
towards  other  great  criminals.  For  there  are  things  which  are  to 
man  of  no  less  value  than  life»  as  good  fame,  virginity,  conjugal 
fidelity : and  things  without  which  life  cannot  be  safe,  as  a reverence 
for  the  sovereign  authority  which  holds  society  together:  so  that 
those  who  assail  these  objects  are  held  as  no  better  than  homicides. 

8 Connected  with  t^  is  the  tradition  extant  among  the  Jews, 
that  there  were  given  by  God  to  the  sons  of  Noah  several  laws ; 
which  are  not  all  recorded  by  Moses,  because  it  was  enough  for  his 
purpose  to  give  them  afterwards  as  included  in  the  particular  law  of 
the  Hebrews.  Thus  it  appears,  Lev,  xviii.  6,  that  there  was  an 
ancient  law  against  manying  persons  near  of  kin,  though  no  such  law 
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aatem,  quae  Noe  liberis  Deos  e^xit,  boo  qaoque  aiunt 
fuisse,  ut  non  homicidia  tantum,  sed  et  adulteria,  et  concu- 
bitus incesti,  item  riolentm  rapine  morte  punirentur.  Quod 
ipsum  confirmant  Jobi  verba  xxzL  11. 

9 Jam  vero  data  per  Mosem  lex  sanctionibus  capitalibus 
rationes  adjimt,  que  apud  alios  populos  non  minus  quam  apud 
Hebraeum  populum  valent:  ut  Levit  xviii.  24,  25,  27,  28. 
PsaL  <a.  5.  Prov.  xx.  8.  Et  peculiariter  de  homicidio  dimtur 
terra  non  posse  expiari  nud  sangmne  homimde  fuso,  Num. 
XXXV.  31,  33.  Praeterea  absurdum  cogitatu  est,  Hebraeo 
populo  indultum,  disdplinam  et  salutem  publicam  ac  ungu- 
lorum munire  poenis  capitalibus,  ac  se  bello  tueri,  caeteris 
autem  r^bus  gentibusqne  idem  eodem  tempore  non  licuisse ; 
neque  tamen  reges  eos  aut  gentes  unquam  a prophetis  admo- 
nitos improbari  a Deo  usum  capitalium  snppliriorum  am  beUa 
omnia,  uout  de  aliis  peccatis  admoniti  saepe  sunt 

10  Imo  contra  quis  non  credait,  cum  lex  Mosis  de  judi- 
riis  expressam  habuerit  divinae  voluntatis  ima^em,  recte  am 
pie  facturas  fiusse  nationes,  quae  inde  ubi  exemplum  pete- 

* Yide  Auctoris  Tractatum  De  VerU.  * Vocem  illam  qumdam  addidi,  qu» 

JReiig.  Christ,  Lib.  i»  § 16,  tit^n.  pag.  excidit  in  omnibus  Editionibus,  et  quam 
228.  J,  B,  deesse  nemo  non  ridet.  J,  B, 


is  prerioiulj  mentioned  by  Moses.  And  the  Jews  say  that  among 
the  laws  giren  to  Noah»  were  precepts  that  not  only  homicide  but 
adultery»  incest»  and  robbery  should  be  punished  with  death.  And 
this  is  confirmed  by  Job»  xxxi.  11 ; Hm  is  on  heincAU  mme  .*  yet  it  is 
on  iniquity  to  be  punished  by  the  judges. 

9 Moreorer  the  law  given  by  Moses  gives  reasons  for  capital 
punishments»  which  are  valid  among  other  nations  as  well  as  the 
Jews:  as  Lev.  xviii.  24»  &c.»  Defile  not  yoursdves,  $c.  Psal.  d.  5» 
Whoso  privUy  slandereth  his  neighbour , him  will  I cutoff.  Prov.  xx.  8» 
A king  that  sitteth  in  the  throne  of  judgment  seattereth  away  aU  evil 
with  his  eyes.  And  especially  concerning  homicide»  it  is  sdd»  Num. 
XXXV.  38»  that  the  land  cannot  be  cleansed  of  the  Uood  that  is  shed  therein 
but  by  the  Hood  of  him  that  shed  it. 

Further»  it  is  absurd  to  suppose  that  the  Hebrew  people  were  in-* 
dulged  with  the  privilege  of  protecting  public  and  private  interests  by 
capital  punishments»  and  defending  themselves  by  war»  and  that  other 
kings  and  nations  at  that  time  had  no  such  privilege:  and  that,  this 
being  so»  those  kings  and  nations  were  yet  never  rebuked  by  God  for 
the  practice  of  capital  punishment  and  of  war»  as  they  wore  often  re« 
buked  for  other  offences. 
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rent?  quod  certe  Grecos,  Atticos  prsesertim,  fecisse  credibile 
est:  unde  ^ tanta  in  jure  yeteri  AtUco,  et  quod  inde  sum- 
turn  est  Komano  xiL  tabularum  cum  legibus  Hebreis  simili- 
tudo est.  Sufficere  bsec  videntur,  ut  appareat  legem  Noae 
datam  non  eum  habere  sensum,  quem  volunt,  qui  bella  omnia 
eo  argumento  impugnant. 

YL  1 Speciem  majorem  habent  qu»  ex  Evangelio  contra 
bellum  adferuntur:  in  quibus  examinandis  non  illud  mihi 
iBumam,  quod  sumunt  multi,  in  Evangelio  extra  prascepta  cre- 
dendi et  sacramentorum  nihil  esse  quod  non  sit  juris  naturalis: 
id  enim,  quo  sensu  a plerisque  sumitur,  verum  non  puto. 

2 Illud  libens  agnosco,  mhil  nobis  in  Evangelio  prmcipi, 
quod  non  naturalem  habeat  honestatem : sed  non  ulterius  nos 
obligari  legibus  Christi,  quam  ad  ea,  ad  qu»  jus  natur»  per 
se  obligat,  cur  concedam  non  video.  Et  qui  aliter  sentiunt 
mirum  quam  sudent,  ut  probent  qumdam  ^ qu»  Evangelio 
vetantur  ipso  jure  natur»  esse  illicita,  "^nt  concubinatum, 
divortium,  ma^monium  cum  pluribus  foeminis.  Sunt  quidem 
h»c  ejusmodi,  ut  eis  abstinere  honestius  esse  dictet  ipsa  ratio; 

» U<concl(WllafeH^d9twrft*lm]Speo^  taris,  alim  Christi:  aliud  Pegnmamts, 
tat  hno  fllnd  Hieronymi:  [Ad  Ocean.  aliud PauHu  noster praeipU. 

Torn.  X.  p.  1S8.  c.J  Alia  sunt  leget  Ca- 


10  On  the  contrary,  we  must  roppose  that,  as  the  law  of  Moses 
was  the  expression  of  the  diiine  Will,  the  other  nations  would  do  well 
and  piously  to  take  example  by  that  law : which  it  is  probable  that 
the  Greeks,  and  especiidly  the  Athenians,  did:  whence  arises  the  so  great 
Similarity  of  the  old  Attic  Law,  and  the  Laws  of  the  Twelve  Tribes 
therefrom  derived,  with  the  Laws  of  the  Hebrews. 

VI.  1 The  arguments  adduced  agunst  war  from  the  Gospd  are 
more  spedous : and  in  examining  these,  I shall  not  assume,  as  many  do^ 
that  there  is  in  the  Gospel  nothing,  besides  the  precepts  of  l»lief 
and  institution  of  the  sacraments,  which  is  not  matter  of  Natural  Law: 
for  that,  in  the  sense  in  which  it  is  commonly  understood,  I do  not 
believe. 

2 I willingly  acknowledge  that  nothing  is  commanded  us  in  the 
Gospel  which  has  not  a natural  reasonableness : but  I do  not  see  why 
I should  grant  that  we  are  bound  to  nothing  by  the  Laws  of  Christ 
beyond  what  we  are  bound  to  by  the  Law  of  Nature.  And  when  men 
maintain  the  contrary,  it  is  wonderful  to  see  what  pains  they  are  com- 
pelled to  take  to  prove  that  some  things  which  are  forbidden  by  the 
Gospel,  are  also  unlawful  by  the  Law  of  Nature;  as  concubinage, 
divorce,  plurality  of  wives.  These  things  are  such  that  reason  itself 
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at  non  talia  ut  absque  lege  divina  nefas  in  illis  appareat.  Ad 
illud  vero  quod  Christiana  lex  prsecipit,  ut  alii  pro  aliis  morlis 
periculo  nos  objiciamus,  1 Job.  iii.  16,  quis  dicat  ipso  ^ natur» 
jure  nos  obligari  ? Justini  dictum  est : to  Kara  <pu<rt¥  fiiovv, 
ov^eTTQi  7T€wt<rr€VKOTo^  €<TTiv*  ^ s€cundum  narrant  vivere, 
efw  est,  qui  nandum  credidit. 

3 Sed  ne  illos  quidem  sequar,  qui  aliud  sibi  sumunt  non 
exiguum,  Christum  scilicet  in  tradendis  praeceptis,  qu»  extant 
Matthmi  v.  et  deinceps,  interpretem  tantum  agere  legis  per 
Mosem  dat».  Aliud  enim  sonant  verba  toties  repetita,  Aun 
distis  dictum  J^se  veteribus  : Ego  vero  dico  vobis : qu» 
oppositio : sed  et  Syriaca  et  ali»  vernones  ostendunt,  illud 
veteribus  significare,  ad  veteres,  non  a veteribus ; ut  vobis  est, 
ad  vos,  non  a vobis.  Veteres  autem  illi  non  alii  fuerunt, 
quam  qui  Mosis  tempore  vivebant : nam  qu»  ut  veteribmi 
dicta  recitantur,  non  legis  peritorum  sunt,  sed  Mosis,  aut 
verbo  tenus,  aut  sensu.  Non  occides,  Exod.  xx.  13.  Quis- 
quis occiderit,  tenebitur  judicio,  Lievit  xxiv.  21.  Num  xxxv, 
16,  17,  30.  Non  moechaberis,  Exod.  xx.  14.  Q^isguis  dimu 
serit  uxorem,  det  ei  libellum  divortii.  Dent.  xxiv.  1.  Non 
pejerabis,  sed  reddes  Domino,  quae  juraveris,  Exod.  xt.  7. 

* Quidni?  si  recte  jus  illad  intelU-  gomenis,  ut  in  certis  quibusdam  casibus 
gamus.  Vel  exemplum  Ethnicomm^qui  nonnulli  plurimorum  saluti  ritam  suam 
pro  patria  se  morti  deroTerunt,  id  re-  donent.  Adeoque  ipsa  obligatio  Mar- 
Ssllit.  Postulat  omnino  Societatis  cus*  tyrii,  qnaUs  ab  erangelio  nobis  imponi- 
todia,  de  qua  Auctor  noster  in  Prole-  tur,  a Lege  Naturas  ultimo  deduci  po* 


dictates  ibat  it  ie  better  to  avoid  them ; but  not  such  that  they  are 
seen  to  be  criminal  without  the  divine  law. 

Again,  who  can  say  that  such  a Precept  as  that,  1 Job.  iiL  16,  We 
ought  to  lay  down  our  lives  for  the  brethren : is  binding  by  the  Law 
of  Nature?  Justin  Martyr  says  that  to  live  according  to  nature  is 
the  condition  of  him  who  has  not  yet  come  to  believe. 

3 Nor  shall  1 follow  those  who  make  another  large  assumption, 
that  Christ  in  delivering  the  precepts.  Matt.  v.  et  sqq.  is  only  speak- 
ing as  the  Interpreter  of  the  law  given  by  Moses.  For  a different 
notion  is  suggest^  by  the  words  so  often  repeated:  Te  have  heard  it 
taid  by  them  of  old  time:  But  I eay  unto  you.  Where  the  apposition 
shews,  which  the  Syriac  and  other  versions  express,  that  veteribui 
rather  means  to  (hem  of  old  time  than  by  themg  as  means  to  you, 
not  by  youk  And  these  men  of  old  time  were  those  who  lived  at  the 
time  of  Moses : for  what  is  ascribed  to  them  is  not  the  dogmas  of  doo- 
tors  of  the  law,  but  the  doctrines  of  Mose^  either  in  words  or  in 
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Num.  XXX.  2.  Oeulum  pro  oculo,  dentem  pro  dente  (supple^ 
reposcere  liceat  in  judicio)  Leyitic.  xxiy.  20.  Deuteron.  xix.  2L 
Diliges  proximum  tuum  (id  est  Israelitam)  Lieyit.  xix.  18.  et 
odio  habehis  inimicum  tuum,  ^puta  septem  populos^  qui- 
buscum  amicitiam  colere  quorumque  misereri  vetantur,  Exod. 
xxxiy.  11.  Deut.  vii.  1.  His  addendi  Amalecitm,  in  quos 
Hebrffii  jubentur  bellum  habere  implacabile,  Exo<L  xviL  16. 
DeuL  XXV.  19. 

4 Sed  ad  intelligeniiam  verbomm  Christi  omnino  notan- 
dum, legem  per  Mosem  datam  dupliciter  accipi:  aut  secun- 
dum id,  quod  commune  habet  cum  aliis  legibus,  qu»  ab  homi- 
nibus condi  solent,  quatenus  scilicet  graviora  delicta  poenarum 
aspectabilium  formidine  coercet,  Hebr.  xi.  2.  et  populum 
Hebrmum  hac  ratione  in  statu  civilis  societatis  continet,  quo 
sensu  dicitur  yo/uu>s  ivrdKvj^  aapKiKtjs^  Hebr.  vii.  16.  et  lex 
factorum,  Rom.  iii.  27.  aut  secundum  id,  quod  legis  divinie 
est  proprium,  quatenus  scilicet  etiam  mentis  requirit  purita- 
tem, et  actus  aliquos,  qui  sme  temporali  poena  omitti  possunt : 
quo  sensu  vocator  vofio^  TrveviiariKo^,  Rom.  viL  14.  exhila- 
rans animum,  PsalnL  xix.  qui  Latinis  xviiL  9.  Legisperiti  et 
Pharisffii  priore  illa  parte  contenti,  secundam,  quie  potior  est, 

test.  J.  B.  Fhilocalia  dicuntor.  (Cap.  ix.  pag.  3Q. 

B Secundum  ruOuram  vivere,  yu$  eti,  « Putaeeptempopuloi]  In  hoa  odium 

qui  nondum  eredidii\  Locos  Justini  est  lege  permitti  ut  illnstrisdmus  Abar* 
ad  Zenam  (pag.  889):  idemque  sensus  banel  ad  Deut.  xxiiL  21. 
apud  Origenem  in  excerptis  Illis,  quu 


sense:  as  appears  by  the  examples.  Thou  $haU  not  IdU,  An  eye 
/or  an  eye,  and  a tooth  for  a tooth.  Thou  Mlt  love  thy  neighbour  (the 
Israelite),  and  hate  thine  enemy,  the  seven  expelled  nations,  to  whom 
the  Jews  were  forbidden  to  shew  mercy : to  whom  are  to  be  added 
the  Amalekites.  [See  the  references.] 

4 To  the  understanding  of  the  words  of  Christ,  it  is  to  be  observed 
that  the  Law  given  by  Moses  is  taken  in  two  senses : first,  according 
to  that  which  it  has  in  common  with  other  laws  established  by  men, 
as  restraining  grave  crimes  by  visible  punishments,  and  keeping  the 
Hebrew  people  in  a state  of  ciril  society;  in  which  sense,  by  it,  every 
tranegrmion  and  dUobedienee  received  a just  reward,  Heb.  ii.  2 ; and  in 
which  sense,  Heb.  vii.  16,  it  is  called  the  law  of  a carnal  commandment  f 
and  Rom.  ili.  27,  tAs  law  of  works : and  secondly,  as  requiring  also 
purity  of  mind,  and  some  acts  which  may  be  omitted  without  tempo- 
ral punishment,  in  which  sense  it  is  called  the  spiritual  law,  Rom.  vii. 
14,  r^oieing  the  heart.  Psalm  xix.  The  Lawyers  and  Pharisees,  con- 
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insuper  habebant,  neque  inculcabant  populo : quod  yerum  esse 
non  ex  nostris  duntaxat  libris,  sed  ex  Josepho  quoque  et 
magistris  Hebrs^rum  ostendi  potest. 

5 Sed  etiam  secundam  hanc  partem  quod  attinet,  scien* 
dum  est,  yirtutes,  qu®  a Christianis  exiguntur,  etiam  He- 
brmis  aut  commendari,  aut  prascipi,  sed  ^non  prsscipi  in  eo 
gradu  ao  latitudine,  quo  Christianis.  Utroque  autem  hoc 
sensu  Christus  sua  prmcepta  opponit  yeteribus,  unde  liquet, 
yerba'  ejus  non  continere  nndi^  interpretationem.  Hmc 
autem  sciri  non  ad  hoc  tantum,  quod  nunc  in  manu  est, 
refert,  sed  et  ad  multa  alia,  ne  legis  Hebriuc»  auctoritate 
supra  quam  mqnum  est  utamur. 

YII.  1 Omissis  ergo  argumentationibus,  qu»  minus  se 
nobis  probant,  primum  ac  praecipuum  testimonium,  quo  bel- 
landi jus  a Christi  lege  non  plane  tolli  probamus,  esto  Pauli 
illud  I ad  Timotheum  xi.  1,  2,  3.  Hortor  ergo  ante  omnia^ 


p Non  prmdpi  tn  eo  gradu  ae  latiiu- 
dine]  QuBBdam  hno  pertinenda  vide  in 
notatis  snpra  ad  finem  capitis  primi. 
Egr^ns  imprimis  Chrysostomi  loons  de 
Virgimiate,  cap.  xliv : fiko  ydp  ira- 

Xatdv  oi  Toooih-o»  vfiiv  dperijt  xpoff- 
icetTO  /lirpoVfyOiXd  ical  dfivvacOai  'vdif 
dtiKovvray  iral  dvriXoitopeltrdai 
Xoiiopovpivu,  ical  ^xi/teXf}* 

xflofioi  nal  ebopKovvra  6pvv»ai,  xai 
64>Ba\fi6»  ij^opvj^ai  dvrl  6<f»Ba\fioVf  xal 
/lunieai  rdv  oiirc 

o0Tfl  6pyV^eo6ai,  o0re  yvvaiKa  t6»  pi» 
iKfidXXtiv,  *r6»  tk  dvreiodyoiv  kokw^ 
Xirro,  4cal  ow  toDto  p6vcv,  aXXa  ical 
dvo  icoTo  raM»  opov  yvuaiKae  Ixeiv 


6 v6fioe  iirirpeire,  xal  xoXXq  xal  iv 
*rovToi9  Kal  iy  toi9  dWoiv  dxatrur  ij 
ovyKaTapamv  »/p'  Kord  M t»/»  tow 
Xpi<rrov  vapovatay  xoXX»  <rreiwr^pa 
yeyorey  if  6669,  Olim  tanta  nobit  in- 
juncta non  erat  virtutie  mentwra,  eed 
et  vindictam  sumere  de  uguriam  v^kr- 
ente,  et  eonviiianti  reddere  eonvitium,  ei 
pecuniis  studere  licebat,  sed  et  citra falsi- 
moniam jurare,  et  pro  oculo  excutere 
oculum,  et  odio  habere  inimicum:  quin 
nec  ddieiis/hU,  nec  trasd,  nec  uxorem 
aliam  ^icere,  recipere  aliam,  vetitum 
erat  Parum  dixi : etiam  duas  eodem 
tempore  uxores  habere  lex  sinebat  mul- 
taque et  in  his,  et  m aliis  rdms  erat 


tented  with  the  former  part,  regarded  not  the  second  part,  which  is 
better,  nor  inculcated  it  on  the  people.  That  this  is  true,  we  learn 
not  only  from  the  New  Testament,  but  also  from  Josephus  and  the 
Hebrew  doctors. 

6 Tet  eren  with  regard  to  this  second  part,  it  is  to  be  obserred 
that  the  yirtues  which  are  required  of  ChristianB  were  either  recom- 
mended or  enjoined  to  the  Hebrews ; but  they  were  not  enjoined  in 
the  same  degree  and  with  the  same  breadth  as  to  the  Ghristians.  And 
in  both  these  respects  [degree  and  breadth]  Christ  opposes  his  inter- 
pretatioa  to  that  of  the  ancients ; where  it  appears  that  his  words  do 
not  contain  a bare  interpretation. 

It  is  useful  to  know  this,  not  only  with  reference  to  the  point 


Cap.  n.]  AN  BELLARE  UNQUAM  JUSTUM  SIT: 


49 


ut  fiant  deprecationes^  preces,  interpellationes,  gratiarum 
actiones  pro  quibusvis  hominibus : pro  regibus  et  quibusvis 
in  eminentia  constitutis : ^ut  tranquillam  ac  quietam  vitam 
degamus  cum  omni  pietate  ac  sanctitate.  Nam  id  bonum 
gratumque  est  apud  Deum  servatorem  nostrum,  qui  omnes 
homines  vult  servari,  et  ad  agnitionem  veritatis  venire. 
Tria  enim  hinc  docemur : Gratum  esse  Deo,  ut  reges  fiant 
* Chrbtiani:  ut  Christiani  facti  reges  maneant:  quod  ita  ex« 
pressit  Jusiinus  Martyr  : ei/^o/xeda  row  fiaoiXel^  sal  ap*)(ov-* 
TQs  $ierd  (iaoiXiKm  ^uyafxew^  Kat  oii(f>pova  tov 

XoyuFfxor  e^oi/ra;  eipeQv^ai : hoc  precamur,  ut  Reges  et 
Principes  simul  cum  regali  potestate  etiam  sanam  mentem 
consequantur:  et  in  libro,  cui  nomen  Constitutiones  Cie* 
mentis,  precatur  Ecclesia  ^Xpumava  ra  reXi;,  id  est,  ma- 
gistratus Christianos:  deinde  et  hoc  Deo  gratum  esse,  ut 
Christiani  reges  Christianis  aliis  vitam  tranquillam  prae- 
stent 


iemportm  illorum  wdulgenHa.  At  po$l 
Christi  adoextum  muHo  arctior  factm  ut 
viu.  (Tpm.  Ti.)  Eod«m  libro,  cap. 
Ixxziii:  ov  *r6  avr6  dperi}*  dirai» 
Tovfieda  fidrpov  iffictv  t**  sdsttrot,  non 
eadem  virtutu  mensura  a nobis  et  ab 
illis  exigitur.  Idem  in  oratione  FSlinm 
Patri  «qualem,  qne  eat  Tomo  Ti.ait  in 
Erangelio  ease  ^*ir2  rao-iv  ical  or/KwrOtf- 
JC1IV  ^irroXwv,  pTiseejdorum  et  intensuh- 
nem  et  abjectionem.  (Pag.  717.) 

4 Vt  tranquUlam  ae  quietam  vitem 
degamus  cum  omni  pietate  ac  sanctiicde\ 
Scmeca,  Epistola  lzxiii,  philosophim 
fideliter  deditos  falso  ait  contemtorea 
magistratnnm  ao  regnm  existimari.  E 


contrario,  ait,  nutli  adoersus  illos  gra~ 
Horu  sunt : nec  immerito;  nullis  enim 
pbu  prustant,  quam  quibus  fiui  fron- 
quUlo  otio  licet,  Digpaa  est  qn«  legatnr 
epistola,  ubi  et  boo : fftotu  pacis  bene- 
fteium,  ad  omnu  pertinentis,  altius  ad 
eos  pervenit,  qui  Ula  bene  titefUvr. 

f XpioTiapa  rd  reXij,  id  est,  magis- 
tratus Christianos'\  Nisi  hic  interpretari 
malis,  Christiemum  vites  exitum.  [Lo- 
cus est  Lib.  ?iii.  cap.  36,  nbi,  quem- 
admodum et  cap.  6,  ejusdem  libri,  ubi 
eadem  rerba  reperiuntur,  posteriori 
modo  recte  yertitur,  iu  ed.  PeOrum  Apo- 
stolic, 1734.  Tom.  ii.  pag.  897  et  pag. 
421]. 


now  in  hand,  but  also  to  many  other  points,  that  we  may  not  exagge- 
rate the  authority  of  the  Hebrew  law. 

yn.  1 To  proceed  then  to  the  passages  which  shew  that  war  is 
not  made  unlawful  by  the  law  of  Christ. 

(1)  The  first  is  1 Tim.  ii.  1,  2,  3,  I exhort,  therefore,  that  first  ofaU 
supplication»,  We  are  here  taught  three  things : that  it  is  agree- 
able to  God  that  kings  be  made  Christians ; that  kings  when  made 
Christians  continue  kings;  and  that  Christian  kings  enable  other 
Christians  to  lead  a quiet  and  peaceable  life.  So  Justin  Martyr  men- 
tions prayer  for  kings  and  princes;  and  in  the  Constitutions  of 
Clement  the  Church  prays  for  Christian  Magistrates. 

[grot.] 
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Contr.  Cref. 
Gram,  lU.  U. 


AdBan^, 
Bpift.  60.  CM». 
1I&  ntim.lA 


2 Quomodo  Toro  ? Alibi  id  explicat  Rom.  xiii.  4 : Dei 
minister  est  tuo  bono:  quod  si  feceris  quod  malum  est, 
metue  ; non  enim  frustra  gladium  gerit : nam  Dei  minister 
est,  vindex  ad  iram  ei  qui  quod  malum  est  fecerit.  ^ Jure 
gladii  per  complexionem  omnis  quidem  coercitio  intelligitur, 
quomodo  etiam  apud  Jurisconsultos  interdum;  sed  ita  tamen^ 
ut  pars  ejus  summa,  id  est  yerus  gladii  usus,  non  excludatur. 
Huic  loco  illustrando  non  parum  servit  Psalmus  secundus,  * 
qui  quanquam  in  Davide  suam  habuit  veritatem,  plenius  tamen 
et  perfectius  ad  Christum  pertinet : ut  discere  est  Actor,  iv» 
25 ; xiii.  33 ; Hebr.  v.  5.  Is  autem  Psalmus  reges  omnes 
hortatur,  ut  Dei  filium  venerabundi  suscipiant : hoc  est,  ut  se 
ministros  ei  exhibeant,  qua  reges  sunt  sdlicet,  ut  recte  ex- 
pUcat  Augustinus,  cujus  verba  ad  hanc  rem  pertinentia  appo* 
nam:  In  hoc  reges,  sicut  eis  divinitus  prcscipitur,  Deo 
serviunt,  in  quantum  reges  sunt,  si  in  regno  suo  honajube^ 
ant,  mala  prohibeant,  non  solum  queo  pertinent  ad  humanam 
societatem,  verum  etiam  quos  pertinent  ad  divinam  religio-^ 
nem.  Et  alibi:  Quomodo  ergo  reges  Domino  serviunt  in 
timore,  nisi  ea,  quae  contra  jussa  Domini  fiunt,  religiosa 
severitcde prohibendo  atque  plectendo?  Aliter  enim  servit 
qua  homo  est,  aliter  qua  rex  est.  Mox : In  hoc  ergo  ser^ 
viunt  Domino  reges,  in  quantum  sunt  reges,  cum  ea  faciunt 
ad  serviendum  illi,  quos  non  possunt  facere  nisi  reges. 


* Aigomentam  istud,  ut  et  plura  ex  potest,  neque  bellum  omne  Oiristianis 
sequentibus,  per  se  equidem  et  directe  retitum  esse.  Huc  fiscit  non  tantum 
eo  tantum  pertinet,  ut  capitalia  sup-  ratio  ab  Auctore  adlata  num.  13,  istius 
plicia  ab  Erangelio  non  tolU  probetur : paragraphi,  sed  etiam  quod  usos  capi- 

▼erum  per  consequentiam  hinc  deduci  talium  supplidomm  non  minus  rideatur 


2 But  how  do  kings  secure  peace  and  tranquillity  to  their  subjects  ? 
This  he  teaches,  Rom.  ziii.  4,  He  is  the  minister  of  God  to  thes  for 
good,  ^0.  The  sword  implies  all  controlling  power,  as  also  sometimes 
among  the  Jurists ; but  still,  in  such  a manner  that  the  highest  kind 
of  that  power,  the  actual  use  of  the  sword,  [that  is,  capital  punish- 
ment and  war,]  irnot  excluded.  This  place  is  illustrated  by  Psalm  ii., 
which  though  verified  in  David  has  a fuller  accomplishment  in  Christ. 
[See  the  passages  in  Acts  and  Hebrews.]  That  Psalm  exhorts  the  kings 
of  the  earth  to  kis$  the  Son  lest  he  he  angry : that  is,  to  do  him  service 
in  their  capacity  of  kings.  [See  the  passages  quoted  from  Augustine.] 

3 (2)  The  second  passage  is,  that  already  partly  cited,  Rom.  xiii. 
There  is  no  power  but  of  God.  The  powers  that  he  are  ordained  of  God, 
Ifc. : whence  the  apostle  infers  that  we  are  to  obey  and  honour  the 
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3 Secandum  argumentum  prmbet  nobis  is  ipse  locus^  IL 
cujus  partem  citavimus,  ad  Bom.  xiii.  ubi  potestas  summa, 
qualis  est  regia,  a Deo  esse  dicitur,  et  Dei  ordinatio  vocatur ; 
unde  infertur,  ei  et  parendum  et  honorem  exhibendum ; et 
quidem  ex  animo : et  qui  ei  resistit,  eum  Deo  resistere.  Si 
ordinationis  voce  res  intelligeretur,  quam  Deus  tantum  non 

vult  impedire,  quomodo  se  Deus  habet  drca  actus  vitiosos, 
jam  inde  nulla  honoris,  nulla  obedientiae,  ad  animam  maxime 
pertinentis,  obligatio  sequeretur;  nec  quicquam  diceret  Apo- 
stolus, ubi  hanc  potestatem  tantopere  prs^cat  atque  com- 
mendat, quod  non  latrociniis  et  fartis  conveniret  Sequitur 
ergo,  ut  ordinata  hsec  potestas  voluntate  Dei  approbante 
intelligatar ; unde  porro  infertur,  cum  Deus  sibi  contraria 
non  velit,  hanc  potestatem  cum  voluntate  Dei  per  Evangelium 
revelata  et  omnes  homines  obligante,  non  pugnarev 

4 Neque  eliditur  hoc  argumentum  eo,  quod  qui  in  im<* 
perils  erant  eo  tempore  cum  hmc  Paulus  scriberet,  dicuntur 
alieni  fuisse  a Christiana  pietate;  nam  primum  id  ita  universim 
verum  non  est  Nam  Sergius  Paulus  Cypri  Proprmtor 
Christo  nomen  pridem  dederat.  Actor,  xiii.  12.  ut  jam  taceam 
quod  de  * Edessenorum  rege  vetus  fama  tradidit,  nonnihil 
forte  falso  inquinata,  sed  ut  videatur  ex  vero  originem  tra-  ri]  * 
here.  Deinde  non  de  personis  quseritur,  an  impi»  fuerint,  sed 

an  illa  functio  in  ilUs  impia  fuerit : quod  dicimus  ab  Apostolo 

repugnare  mananetadini  et  dementi»  Lib.  ii.  cap.  20.  § 12.  J,  B. 

Cbristian»,  quam  bellam : nnde,  ei  • EdeM$€noriian\  £st  Edeeea  in 
priora  tamen  licent,  posterioB  illidtum  roene.  Nomen  Abgari  freqnene  illia 
non  esse,  effidtnr.  Vide  qn»  de  capi.  locis.  Apparet  ex  nnmmis,  Tacito,  Ap> 
taliboB  snpplidis  nlterins  dicentur  inf^  piano,  Bione  tnm  in  pridem  editis,  tnm 


powers  that  are  ordained ; and  that,  from  our  hearts ; and  that  he 
who  resisteth  the  power  resisteth  the  ordinance  of  God.  By  <>rdinanu 
we  cannot  understand  merely  what  God  will  not  prevent,  as  he  per- 
mits had  actions : for  such  permission  would  not  impose  any  obliga, 
tion  of  honour  or  heartfelt  obedience.  On  this  supposition  ^e  Apos- 
tle, in  speiddng  so  highly  of  the  powers  that  be,  would  give  a reason 
which  is  equally  true  of  thefts  and  robberies.  It  follows  then  that  the 
powers  thus  ordained,  are  approved  by  God ; and  since  God  cannot 
approve  contradictory  things,  that  this  power  is  not  at  variance  with 
the  will  of  God  reveided  by  the  Gospel,  and  obligatory  on  all  men. 

4 Nor  is  this  argument  refuted  by  the  consideration,  that  the 
powers  that  be  in  St  Paul's  time,  were  not  Christian.  For  in  the 
first  place,  this  is  not  universally  true.  Sergius  Paulus,  the  Proprsetor 
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n^ri,  qaando  illam  functionem  dicit  a Deo  institutam  etiam 
pro  ilio  tempore,  ac  propterea  honorandam  etiam  intra  animi 
reoessus,  quibus  proprie  solus  Deus  imperat  Potuit  ergo 
et  Nero,  et  rex  ille  Agrippa,  quem  ad  Christi  religionem 
amplectendam  Paulus  tam  serio  initat.  Act  xxyi.  Christo  se 
subjicere,  et  retinere  hic  regiam,  ille  imperatoriam  potes- 
tatem: quie  sine  jure  gladii  et  armorum  intelligi  nequit  Sicut 
ergo  olim  pia  erant  sacrificia  secundum  legem,  quamvis  ab 
impiis  sacerdotibus  celebrata;  sio  *pia  res  est  imperium,  quam- 
vis ab  impio  teneatur. 

5 Tertium  argumentum  petitur  ex  Joannis  Baptistae 
verbis,  qui  serio  interrogatus  a militibus  Judaeis  (cujus  gentis 
multa  millia  Romanis  militasse  ex  Josepho  et  aliis  scriptoribus 
manifestissimum  est)  quid  haberent  faciendum,  ut  iram  Dei 
effugerent ; non  eos  militia  abire  jussit  quod  facere  debebat 
A ea  erat  Dei  voluntas,  sed  abstinere  concussionibus  et  falla- 
ciis, stipendiisque  esse  contentos.  Lue.  iii.  14.  Ad  hmc  Bap- 
tistas verba,  cum  apertam  satis  militias  approbationem  con* 
tineant,  multi  respondent,  quas  Baptista  prasscripsit  ita  discre- 

In  noTis  excerptis,  Capitolino.  [Videi/7.  tum,  Diu,  yiii.  1 10,  peg.  534,  ei  teqq, 

Sfanhem.  De  Freest,  et  usu  Numisma-  Torn,  l] 


of  Cyprus,  had  become  a Christian ; not  to  mention  the  ancient  story 
concerning  the  king  of  Edessa,  perhaps  distorted,  but  yet  with  a foim- 
dation  of  truth*. 

But  in  the  next  place,  the  question  is  not  whether  the  persons  were  ’ 
impious,  but  whether  their  office  was  impious;  which  the  Apostle 
denies,  when  he  says  that  even  at  that  time  it  was  ordained  of  God, 
and  therefore  was  to  be  honoured  from  the  heart,  which  is  God’s 
peculiar  dominion.  And  thus  Nero  and  king  Agrippa  might  hare 
submitted  themselves  to  Christ,  and  have  retained  respectively  the 
imperial  and  the  royal  power ; which  could  not  have  subsisted  without 
the  power  of  the  sword  and  of  arms.  And  thus  as  under  the  Old  Law; 
sacrifices  were  pious,  though  celebrated  by  impious  priests,  so  govem^^ 
ment  is  a pious  office,  though  it  be  held  by  an  impious  man. 

6 (3)  The  third  ailment  is  taken  ficm  the  words  of  John  the 
Baptist ; who,  when  he  was  asked  by  the  Jewish  soldiers,  (of  which 
nation  there  were  many  thousands  in  the  Roman  army,  as  is  manifest 
from  Josephus  and  other  writers,)  What  they  should  do,  to  avoid  the 
wrath  of  God ; did  not  tell  them  to  cease  to  be  soldiers,  which  he 
ought  to  have  done  if  such  were  the  will  of  God ; but  told  them  to 
abstain  from  extortion,  and  to  be  content  with  their  wages. 

* Baiheyrac  remarks  that  the  learned  hold  the  stoiy  of  Abgams  a 'mera fisbola.*  • 


Cap.  n.]  AN  BELLARE  UNQUAM  JUSTUM  SIT. 


53 


pare  a Christ!  prsaceptis,  ut  aliud  docere  potuerit  Baptista, 
aliud  Christus:  quod  quo  minus  admittam,  hmc  obstant. 
Joannes  et  Christus  eodem  exordio  doctrinm,  quam  afferebant, 
summam  indicarunt  Resipiscite : appropinquavit  enim  reg^ 
num  coelorum.  Mati  iiL  2 ; ir.  17.  Christus  ipse  regnum 
cceleste  (id  est  legem  novam : nam  legem  regni  nomine  appeL 
lare  Hebraeis  mos  est)  dicit  ccepisse  invadi  a diebus  Baptistae, 
Matt.  xi.  12.  Joannes  dicitur  praedicasse  baptismum  poeni- 
tentiae in  remissionem  peccatorum.  Mare.  i.  4.  Tantundem 
fedase  dicuntur  Apostoli  Christi  nomine,  Actor.  iL  38.  Exigit 
Joannes  fructus  dignos  poenitentia,  et  iis,  qui  talem  fructum 
non  proferunt,  exddium  minatur,  Matt  iiL  8.  et  10.  Exigit 
opera  dilectionis  supra  legem,  Luc.  iii.  11.  Lex  dicitur  du- 
rasse usque  ad  Joannem,  id  est,  ab  illo  incepisse  doctrina 
perfectior.  Matt.  xi.  13.  Et  principium  Evangelii  a Josume 
ducitur,  Mare.  L 1 ; Luc.  L 77.  Ipse  Joannes  hoc  nomine 
major  Prophetis,  Matt  xi  9 ; Luc.  viL  26.  missus  scilicet  ad 
dandam  cognitionem  salutarem  populo,  Luc.  L 77.  ad  Evan- 
gelium  annuntiandam,  Luc.  iii.  18.  Neque  usquam  Joannes 

t Pia  res  est  imperium,  quamois  ab  hunc  locum  epit tol»  ad  Romanos  Chrj- 
ia^io  teneatur]  Bene  boo  exsequitor  ad  sostomna. 


Since  the  vords  of  the  Baptist  contain  a manifest  approval  of  a 
military  life,  many  answer,  that  the  exhortations  of  the  Baptist  and 
the  precepts  of  Christ  are  widely  different;  so  that  the  one  might 
teach  one  thing,  the  other,  another.  This  I cannot  admit;  for 
John  and  Christ  announced  their  doctrine  in  the  same  manner ; 
Repent,  for  the  kingdom  of  heaven  is  at  hand,  Matth.  iii.  2 ; iv.  17. 
Christ  says  that  the  kingdom  of  heaven,  (that  is  the  new  law,  for  it 
is  the  Hebrew  manner  to  call  a law  a kingdom,)  is  taken  by  force» 
from  the  times  of  John  the  Baptist,  Matth.  xi.  12.  John  is  said  to 
have  preached  the  baptism  of  repentance  for  the  remission  of  sins: 
Mark  i.  4.  The  Apostles  are  said  to  have  done  the  same  in  the 
name  of  Christ,  Acts  ii.  38.  John  requires  fruits  worthy  of  repent- 
ance, and  threatens  them  with  destruction  who  do  not  bring  forth 
such,  Matth.  iii.  8 and  10.  He  requires  works  of  love  beyond  the  law, 
Luke  iii.  11 ; He  that  hath  two  coats,  Ac.  The  law  is  said  to  have  en- 
dured until  John,  that  is,  a more  perfect  doctrine  began  with  him, 
Matth.  xi.  13.  The  beginning  of  the  Gospel  narrative  is  John:  Mark 
i.  1.  Luke  i.  77.  John  was  on  this  account  greater  than  the  pro- 
phets, Matth.  xi.  9,  Luke  vii.  26;  being  sent  to  give  knowledge  of 
salvation  unto  the  people,  Luke  i.  77 ; and  to  preach  the  Gospel,  Luke 
iU.  18.  Nor  does  John  anywhere  distinguish  Jesus  from  himself  by 
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Jesam  a se  distinguit  prasceptorum  discrepantia  (quanquam 
quae  generalius  et  confusius,  et  rudimentorum  more  a Joanne 
sunt  indicata,  eadem  diserte  tradidit  Christus  vera  lux)  sed  eo 
quod  Jesus  esset  promissus  ille  Messias,  Actor,  xix.  4;  Joan.  i.  29» 
rex  scilicet  regni  coelestis,  qui  daturus  esset  in  se  confidentibus 
vim  Spiritus  Sancti,  Matt  iii.  11 ; Mare.  L 8;  Luc.  iii.  16. 

6 Quartum  hoc  est  argumentum,  quod  mihi  ponderis 
non  exigui  videtur : Si  tollatur  jus  capitalium  suppliciorum, 
et  armis  dves  tuendi  adversus  latrones  ac  praedones,  inaximam 
inde  secuturum  scelerum  licentiam  et  quasi  diluvium  malorum, 
''cum  nunc  quoque  constitutis  judiciis  aegre  reprimatur  impro- 
bitas.  Quare  si  mens  Christi  fuisset,  talem  rerum  statum, 
qualis  auditus  nunquam  fiierat,  inducere,  haud  dubie  verbis 
quaun  maxime  disertis  ac  spedalibus  edicendum  eifuerat,ne  quis 
de  capite  judicaret,  ne  quis  arma  ferret ; quod  fecisse  nusquam 
legitur ; nam  quas  adferuntur,  aut  vadde  sunt  generalia,  aut 
obscura.  Docet  autem  ipsa  asquitas  et  communia  ratio,  non 
tantum  verba  generalia  contrahi,  et  mnbigua  commode  explU 
cari,  sed  et  a proprietate  usuque  recepto  verborum  disced^ 

■ Cum  mme  quoque  consHhttiejudi’-  tovtow  SiKa<mjpta  uai  vopot  jcal  Tc/to»- 
eiie  eegre  reprimatur  improhUae]  Atd  ptai  ual  iidqtopoi  KoXdaeu»  TpoTrou 


the  difference  of  their  precepts,  (though  what  is  indicated  in  a more 
general  and  confused  and  rudimentary  manner  by  John,  Christ,  the  true 
light,  delivers  clearly,)  but  by  Jesus  being  the  Messiah  that  was  to 
come.  Acts  xix.  4,  John  i.  29 ; that  is,  the  king  of  the  kingdom  of  hea-» 
ren,  who  was  to  give  the  Holy  Spirit  to  them  that  believed  on  him, 
Matth.  iii.  11.  Mark  i.  8.  Luke  iii.  16. 

6 (4)  In  the  fourth  place  there  is  this  argument,  which  appears 
to  me  to  have  no  small  weight.  If  the  right  of  inflicting  capital 
punishments,  and  of  defending  the  citizens  by  arms  against  robbers 
and  plunderers,  was  taken  away,  then  would  follow  a vast  license  of 
crime  and  a deluge  of  evils ; since  even  now,  while  criminal  judg* 
ments  are  administered,  violence  is  hardly  repressed.  Wherefore  if 
the  mind  of  Christ  had  been  to  induce  such  a state  of  things  as  never 
was  heard  of,  undoubtedly  he  would  have  set  it  forth  in  the  clearest 
and  most  special  words,  and  would  have  commanded  that  none  should 
pronounce  a capital  sentence,  none  should  wear  arms : which  we  no- 
where read  that  he  did : for  what  is  adduced  to  this  effect  is  either 
very  general  or  obscure.  Equity  and  common  sense  teach  us  that, 
in  order  to  avoid  that  sense  of  passages  which  would  lead  to  ex- 
treme inconveniences,  we  may  limit  the  range  of  general  terms,  and 
explain  ambiguities,  and  even  depart  in  some  degree  from  the  pro-t 
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nonnihil,  ut  ia  aensus  evitetur,  qui  maxima  aecum  incommoda 
ait  allatuma. 

7 Quintum  ait,  quod  nullo  argumento  oatendi  poteat  lex 
Moaia,  qum  ad  judicia  pertinebat,  deaiiaae  priuaquam  urba 
Hieroaoljma  exacinderetur,  et  cum  ea  tum  apeciea  tum  apea 
reipublicaa  concideret.  Nam  neque  in  lege  Moaia  ullua  terminua 
iati  legi  prmfinitur,  neque  Chriatua  aut  Apoatoli  uaquam  de 
iatiua  legia  ceaaatione  loquuntur,  nisi  quatenua  id  comprehen-- 
aum  videri  poteat  in  reipublic»  (ut  diidmua)  destructione : 
imo  contra  Paulus  summum  pontificem  idt  constitutum,  ut 
judicium  ferret  secundum  legem  Mosis,  Act.  xxiii.  3.  Christus 
ipse  in  praefatione  praeceptorum  suorum  ait,  non  venisse  se  atd 
solvendi  legem,  sed  ad  implendam.  Matt.  v.  17.  quod  quem 
de  ritualibus  sensum  habeat  non  obscurum  est;  implentur 
enim  lineamenta  adumbrantia  cum  perfecta  rei  species  exhi- 
betur: de  legibus  autem  ad  judicia  pertinentibus  quomodo 
verum  esse  potest,  si  Christus,  ut  quidam  existimant,  aulventu 
suo  ea  sustulit?  Si  autem  mansit  obligatio  legis,  quamdiu 
stetit  Hebrasorum  respublica,  sequitur  ut  Judsei  etiam  ad 

JPropier  hos  sunt  judicia  et  leges  et  sup-  sostomus  in  sermone  ad  Patremfiddem^ 
plieia,  totqus  pernarum  modi.  Gbiy-  [Torn.  vi.  pag.  686J. 


priety  and  received  use  of  words. 

7 (6)  In  the  fifth  place,  it  cannot  be  shewn  by  any  argument  that 
the  law  of  Moses  concerning  the  judgments  of  tribunals  ceased  to  be 
in  force  before  the  city  of  Jerusalem  was  destroyed,  and  with  it,  the 
existence  and  the  hope  of  the  Jewish  nation  ceased.  For  there  ia 
neither  in  the  law  of  Moses  any  term  appointed  for  the  force  of  the 
law,  nor  do  Christ  or  his  Apostles  anywhere  speak  of  the  cessation  of 
that  law,  except  in  so  far  as  such  an  event  may,  as  we  have  said,  be 
comprehended  in  the  destruction  of  the  Jewish  state:  on  the  contrary, 
Paul  says  that  the  high  priest  was  appointed  to  judge  persons  accord- 
ing to  the  law.  Acts  xxiii.  3.  Christ  himself,  in  the  preface  to  his  pre- 
cepts says,  that  he  was  not  come  to  destroy  the  law,  but  to  fulfil  it, 
Matth.  V.  17.  Now  in  what  sense  this  is  to  be  understood  of  the 
Ritual  Law,  is  plain  enough ; for  the  lineaments  which  shadow  out  an 
object  are  fulfilled  when  the  perfect  form  of  the  thing  is  exhibited. 
But  how  can  this  be  true  of  the  Judicial  Law,  if  Christ,  as  some  hold, 
took  it  away  by  his  coming  ? But  if  the  obligation  of  the  Law  re- 
mained as  long  as  the  Jewish  state  continued,  it  follows  that  Jews, 
even  though  converted  to  Christianity,  if  they  were  summoned  before 
a magistrate,  could  not  refuse,  and  ought  not  to  judge  otherwise  than 
Moses  had  commanded. 
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Christum  conyersi,  si  ad  magistratum  yocarentur,  eum  defu- 
gere ^ non  potuerint,  et  ut  judicare  non  aliter  debuerint  quam 
Moses  praescripserat 

8 Ego  sane  omnia  expendens  ne  leyissimam  quidem  con- 
jecturam reperio,  qua  motus  yir  aliquis  pius  illa  tunc  Christi 
loquentia  yerba  audiens,  aliter  existimare  potuerit.  Illud 
agnosco,  ante  Christi  tempus  quaedam  fuisse  permissa,  siye 
quoad  impunitatem  externam,  itiye  etiam  quoad  animi  paritatem 
(nunc  enim  ista  distinctius  exquirere,  nec  opus,  nec  otium  est) 
quae  Christus  suam  disciplinam  sectantibus  licere  noluit,  ut 
ob  qualemcumque  offensam  uxorem  dimittere,  ab  eo  qui  laese- 
rit in  judicio  exigere  ultionem : sed  inter  Christi  praecepta  et 
illas  permissiones  est  diyersitas  quaedam,  non  est  repugnamtia. 
Nam  qui  uxorem  retinet,  qui  ultionem  sibi  priyatim  debitaun 
remittit,  nihil  facit  contra  legem ; imo  hoc  facit,  quod  lex 
maxime  yult.  Longe  aliud  est  in  judice,  cui  lex  non  permittet, 
sed  imperat  ut  homicidam  morte  puniat,  reus  ipse  futurus 
apud  Deum  ni  fecerit.  Huic  si  Christus  interdicit,  ne  homicidam 
morte  puniat,  omnino  contrarium  legi  praecipit,  solyit  legem. 

9 Sextum  sit  argumentum  ab  exemplo  Cornelii  Cen- 

* Sdlicet  ea  de  caussa,  quod  morte  alias  quiris  tenebatur  Kaglstratam  de- 
damnandi forent  Bei.  Neque  enim  latnm  omnino  snsdpere.  Vide  Notam 


8 Weighing  the  whole  case,  I do  not  see  the  slightest  reason  for 
thinking  that  any  pious  men,  at  that  time  hearing  the  words  of  Christ, 
could  think  otherwise.  I acknowledge  that  before  the  time  of  Christ 
some  things  were  permitted,  either  as  matters  of  impunity,  or  as 
not  destroying  purity  of  mind,  (a  distinction  which  we  need  not  dwell 
upon  here,)  which  Christ  did  not  permit  to  his  followers ; as,  to  put 
away  a wife  for  erery  cause,  to  sue  one  at  law  for  satisfaction ; but 
between  the  precepts  of  Christ  and  those  permissions,  there  is  a diver- 
sity, not  a repugnance.  For  he  who  does  not  put  away  his  wife,  or 
who  remits  a satisfaction  due  to  him,  does  nothing  against  the  law ; 
on  the  contrary,  he  conforms  to  the  Law,  in  the  highest  degree.  But 
the  case  of  a judge  is  altogether  different ; for  to  him  the  Law  does 
not  permit,  but  commands  him  to  punish  the  homicide  with  death ; 
and  he  himself  is  guilty  before  God  if  he  does  not  do  this.  And  if 
Christ  forbids  him  to  punish  the  homicide  with  death,  he  commands 
what  is  altogether  contrary  to  the  Law ; he  destroys  the  Law. 

9 (6)  The  sixth  argument  shall.be  from  the  example  of  Cornelius 
the  Centurion,  who  both  received  from  Christ  the  Holy  Ghost,  the 
undoubted  sign  of  justification,  and  was  baptised  in  the  name  of  Christ 
by  the  apostle  Peter : but  we  do  not  read  that  he  gave  up  the  mili-r 
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turionis»  qui  et  Spiritum  sanctum»  signum  indubitatum  justifi. 
cationis»  a Christo  accepit»  et  in  nomen  Christi  a Petro  Apos* 
tolo  baptizatus  est:  militiam  autem  abdicasse,  aut  ad  eam 
abdicandam  a Petro  monitus  non  legitur.  Sunt  qui  respon- 
deant, oum  de  religione  Christiana  a Petro  sit  institutus» 
simul  censeri  debere  institutum  de  militia  deserenda.  Hi»  si 
quidem  certum  esset  atque  indubitatum  inter  Christi  prae- 
cepta contineri  interdictum  militiae»  aliquid  dicerent  Sed 
cum  id  nusquam  alibi  diserte  exstet»  certe  de  ea  re  aliquid 
hoc  saltem  loco»  qui  id  maxime  poscebat,  dicendum  fuerat»  ne 
post  yentura  aetas  officii  sui  regulas  ignoraret  Neque  vero 
solet  Lucas,  ubi  personarum  qualitas  specialem  quandam  vitae 
mutationem  desiderabat»  id  silentio  praeterire,  ut  videre  est 
tum  alibi»  tum  Actor,  xix.  19. 

10  Septimum  huic  simile  petitur  ex  eo,  quod  de  Sergio 
Paulo  coepimus  dicere.  Nam  in  ejus  conyersi  historia  nullum 
est  indicium  ejurati  magistratus  aut  admonitionis  factae  ut 
ejuraretur.  Quod  auteur  non  narratur,  cum  narrari»  ut  dix- 
imus, maxime  attineat»  id  nec  factum  censendum  est. 

11  Octavum  esse  potest»  quod  ^Paulus  Apostolus,  intel- 

Gallicam  in  h.  !•  «T.  B,  orum  in  te  insidiis]  Utitur  hujiu  looi 

* Pauius  Apotiolut,  inUUeciU  Judta»  auctoritate  Concilium  Afncanum : [cap. 


tary  life,  nor  was  exhorted  by  Peter  to  do  bo. 

Some  reply  that  when  he  was  instructed  by  Peter  in  the  Christian 
religion,  he  was  also  instructed  of  the  unchristian  character  of  his 
military  life.  This  would  be  to  the  purpose,  if  there  were  any  pliun 
and  certun  interdiction  of  a military  life  in  the  precepts  of  Christ. 
Bui  when  there  is  nowhere  such  a thing  in  any  clear  form,  it  was 
plainly  necessary  that  something  should  have  been  said  on  the  subject 
in  this  place,  where  it  was  specially  required ; in  order  that  the  ages 
to  come  might  not  be  ignorant  of  the  rules  of  its  duty.  And  that 
Luke,  when  conversion  led  to  any  special  change  in  the  occupation  of 
the  converts,  did  not  omit  to  state  it,  we  see  elsewhere.  Acts  xix.  19» 
Many  of  them  also  which  used  curious  arts  brought  their  books,  i^e. 

10  (7)  A seventh  argument  of  a like  kind  we  draw  from  what  is 
said  of  Sergius  Paulus»  as  already  partly  noticed.  For  in  the  history 
of  that  convert  there  is  no  indication  of  his  having  abdicated  the  office 
of  magistrate,  or  having  been  admonished  to  abdicate.  Now  what  is 
not  narrated,  when,  as  we  have  said,  it  was  highly  important  that  it 
should  be  narrated,  must  be  supposed  not  to  have  happened. 

11  (8)  An  eighth  argument  is,  that  the  Apostle  Paul,  when  he  was 
apprized  of  the  Jews  lying  in  wait  for  him,  directed  the  fact  to  be 
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lectis  Judffiorum  in  se  insidiis,  Tribuno  indicari  eas  voluit ; et 
cum  Tribunus  milites  ei  addidisset,  quorum  prscridio  in  itinere 
adversus  vim  omnem  tutus  esset,  nihil  contradixit^  neque 
Tribunum  aut  milites  monuit,  Deo  non  placere,  ut  vis  vi  repel-* 
latur.  Atqui  is  erat  Paulus,  qui  nullam  occasionem  edocendi 
officii  aut  omitteret  ipse,  aut  omitti  ab  aliis  vellet,  2 Timoih.  iv.  2« 
IX.  12  Nonum  accedat,  quod  rei  honestae  ac  debitae  finis 
proprius  non  potest  non  esse  honestus  ac  debitos.  Tributa 
ut  solvamus  honestum  est,  atque  etiam  praeceptum  consden» 
tiam  obligans,  ut  Paulus  Apostolos  explicat:  tributorum 
autem  ^finis  est,  ut  potestates  publicae  habeant  unde  sumtum 
faciant  ad  bonos  tuendos,  ac  coercendos  malos,  Rom.  xiii.  3, 
HisL  iT.  74.  4,  6«  Tacitus  apposite  ad  hanc  rem  ; Neque  quiee  gentium 
sine  armis^  neque  arma  sine  stipendiis^  neque  stipendia  sine 
tributis  haberi  queunt.  Cui  dicto  simile  est  Augustini  illud: 
rotated  hoc  tributa  praestamus^  ut  propter  necessaria  militi 
stipendium  praebeatur. 


93,pag.253.  Cod.  Ccmcn,  EccUt,  AJHe, 
1615].  Quorum  contra Jurorempossu- 
muB  non  intolita,  nec  a Scripturis  aliena 
impetrare  prasidia,  quando  Apostolus 
Paulus,  sicut  in  Apostolorum  actibus 
fidelibus  notum  est,  factiosorum  conspi- 
rationem militari  etiam  submovit  auxilio. 
Utitur  et  uepe  Angnstmiu,  nt  Epist,  l. 


qas  est  ad  Boni£sdam:  epistola  oliv. 
ad  Publicolam,  ubi  base : Neque  si  in  illa 
arma  scelerati  homines  incidissent,  Pau- 
lus in  affusione  sanguinis  eorum  newa 
crimen  agnosceret.  Idem  Epistola 
Paulus  egit,  it<  sibi  tuitio  etiam  arma- 
torum daretur,  [Qu» Epist,  est  Lxzzyii. 
ed«<.  Benedictin,  Epist,  autem  L.  est 


made  known  to  the  captain,  and  when  the  captain  had  furnished 
soldiers,  as  a guard  for  him  in  his  journey,  he  made  no  opposition, 
and  did  not  warn  the  captain  or  the  soldiers  that  it  was  displeasing  to 
God  to  repel  force  by  force.  And  yet  Paul  was  one  who  neither 
omitted  nor  allowed  others  to  omit  any  occasion  of  teaching  men 
their  duty,  2 Tim.  iv.  2. 

12  (9)  A ninth  argument  is,  that  if  a thing  be  good  and  right,  the 
end  to  which  it  tends  cannot  be  otherwise  than  good  and  right.  Now 
to  pay  taxes  is  right,  and  is  a thing  eren  binding  on  the  consdonce, 
as  the  Apostle  Paul  explains : but  the  end  to  which  taxes  are  subser* 
vient,  [t^t  is,  one  end  among  others,]  is  that  the  goremment  may  be 
able  to  maintain  forces  for  the  purpose  of  defending  good  citisens  and 
restraining  bad  men,  Rom.  xiii.  3,  4,  6.  Tacitus  and  Augustine  both 
make  this  remark.  [See  the  text.] 

13  (10)  We  have  a tenth  argument  from  Acts  xxv.  11,  where  Paul 
says.  If  I he  an  offender^  or  have  committed  anything  worthy  of  death,  I 
refuse  not  to  die.  Whence  I collect  Paul  to  have  been  of  the  opinion, 
that  even  after  the  publication  of  the  Gospel-law,  there  are  soma 
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13  Decimam  argumentam  praebet  locus  ille  Actor,  zxv. 

11,  ubi  Paulus  ita  loquitur : Si  injuria  quemguam  affeci^  et 
digwam  aliguid  morte  commm,  recuso  mori.  Unde 

colligo,  ita  censuisse  Paulam,  etiam  post  publicatam  Evangelii 
l^em  quaedam  esse  crimina,  quae  morte  plecti  aequitas  ferat, 
aut  etiam  exigat : quod  et  Petras  docet,  1 Epist.  ii.  19,  20. 
Quod  si  ea  tum  fuisset  Dei  voluntas,  ut  capitalibus  judiciis 
absisteretur,  potuerat  quidem  purgare  se  Paulus,  sed  non 
debuerat  in  hominum  animis  eam  relinquere  opinionem,  quasi 
capite  plectere  nocentes  nunc  non  minus  quam  olim  liceret 
Probato  autem  capitales  pmnas  post  Christi  adventum  recte 
exerceri,  simul  probatam  arbitror,  bellam  aliquod  licite  geri, 
puta  adversas  nocentes  multos  et  armatos : qui  ut  rei  fiant, 
acie  vincendi  sunt.  Vires  enim  et  resistentia  nocentum,  sicut 
in  prodenti  deliberatione  suum  habere  momentum  potest,  ita 
de  jure  ipso  nihil  imminuit. 

14  Undecimum  sit,  quod  in  Apocalypsis  prophetia  prmdi- 


cxxxxiY.  et  CMV.  est  xlyo.] 

* Hi<^  scilicet,  inter  alios,  quos  Ane- 
tor minime  exdudit,nt  inepte  hoc  no- 
mine enm  carpunt  quidam  Interpretes. 
J,B. 

7 Non  recuso  mori]  Sie  et  Act. 
xxTiii.  18 : quia  nuUa  in  me  erai  mortis 
causa.  Justinus  Apologetico  ii.  xokd- 


^eaCai  tk  Tobe  oitK  aKoXovdwe  Tote 
dtSdy/iaerip  avrou  fitovprae,  Xeyofti* 
pove  m fiSpo»  XpicTiaPoite,  koI 

0/Awp,  d£ioOfiep.  Ut  aaUm  pwsiaxiiMr^ 
qui  non  convenienter  praceptis  illis  vt- 
vunt,  et  nomine  solo  sunt  Christiani,  et 
quidem  a vobis,  et  nos  optamus,  [pag.  00]. 


crimes  which  equity  allows,  or  even  requires,  to  be  punished  with 
death ; which  also  Peter  teaches,  1 Epist.  ii.  19,  20,  If  when  ye  he  huf 
feted  for  your  fauUs  yeehall  take  it  patiently.  If  the  will  of  God  had  then 
been  that  there  should  no  longer  be  capital  punishments,  Paul  might 
have  cleared  himself  indeed ; but  he  ought  not  to  hare  left  men  to 
think  that  then,  no  less  than  preyiously,  it  was  lawful  to  put  criminals 
to  death.  But  when  we  hare  proved  that  capital  punishment  may 
lawfully  be  practised  after  the  coming  of  Christ,  we  have  also  proved, 
as  I conceive,  that  war  may  be  made  la^ully,  for  example  against  an 
armed  multitude  of  evildoers : who  must  be  overcome  in  battle  that 
they  may  be  dealt  with  by  justice*.  For  the  power  and  the  number 
of  the  evildoers,  though  it  may  have  its  weight  in  prudential  deliberar 
tion,  does  not  affect  the  question  of  what  is  right. 

14  (11)  An  eleventh  argument  is,  that  in  the  Revelation,  wars  of 

* We  may  however  remark  that  to  treat  the  army  of  an  enemy  as  a body  of 
evfldoers,  is  not  the  true  view  of  war,  nor  necessary  to  its  justification.  War  is  a 
relation  between  two  States;  and  the  Right  of  making  war  is  a necessary  Right  of 
a State.  See  Elements  ofMofratitg^  775. 
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cuntur  bella  queedam  piorum  cum  manifesta  approbatione, 
xviii.  6,  et  alibi 

15  Duodecimum  esse  potest,  quod  Christi  lex  solam 
legem  Mosis,  qua  gentes  ab  Hebraeis  separabat,  sustulit, 
Ephes.  ii.  14.  Qusp  autem  natura,  et  bene  moratarum  gen- 
tium consensu  honesta  censentur,  adeo  non  sustulit,  ut  sub 
generali  praecepto  omnis  honesti  ac  virtutis  comprehenderit, 
(Phil.  iv.  8;  1 Cor.  xl  13,  14.)  Jam  vero  criminum  poena 
et  arma,  quae  injuriam  arcent,  natura  habentur  laudabilia,  et 
ad  justitiae,  et  ad  beneficentiae  virtutem  referuntur.  Atque 
hic  obiter  notandus  eorum  est  error,  qui  Israelitarum  jus  ad 
bellum  deducunt  ex  eo  solo,  quod  terram  Cananaeam  illis 
Deus  dedisset  Est  enim  haec  justa  quidem  causa,  sed  non 
unica.  Nam  et  ante  ea  tempora  pii  rationis  ductu  bella  ges- 
serunt : et  ipsi  Israelitae  postea  aliis  de  causis,  ut  David  ob 
legatos  violatos.  Tum  vero  quae  humano  jure  quisque  possi- 


« Vaticinium  ] Id  de  pace, 

qnn  orbi  contigit  beneficio  Romani  im- 
perii, interpretatur  Chr^soetomus  Ora- 
tione Christum  esse  Deum  : nat  Sri  ov 
nrayia  ^<rri  fiovov  Kal  aKtvrjTO^  xal 
a/ipayriv,  dWd  Kal  aroXXtjv  upvTovcu- 
aei  t>7  olKovfiivtf  itpiivtj»,  nal  ai  fih» 
fcaxa  irdXetc  iroXvapxiai  KaraXvdticro»^ 
Tai,  Kal  ai  povapxtai,  pia  SarTai 

fiaaiXtta  cic  irdvrav  dpdelaa,  icai  t6 
wXio»  aitTtjs  i»  elptjifp  Strrai,  ov  Kadd^ 
ircp  ipn-poerQe»,  t6  pJkv  waXaidv  X*^P^~ 
Texvai  irattres  Kal  ptiropts  oirXa 
6vvto  Kal  iwl  •trapard^ctoc  ierT^Ka^ 


irair.  tov  Xpiarov  Hk  irapaywopivov 
irdirra  iK€ipa  dieXv0if  icai  cis  pepot 
iitapierpivo»  xa  xwiMroXc/UMir  ircpicoxq. 
Neque  vero  predietum  temium  eet,  ttofrt- 
lem  fore,  immotam^  atque  ineoncuuam 
hanc  religionem,  eed  eum  ea  cutventuram 
orbi  pacem,  deeiiurai  iUis  m eingulit 
civitatibui  plurium  potentias,  regnaque 
ipsa  ei  unum  fore  super  omnes  imperium, 
ac  ^us  pleraque  pacem  habitura,  contra 
quam  ante  fiAat,  olim  enim  et  opifices, 
et  oratores  induebant  arma,  consistebant 
in  acie.  Post  Christi  vero  esdoenium 
cessamt  mos  iste,  et  ad  definitum  horni» 


the  righteous  against  the  wicked  are  predicted  with  manifest  approval, 
xviii.  6,  and  elsewhere. 

15  (12)  A twelfth  argument  may  be  this:  that  the  law  of  Christ 
took  away  only  the  law  of  Moses  in  so  far  as  it  separated  the  Gentiles 
from  the  Jews : Ephes.  ii.  14.  But  such  things  as  are  reckoned  good 
by  nature  and  the  assent  of  the  most  civilized  nations,  it  was  so  far 
from  taking  away,  that  it  comprehends  them  under  the  general  precept 
Of  all  virtue,  eveiything  of  good  report,  Phil.  iv.  8.  1 Cor.  xi.  13, 14. 
Now  the  punishment  of  criminals,  and  defensive  war,  are  held  praise* 
worthy  by  their  nature,  and  come  under  the  virtues  of  justice  and  well- 
doing. 

And  hence,  in  passing,  we  may  note  the  error  of  those  who  deduce 
the  right  of  the  Israelites  to  make  war  from  the  fact  alone,  that  God 
had  given  them  the  land  of  Canaan.  That  indeed  was  a just  cause. 
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det,  non  minus  ejus  sunt,  quam  si  Deus  donasset : id  autem 
jus  per  Evangelium  non  tollitur. 

YlII.  Videamus  nuno  etiam  quibus  argumentis  se  ful- 
ciat adrersaria  sententia,  quo  facilius  judicet  pius  SBstimator 
utra  prmponderent. 

1 Primum  adferri  solet  *yaticinium  Esaise,  qui  faturum  L 
didt,  ut  populi  gladios  contundant  in  ligones,  et  lanceas  in 
filices;  neque  gladium  sumant  alius  in  alium,  neque  bellum 
ultra  addiscant,  ii.  4.  Sed  hoc  vaticiniam  aut  sub  conditione 
quadam  accipiendam  est,  quemadmodum  multa  alia ; ut  nimi- 
rum intelligamus  talem  fore  rerum  statum,  *si  omnes  populi 
Christi  legem  suscipiant  atque  impleant ; quam  ad  rem  Deus 
nihil  sua  ex  parte  passurus  sit  desiderari : certum  autem  est, 
si  omnes  tint  Christiani,  et  Christiane  vivant,  nulla  fore 
bella : quod  Arnobius  ita  enuntiat : Si  minea  omnino,  qui 
hominea  eaae  ae  non  apecie  corporum^  aed  rationis  intelligunt 


num  ordinem  redacti  mod  aetme  heUiei, 
Habes  sensom  plane  eundem  apud  En. 
seUmn  de  Prceparatione,  Lib.  i.  o.  4. 

• Si  omnee  populi  Christi  legem  sus^ 
eipiant  atque  impleant]  Nam  de  Chris- 
tianis Jnstinas:  oO  uoXepovpev  tois 
tx^poU,  non  pugnamus  in  hostes,  [Apo^ 
log.  II.  pag.  60  in  fin.  ed.  Sjlb.  ubi  legi- 
tor, ut  de  Essenis 

Philo  in  oratione  Omnem  bonum  esse 
liberum : (pag.  877,  a.)  q deSs- 

TMv,  f|  Kpdvow,  ^ BoSpaKot,  ii 

doirUoe  oltipa  uap*  aOrott  ds  eVpoie 
tnptoypytpqhirXoiroidVfii  /uixuv<rroidv. 


Nullum  inter  eos  reperias,qui  aut  jacula 
aut  sagiUas  aut  gladium  aut  galeam 
aut  loricam  aut  scutum  fabricet,  nu/- 
hau  qui  aut  arma  confidat,  aut  mackU 
nas.  Simile  est  quod  Chrysosiomus 
ait  1 ad  Corinth,  xiii.  3:  Si  esset  inter 
homines  qualis  oportet  dilectio,  nuUae 
fare  ponat  capitales.  [O0rs  ydp  p6- 
pup,  ovT«  diKaoTtjplwp  ilet,  oi  icoXd- 
eemp,  ov  npwpmp,  ohu  dXXov  rwp 
'roiouTOfP  oOSepS^.  el  ydp  diraPTet  dyd- 
7TWP,  iral  iJycnrwvTo,  ovlflp  dp  tidUtjotp 
ovdeir,  etc.  Tom.  iii.  pag.  4M]. 


but  not  the  only  cause.  For  before  that  time  pious  men,  acting  by  the 
light  of  reason,  had  made  war;  and  the  Israelites  themselves  did  so 
for  other  causes,  as  David,  for  the  insult  done  to  his  ambassadors. 
For  the  possessions  which  any  one  has  by  human  right  are  his  no  less 
than  if  God  had  given  him  them : and  this  right  is  not  taken  away  by 
the  QospeL 

ym.  Let  us  now  see  what  arguments  are  offered  in  support  of 
the  opposite  opinion,  that  the  pious  reader,  judging  fairly,  may  see 
which  side  preponderates. 

1 (1)  First,  it  is  usual  to  adduce  the  prophecy  of  Isaiah,  ii.  4 ; that 
the  people  shall  beat  their  swords  into  plowshares,  and  their  spears 
into  pruning-hooks ; that  nation  shall  not  lift  up  sword  against  nation, 
neither  shall  they  learn  war  any  more.  But  either  this  prophecy  is 
to  be  reoeired  conditionally,  like  many  others namely,  that  we  are 
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1&0.1S. 


potestate,  salutaribus  qus  pcLcificisque  decretis  aurem  vellent 
commodare  paulisper,  et  non  fastu  et  supercilio  tumidi  suis 
potius  sensibus  quam  illius  commonitionibus  crederent,  uni- 
versus  jamdudum  orbis  mitiora  in  opera  conversus  usibus 
ferri,  tranquillitate  in  mollissima  degeret,  et  in  concordiam 
salutarem  incorruptis  foederum  sanctionibus  conveniret. 
Lactantius  vero  hoc  modo  : Quid  fiet,  si  omnes  in  concor- 
diam consenserint  ? quod  certe  fieri  poterit,  si  pernicioso 
et  impio  furore  projecto  innocentes  ac  justi  esse  velint  f 
Aut  intelligendum  est  pure ; quo  modo  si  accipiatur,  docet  res 
ipsa  impletum  hoc  nondum  esse,  sed  implementum  ejus,  ut 
et  convermonis  generalis  Judmorum,  adhuc  exspectandum. 
Utrovis  autem  modo  sumas,  nihil  hinc  inferri  potest  adversus 
bellorum  justitiam,  quamdiu  sunt  qui  pacis  amantes  pace  frui 
non  sinunt,  sed  vim  eis  intentant. 

2 Ex  quinto  Matthmi  capite  plura  argumenta  depromi 
solent,  ad  quorum  dijudicationem  opus  est  animo  repeti,  quod 
paulo  ante  diximus : si  Christo  id  fuisset  propositum,  omnia 
capitalia  judicia,  et  jus  bellorum  tollere,  facturum  id  fuisse 


Quod  Oraei  verhmi  tS  dtiKodvri] 
Ut  et  Lucae  in  Stephani  oratione:  S 
dtucmv  t6v  irXtiprto»,  (Act.  TU.  37  )• 

* Confer  heic  Auctoru  Epist.  1057. 
r.  Part.  J,  B. 

c Dimitte  iUi  etiam  pattium}  Id  ita 


exponit  Cyprianna  de  bono  Patientis : 
Ut  tua  ablata  non  repeto»,  (pag.  316). 
Irensns,  Lib.  17.  cap.  xxvii : (xiii.) 
lenti  Wn  tunicam,  remitte  ei  et  pallium : 
»ed  non  quoti  nolenfer  fraudari  eontri»^ 
temur,  ted  quoti  voientet  donaoerimMt, 


to  understand  that  this  would  be  the  state  of  things,  if  all  nations 
should  receiye  and  fulfil  the  law  of  Christ;  to  which  end  God  de- 
clares that  nothing  is  wanting  on  his  part.  For  it  is  certain  that  if  all 
be  Christians,  and  lire  as  Christians,  there  will  be  no  wars : as  Amobius 
and  Lactantius  remark.  [See  the  text.] 

Or  it  may  be  understood  absolutely ; in  which  case  the  facts  shew 
that  it  is  not  yet  fulfilled,  and  that  its  fulfilment,  like  the  conyersion 
of  the  Jews,  is  still  to  be  looked  for.  But  in  whicheyer  way  you  take 
it,  nothing  can  be  inferred  from  it  against  the  justice  of  wars ; so  long 
as  there  are  persons  who  do  not  allow  the  loyers  of  peace  to  live  in 
peace,  but  use  force  against  them. 

2 From  the  fifth  chapter  of  Matthew,  many  aiguments  are  usually 
drawn ; and  in  order  to  estimate  the  value  of  these,  we  must  repeat 
what  has  been  said  already;  That  if  the  intention  of  Christ  had  been 
to  take  away  all  capital  punishment,  and  the  right  of  making  war,  he 
would  have  done  this  in  the  most  express  and  special  words,  in  con-* 
eideration  of  the  magnitude  and  novelty  of  the  thing:  and  all  the 
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verbis  quam  maxime  expressis  ac  specialibusi  ob  rei  magni* 
tudinem  ac  novitatem;  eoqne  magis,  quod  nemo  Jadmus 
aliter  cogitare  poterat,  quam  leges  Mosis  ad  judicia  et  rem* 
publicam  pertinentes  vim  suam  in  homines  Judmos  habere 
debere,  quamdiu  staret  illa  respublica.  Hac  ergo  de  re  prse* 
moniti  locorum  singulorum  vim  ordine  exploremus. 

3 Adversari»  ergo  sententiae  munimentum  secundum  ex 

istis  verbis  petitur : Audistis  dictum  fuisse^  Oculum  pro 
oculo,  et  dentem  pro  dente.  Ego  vero  dico  vobis,  ne  obsis^ 
iite  if^rioso,  ^quod  Ormci  vertunt  dSucovvn,  Exod. 

xi.  13.)  sed  ccedenti  te  in  dexteram  maaillam,  alteram 
quoque  obverte.  Hinc  enim  inferunt  quidam,  nullam  injuriam 
aut  repellendam,  aut  vindicandam,  Are  publice,  sive  privatim. 
* Atqui  non  hoc  dicunt  verba:  neque  enim  magistratus  hic 
alloquitur  Christus,  sed  eos,  qui  impetuntur ; nec  de  quavis 
agit  injuria,  sed  de  tali,  qua&  est  alapa:  sequentia  enim 
verba  restringunt  prascedentium  generalitatem. 

4 Sic  in  praecepto  sequente : Qui  velit  tectim  litigare, 
ut  tunicam  accipiat,  ^dimitte  illi  etiam  pallium  : non  omnis 

gcmdeamu.  Ei  n quis  is,  inquU,  an-  oratione  de  cnstodia  reonun.  Hieronj- 
gariaverii  miUs  passus,  vade  cum  eo  miu  dialogo  i.  adTersns  Pelagium : Do- 

alia  duo,  ui  non  quasi  servus  sequaris,  cei  Evangelium  ei,  qui  nobiseum  velii 

sed  quasi  liber  prteeedas.  Etiam  Liba-  judicio  contendere,  et  per  lites  ei  jurgia 
nine,  qtii  Evangelia  legerat,  laudat  non  asferre  iunicam,  etiam  pallium  esse  con- 

iitigantes  de  chlamyde  et  tonica,  in  cedendum,  (Torn.  ii.  pag.  274  o). 


more  on  that  account,  that  no  Jew  could  think  otherwise  than  that 
the  laws  of  Moses  which  concerned  the  Jewish  State  and  tribunals 
were  to  retain  their  authority  over  Jews,  as  long  as  the  State  existed. 
With  this  preriouB  remark,  let  us  consider  in  order  the  force  of  the 
particular  passages. 

3 (2)  The  second  argument  then  in  farour  of  the  opposite  opinion 
is  taken  from  these  words : Ye  have  heard  that  it  hath  hem  eaid.  An  eye 
for  an  eye,  and  a tooth  for  a tooth:  hutleay  wntoyou,  that  yereaiat  notihs 
mil  man:  but  whotoeoer  ehaU  smite  thee  on  thy  right  eheek,  turn  to  him 
the  other  also.  Hence  some  infer  that  no  injury  is  to  be  resisted  or 
satisfaction  for  it  to  be  required,  either  publicly  or  priyately.  But 
this  is  not  what  the  words  say:  for  Christ  is  not  here  addressing 
magistrates,  but  those  who  are  assailed : nor  does  he  speak  of  wrongs 
of  all  kinds,  but  of  such  as  a blow  on  the  cheek ; for  the  subsequent 
words  restrict  the  generality  of  the  preceding. 

4 80  in  the  following  precept.  If  any  man  wUl  sue  thee  at  law,  and 
take  away  thy  coat,  let  him  have  ihy  eloli  also : it  is  not  every  appeal 


64 


AN  BELLARE  UNQIJAM  JUSTUM  SIT.  [Lib.  L 


proYOoatio  ad  judicem  aut  arbitram  prohibetur,  Paulo  inter* 
prete,  qui  lites  non  omnes  prohibet,  1 Cor.  vL  4.  sed  retat 
Christianos  in  prophanis  auditoriis  inter  se  litigare,  idque  ad 
Judasorum  exemplum,  apud  quos  recepta  erat  sententia,  Qui 
€tdducit  negotia  leraelitica  ad  extraneos^  polluit  nomen 
Dei:  sed  vult  Christus  ad  exercendam  patientiam  nostram, 
de  rebus,  qu»  facile  sunt  recuperabiles,  ut  tunica,  aut  cum 
tunica,  si  opus  sit,  pallium,  non  contendi  judicio,  sed  quamvis 
optimo  jure  nitamur,  omitti  juris  persecutionem.  Apollonius 
xi.  Xyanacus  negabat,  philosophi  esse  wepl  j(pvaiov  ^taipipeaOai, 
L.nemH.A,  de  pecuuiola  litigare.  Non  improbat  prostor  (inquit  Ulpi* 
anus)  factum  qui  tanti  habuit  re  carere^  ne  propter 
/acta,  eam  aaspiue  litigaret»  Hmo  enim  verecunda  cogitatio  ejus, 
qui  lites  exsecratur,  non  est  vituperanda^  Quod  hic  pro- 
bari a probis  ait  Ulpianus,  hoc  Christus  imperat,  ex  rebus 
honestissimis  et  probatissimis  deligens  praeceptorum  suorum 
materiam.  At  non  hinc  recte  colligas  etiam  parenti,  etiam 
tutori  nefas  fore,  id  sine  quo  liberi,  sine  quo  pupilli  susten- 
tari nequeant,  si  cogatur,  apud  judicem  defendere.  Aliud  enim 


^ Ut  et  patientiOf  et  hemgniUu  om- 
nibus innotescat]  Justinus  Apologetico 
11 : vepl  di  toG  dife^iKOKout  elvai  xai 
GrtiperiKob^  iraat  Kai  dopyijTov^f  a 5<pri 
Tavrd  itrri.  Qws  dixit,  huc  pertinent, 
ut  adversus  omnes  simus  patientes,  offi- 


ciosi, minime  iracundL  (pag.  49). 

« Petenti  abs  te  dato]  Justinus  Apo- 
logetico eodem : eU  di  't6  Koivmveie 
Totc  deopipoiv  Kal  pritiv  irpo^  dd^an 
'jroieip,  TttVTO  l^t|*  iraPTl  tco  alTovn 
rt  didore,  Ssc,  (pag.  48).  De  commu- 


to s judge  or  an  umpire  which  is  forbidden,  according  to  the  inter- 
pretation  of  Paul,  who  does  not  forbid  men  having  matters  at  law, 
1 Cor.  vi.  4 : only  he  forbids  the  Christians  to  go  to  law  before  the  hea- 
then tribunals : and  this  he  does  by  the  example  of  the  Jews,  among 
whom  this  maxim  was  current ; He  who  refers  the  concerns  of  the  Is- 
raelites to  the  judgment  of  strangers,  pollutes  the  name  of  Qod : but 
Christ,  in  order  to  exercise  our  patience,  directs  us  that  with  regard  to 
matters  which  may  easily  be  replaced,  as  our  coat,  or  if  need  be,  our 
cloke  along  with  our  coat,  we  should  not  contend  at  law ; but  though 
our  right  be  indisputable,  abstain  from  prosecuting  it  judicially.  Apol- 
lonius Tyameus  said  that  a philosopher  ought  not  to  quarrel  about 
paltry  pelf.  Ulpian  says,  The  prostor  does  not  disapprove  the  act  of 
him  who  thought  it  a good  thing  to  have  nothing,  that  he  might  have 
nothing  to  go  to  law  about.  For  this  temperate  notion  of  those  who  hate 
lawsuits  is  not  to  he  condemned.  What  Ulpian  here  says  is  approved  by 
good  men,  is  what  Christ  makes  his  command,  choosing  the  matter  of 
bis  precepts  from  the  most  approved  and  becoming  examples.  But 
you  cannot  infer  from  this  that  even  a parent  or  a guardian  is  not  to 
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tunica  et  pallium,  aliud  totum  illud  unde  vivitur.  In  Cie* 
mentb  Constitutionibus  de  homine  Christiano  dicitur,  si  litem  Lib.  i.  45. 
habeat,  aTrovSa^era}  SiaXi/ecOai,  Sep  pKa^O^vai  rc,  det 
operam^  ut  transigat^  etiamsi  quid  damni  accipiendum  siL 
Quod  ergo  de  moralibus  dici  solet,  hic  quoque  locum  habet^ 
non  consistere  base  in  puncto,  sed  habere  suam  quandam 
latitudmem. 

5 Sic  in  eo,  quod  deinceps  sequitur.  Qui,  angariabit  . 
te  ad  miUiare  tmum,  abi  cum  eo  duo : non  dixit  Dominus 
de  centum  milliaribus,  quod  iter  hominem  a suis  negotiis  lon- 
gius abduceret,  sed  de  uno,  et,  si  ita  usu  veniat,  de  duobus; 
quee  deambulatio  quasi  pro  nihilo  ducitur.  Sensus  ergo  est, 
in  his,  qum  nobis  non  multum  sunt  incommodatura,  non 
urgendum  nobis  esse  jus  nostrum,  sed  cedendum  plus  etiam 
quam  alter  postulet,  ^ut  et  patientia,  et  benignitas  nostra 
omnibus  innotescat. 

6 Sequitur  porro:  ^Petenti  abs  te  dato,  et  colentem  a 
te  mutuo  sumere,  ne  rejice.  Si  in  infinitum  hoc  producas, 
jiihil  durius.  Qui  domesticorum  curam  non  agit,  infideli  est 


matndit  vero  faeuhatibui  noHris  cum 
egentilnUf  et  ne  quid  ad  gloriam  aucu- 
fHmdamJdeianttu,  hae  dixit : omni  pe- 
ienH  date,  etc.  Alibi:  nratn-i 
Koiumuovurn,  communicaniee  nostra  om- 


ni egenti,  (pag.  47).  Cyprianus  Testi- 
moniorum, Lib.  III.  i.  Nemini  negandam 
eleemosynam ; item  iUic : omni  poseerdi 
te  dato,  et  ab  eo,  qui  voluerit  mutuari, 
ne  ddversaiusjueris. 


defend  before  the  judge,  if  he  be  compelled,  the  means  of  subsistenco 
of  a child  or  a ward.  A coat  and  a cloke  are  one  thing,  but  the  neces- 
sary means  of  subsistence  another.  In  the  Clementine  Constitutions 
it  is  said  of  a Christian,  1/he  have  a lawsuit,  let  him  try  to  bring  it  toon 
end,  even  if  he  have  thereby  to  suffer  loss.  What  is  commonly  said  of 
moral  rules  applies  here  also,  that  right  dealing  does  not  lie  in  a point, 
but  has  a certain  appropriate  latitude. 

5 8o  in  what  follows.  Whosoever  will  impose  service  a»  for  one  mile, 
go  with  him  two : our  Lord  does  not  speak  of  a hundred  miles,  a dis- 
tance that  would  carry  a man  quite  away  fh>m  his  business,  but  of  one, 
and  if  need  be,  two;  which  is  a trifling  amount  of  walking.  The 
meaning  then  is  this ; That  in  matters  which  are  not  very  inconveni^ 
ent  to  us,  we  are  not  to  insist  upon  our  right,  but  to  give  up  even  more 
than  is  asked,  that  our  patience  and  kindness  may  appear  to  all. 

6 It  is  added,  CHve  to  him  that  asketh  thee,  and  from  him  that  would 
borrow  of  thee  turn  not  thou  away.  If  you  carry  this  to  an  indefinite 
extent,  nothing  can  be  more  harsh.  He  who  does  not  care  for  his  own 
is  worse  than  an  infidel,  says  St  Paul,  1 Tim.  v.  8.  Let  us  then  follow 

[grot.] 
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deterior,  inquit  Paulus,  1 Tim.  t.  8.  Sequamur  ergo  eun- 
dem Paulum,  optimum  legis  herilis  interpretem,  qui  Corin- 
thios excitans  ad  beneficentiam  in  Hierosolymitanos  exercen- 
dam, NoUy  inquit,  ut  aliis  sit  laxamentum^  ^chis  res  angus^ 
ice^  sed  ut  cequabiliter  ^vestra  ccfna  succurrat  illarum 
inopioe,  2 Cor.  yiii.  13.  Id  est  (Livii  verba  in  re  non  dis- 
simili usurpabo)  ut  ex  eo,  quod  adfluit  opibus  vestris,  susti- 
neatis necessitates  aliorum : qui  sensus  est  et  in  Cyro  Xeno- 
phontis: a ap  iSw  TrepKTtra  ovrarSv  ifjLOt  apicovvTwv,  i-ovroi^ 
rd$  6j/^6ia9  (f>i\(K)v  e^o/roiVu».  Similem  sequitatem  ad- 

hibeamus interpretando  prmcepto,  quod  jam  a nobis  reci- 
tatum est. 

7 Lex  Hebrsca  sicut  divortii  libertatem  indulgebat,  ut  sas- 
vitiss  maritorum  in  uxores  occurreret:  ita  etiam  privatm  ultio- 
ni, ad  quam  gens  illa  valde  prona  erat,  coercendas,  jus  Imso 
fecerat  ab  eo  qui  lasserat,  non  manu  sua,  sed  apud  judicem 
exigere  talionem : quod  lex  etiam  xii.  tabularum  secuta  est ; 
Si  membrum  rupit^  talio  esto.  Christus  vero  majoris  pati- 
entiae magister  tantum  abest,  ut  illam  in  jam  laeso  probet  vin- 
dictae fiagitationem,  injurias  quasdam  ne  arceri  quidem  vult, 
aut  vi,  aut  judicio.  At  quales  injurias?  tolerabiles  scilicet, 
^ non  quod  non  in  atrocioribus  quoque  laudabile  hoc  sit,  sed 
quod  restrictiore  quadam  patientia  contentus  sit.  Ideo  exem- 


f Vestra  copia  succurrat  illorum 
inopue]  Seneca  de  beneficiis  secundo : 
Dabo  egenti,  sed  ut  ipse  tum  egeam. 
(Gap.  15),  Cbrjsostomns  in  locum  ad 
Corinthioe  hio  productum:  6 6ed«  ra 
Kara  bovapiv  diratreX,  koI  kqO*  B 


Ti9,  ob  jcafi'  a oiiK  Deus  pro  fa^ 

cultate  poscit,  quatenus  habet  quis,  non 
quatenus  non  habet.  Quod  ut  recte  in- 
telligatur,  accedant  sequentia : hraivel 
/ihv  Tobe  birkp  Buvapiv,  ovk  dvayKtP^et 
W TowTow  noiijoat  rabr6.  Laudat 


Paul,  the  best  interpreter  of  hU  master’s  law,  who,  when  exdting  the 
Corinthians  to  beneficence  towards  those  of  Jerusalem,  says,  2 Cor. 
vlii.  13,  Not  that  other  men  map  be  eased  and  ye  burdened,  but  thiit  your 
edmndasice  may  be  a supply  for  their  want.  The  like  expressions  are 
used  by  heathen  authors,  as  Liry,  Xenophon.  [See  the  text.] 

7 As  the  Hebrew  law  allowed  a liberty  of  divorce,  to  moderate  the 
harshness  of  men  towards  their  wives;  so  to  restrain  private  revenge 
to  which  the  nation  was  very  prone,  the  law  allowed  the  injured  man 
to  require  from  the  injurer  compensation  or  satisfaction,  not  with 
his  own  hand,  but  before  the  judge.  This  was  followed  in  the  law  of 
the  Twelve  Tables,  which  authorized  retaliation.  But  Christ,  a teacher 
of  a better  patience,  is  so  far  from  approving  the  injured  man  who 
demands  such  satisfaction,  that  he  will  have  some  injuries  not  even 
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plum  posuit  in  alapa,  qu»  non  Titam  impetit,  non  corpus 
mutilat,  sed  tantum  contemtum  quondam  nostri  significat,  qui 
nos  nihilo  deteriores  facit  Seneca,  libro  de  constantia  sapi-<^p-^ 
entis,  injuriam  a contumelia  dividit : Prior  illa^  inquit, 
natura  gravior  est : hose  levior  et  tantum  delicatis  gravis^ 
qua  non  laeduntur y sed  offenduntur.  Tanta  est  animorum 
dissolutio  et  vanitasy  ut  quidam  nihil  OLcerlius  putent.  Sio 
invenias  servum,  qui  flagellis  quam  colaphis  caedi  malit. 

Idem  alio  loco  : Conturnelia  est  minor  injuries,  quam  queri 
magis  quam  easequi  possumus,  quam  leges  quoque  nuUa 
dignam  vindicta  putaverunt.  Sic  apud  Pacuvium  quidam : 

Patior  facile  injuriam,  ei  est  vacua  a eontumdia.  Et 
apud  alius:  PaSaefa,i1». 

Facile  SBromnam  ferre  possim,  si  inde  abest  injuria ; 

Etiamque  injuriam,  nisi  contra  constat  contumelia ; 

Demosthenes : ® ci^e  yap  ro  rvieTscQai  roiy  eKe\Aepoos 
Ssivoi/,  Katwep  op  Seuop,  aXXd  to  e(fl  ufipei.  Nec  enim 
tam  grave  hominibus  ingenuis  verberari,  quamquam  et  hoc 
grave,  quam  per  contumeliam  verberari.  Is  quem  dud 
Seneca  paulo  inferius  ex  contumelia  dolorem,  affectum  esse  ait, 
quem  humilitas  animi  moveat  contrahentis  se  ob  factum  dio- 
tumve  inhonorificum. 

8 In  tali  ergo  circumstantia  patientiam  Christus  prsecipit: 

gntidem  quod  faadtides  txtupercAy  (nem-  mnm  dicto  jam  loco. 

pe  in  Theaaalonicenaibxu)  ud  hot  (A-  * Locos  est  in  Oratione  Adversus 

cluBos  scilicet)  non  cogit  idem  facere.  Afuitam.  pag.  395.  b.  Referior  et  fnsios, 

[Torn.  III.  p.  641].  a Satnmino,  Lib.  16.  $ J>t  Pessis. 

7 Non  quod  non  in  atrodoribus  quo^  J.  B. 
que  laudabile  hoc  rit]  Yide  Chrysosto- 


repelled  dther  by  force  or  judicially.  But  what  injuries  ? Such  as  are 
tolerable : not  that  the  same  course  of  action  may  not  be  laudable  in 
more  atrodous  attacks : but  because  he  contents  himself  with  a patience 
within  certain  limits.  And  thus  he  tdees  as  his  example  a blow  on  the 
cheek,  which  does  not  endanger  the  life  or  maim  the  body,  but  only 
expresses  a contempt  which  does  us  no  harm. 

In  like  manner  Seneca,  Pacuyius,  Csedlius,  Demosthenes,  distin- 
guish between  contumely  and  injury.  [See  the  text.]  And  Seneca 
says  that  the  pain  of  contumely  is  the  feeling  of  the  humiliated  mind 
recoiling  from  an  act  or  deed  which  assails  onr  honour. 

8 In  such  circumstances  Christ  commands  patience : and  that  ho 
may  not  be  met  by  the  common  objection  that  By  hearing  one  injury 
you  indU  <motker,  he  adds,  that  we  are  rather  to  bear  a second  injury 

6— « 
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et  ne  quis  tritum  illud  objiciat,  ^ Veterem  ferendo  injuriam 
invitae  novam : addit,  ^ potius  etiam  ferendam  esse  alteram 
injuriam,  quam  propulsandam  priorem:  quia  scilicet  ^nihil 
inde  ad  nos  mali  pervenit,  nisi  quod  in  stulta  persuasione 
positum  est  Maxillam  obvertere  in  Hebraismo  est  patienter 
ferre,  ut  apparet  Esai.  1.  6 ; Jerem.  iii.  3 : ^prmbere  os  con- 
tumeliis, dixit  Tacitus  Historiarum  tertio  ^ 

9 Tertium  argumentum  peti  solet  ex  eo,  quod  apud  Mat- 
thffium  sequitur : Audietis  dictum  fuieee^  Diliges  proximum 
tuum^  et  odio  hahehie  inimicum  tuum : Ego  vero  dico  vobis^ 
Diligite  inimicos  vestrosy  benedicite  eis,  qui  vos  exsecrantur, 
precamini  pro  eis,  qui  infesti  vobis  sunt  et  vos  persequuntur. 
Sunt  enim  qui  existimant  cum  tali  dilectione  et  beneficentia 
adversum  inimicos  et  infestos  pugnare  tum  judicia  capitalia, 
tum  bella.  Sed  facile  id  refellitur,  si  ipsum  illud  legis  He- 
braic» dictum  consideremus.  Prmdpiebatur  Hebrmis,  ut 


* E,  Publio  Syro,  referente  Aulo 
Gellio,  NocU  AUie,  xvii.  14.  J.  B. 

ff  PotiM»  ferendam  eese  dUeram 
ruun]  ChiTiostoiniie  yix.  ad  Bomanoe : 
«ifni  ydp  if  Xafiirpd  oitcrj,  t6  vXctoir 
avT&  ^apatrxei»  wv  PovXerat,  xal  rode 
8pouv  Tye  mootjpat  hrtOefiiav  abrov  Tp 
Sa^JftXeif  Ttje  olxelat  irwepfitjeat  paepo^ 
dvplae.  Haec  egregia  victoria  plue  illi 
largiri  quam  velit,  et  finet  improbae  in 
illo  libidinis  liberalitate  propriae  paH^ 
enUae  transcendere.  [Torn.  iix. 


^ Nihil  inde  ad  nos  mali  pervenit, 
nisi  quod  in  stulta  persuasione  positum 
est]  Chryioetomiu  de  Statui»  prima: 
[Immo  secunda,  pag.  471.  Tom.  ti.] 
Vfipit  oitK  dir6  yvtipije  twit  v^pC^Sirrm», 
dXX'  dird  Ttjs  SiaOeoewv  tus  u’aoxdu- 
*rmv  ^ avploToraifti  dirdXXurat,  Contu» 
meluB  non  ab  inferentis  aniseo ; sed  ex 
judicio  eorum,  qui  paOiuniur,  aut  Jit, 
aut  perit, 

1 Praebere  os  contumeliis]  Prebere 
os,  eo  sensu  et  apud  Terentiam  est 


than  to  repel  the  first ; since  we  thereby  receive  no  evil  except  what 
has  its  seat  in  a foolish  persuasion. 

To  give  the  cheek  to  the  smiter,  is  a Hebraism  implying  to  bear 
patiently,  as  appears,  Isaiah  1.  0,  Jerem.  iii.  3.  Tacitus  uses  a similar 
expression. 

9 (3)  A third  argument  is  usually  drawn  from  that  which  follows 
in  St  Matthew,  To  have  heard  that  it  hath  been  said.  Thou  ehalt  lave 
thy  neighbo/wr,  a/nd  hate  Mne  enemy ; But  I eay  unto  you.  Lave  your 
enemies,  bless  them  that  curse  you,  do  good  to  them  that  hate  you,  and 
pray  for  them  that  dsspUefuUy  use  you,  and  persecute  you.  There  are 
who  think  that  such  love  to  enemies  uid  assailants  is  inconsistent 
both  with  capital  punishments  and  with  war. 

But  this  is  easily  refuted  if  we  consider  this  precept  of  the  Hebrew 
law  more  nearly.  The  Hebrews  were  commanded  to  lore  their  neigh- 
bour, that  is,  the  Hebrew ; for  so  the  word  neighbour  is  there  taken, 
M we  see,  Levit,  xix.  17,  Thou  shaJU  not  hate  thy  brother  m ihy  heart: 
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proximum  diligerent,  ‘Hebrmnm  scilicet:  ita  enim  vocem 
proximi  ibi  sumi  ostendit  Levit,  xix.  comma  17,  collatum 
cum  commate  18.  At  non  eo  minus  imperatum  erat  magis- 
tratibus ocddere  homicidas,  et  alios  graviter  sontes : non  eo 
minus  tribus  undecim  ob  delictum  atrox  justo  bello  persecut» 
sunt  tribum  Benjamiticam,  Jud.xx.  non  eo  minus  recte  David, 
qui  praelia  Domini  prmliabatur,  regnum  ribi  promissum  ab 
Isboseto  armis  repetit. 

10  Sit  ergo  nunc  porrecta  latius  proximi  significatio  ad 
homines  quosvis : omnes  enim  in  communem  gratiam  sunt  re- 
cepti : nulli  populi  a Deo  devoti:  licebit  tamen  in  omnes  quod 
tunc  in  Israelitas  licuit,  qui  diligi  aeque  tunc  jubebantur,  ut 
nunc  quivis  homines.  Quod  si  etiam  velis  in  Evangelica  lege 
migorem  dilectionis  gradum  imperari,  consedatur  et  hoc,  dum 
illud  quoque  constet,  ^non  omnes  aequaliter  diligendos,  sed 
magis  patrem,  quam  extraneum.  Sic  etiam  bonum  innocentis 


AddphU,  (Act.  II.  Sc.  II.  Ten.  7). 

* Apud  Auctorem  illum  ect:  Mox 
ut  prctheri  oira  contumeliis.  Cap.  31.  Et 
ot  offerre  contumeliis.  Cap.  85.  num.  3. 
Lib.  III.  Hitt,  indicati.  Sic  et  Liyius 
dixit:  J)esiisse  postremo  prubere  ad 
contumeliam  os.  Lib.  iy.  cap.  35,  num. 
10.  quie  jam  animadrerto  partim  ob- 
■errata  a Clar.  Clerico,  in  Matth.  y.  89. 
Adde  CiCERon.  i.  JE'p.  ad  Attic.  18. 
pag.  145.  Orat,  pro  S.  Rose,  Amer. 
cap.  49,  pag.  S^.'  et  in  Verr.  iii.  16, 


pag.  32.  J.  B, 

* HArmum  scUieei]  Cui  par  prote- 
Ijtns:  leges  autem  de  non  nocendo 
etiam  ad  incolat  illot  incircnmcisos,  de 
quibus  actum  cap.  1,  § zyi.  porrigeban- 
tur. Ita  Thalmndici. 

^ Non  omnes  osqualiter  dUigendos'\ 
Tertullianua  adversus  Marcionem  iy: 
(Cap.  16).  Secundus  gradus  bonitatis 
est  m extraneos:  in  proximos  primus. 
Hieronymus  adversus  Pelagium,  dialogo 
I : ProBceptum  est  mihi,  ut  diUgam  tJi/- 


ihou  tihait  in  anyunee  rebuke  thy  neighbour ; compared  with  verse  18, 
Thou  thaU  not  avenge  nor  hear  any  grudge  against  the  children  of  thy 
people,  hut  thou  ehaU  love  thy  neighbour  as  thyedf.  But  notwith- 
standing this,  the  magistrate  was  commanded  to  put  to  death  the 
mauslayer  and  other  great  criminals : notwithstanding  this,  the  eleven 
tribes  justly  made  war  upon  the  tribe  of  Benjamin  for  a heinous  crime, 
Judg.  XX. : notwithstan^g  this,  David  who  fought  the  battles  of  the 
Lord,  rightly  won  by  arms  from  Ishbosheth  the  kingdom  promised  to 
him.  [2  Sam.  iii.  1.] 

10  Let  it  be  granted  then  that  the  word  neighbour  is  now  to  be 
extended  more  widely  so  as  to  include  all  men : for  all  nations  are 
now  received  under  one  common  rule  of  grace;  no  people  is  cut  off 
from  God;  atiU  there  will  be  the  same  permission  for  all  nations 
which  there  then  was  for  the  Israelites,  who  were  then  commanded 
mutual  love,  as  all  men  now  are. 

But  if  you  allege  that  a greater  degree  of  love  is  enjoined  in  tho 
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bono  nocentb,  bonum  commane  privato  antehabendum  or- 
dinato dilectionis  lege.  Ex  dilectione  autem  innocentium 
nata  sunt  et  judicia  capitalia,  et  pia  bella.  Vide  senientiam 
moralem,  qum  extat  Prov.  xxiv.  11.  Debent  ergo  Christi 
prmcepta  de  singulis  diligendis  atque  adjuvandis  ita  impleri, 
nisi  major  ac  justior  dilectio  impediat.  Notum  est  dictam 
vetus : ^ Tam  omnibus  parcere  crudelitas  est,  quam  nulli. 

11  Adde,  quod  inimicos  diligere  jubemur  Dei  exemplo, 
qui  malis  solem  suum  oriri  facit  At  idem  Deus  de  quibusdam 
malis  et  in  hac  vita  poenas  sumit,  et  olim  sumet  gravissimas. 
Quo  argumento  simul  solvuntur  ea,  qu»  de  lenitate  Christianis 
prmcepta  ad  hanc  rem  adferri  solent  Nam  Deus  lenis,  mise- 
ricors, longanimis  appellatur  Jon»  iv.  2;  Exod.  xxxiv.  6.  At 
’ ejusdem  in  contumaces  iram,  hoc  est,  puniendi  voluntatem. 


mieos,  et  arem  pro  pereecutoribue,  Num^ 
quid  juetum  eet  ut  ita  diligam^  quoti 
proximat  et  contanguineot,  ut  inter  cernu- 
lum et  necettarium  nulla  dittineUo  tit  f 
(Torn.  XL  pag.  274.  c). 

1 Tam  omntbut  parcere  erudelUat 
ett,  quam  nuffi]  Verba  sant  Senecn  i.  de 
dementia,  cap.  11.  Chrysostomna  i. 
ad  Cor.  iii.  12,  et  sequentibus,  de  poenis 
hnmanis  agens : oitil  dtSpmirot  w/ao- 
'r»|T«  TOWTa  irpaTTovoiv,  dXAa  ^iXav- 
Bpmrlq ' non  ex  seevUia,  sed  ex  bonitate 
talia  faciunt  omnet,  (Torn.  iii.  pag. 
297).  Augustinus : (ep.  liv.  ad  Mace- 


donium), Sicut  est  aliquando  miseri- 
cordia  punient,  tta  etcrudelitae  parcent. 
Imperatores,  Valentinianus,  Theodo> 
sius,  et  Arcadius,  in  lege  Tertia,  Co- 
dice Tbeodosiano,  de  defensoribus  dvi- 
tatum:  Removeantur  patrocinia,  qum 
favorem  rete  et  auxilium  tcderotis  im- 
pertiendo maturari  scelera  fecerunt,  To- 
tilasapud  Procopinm  Gotthicomm  11: 
[immo  Lib.  iii.  cap.  8].  to  re  i^apap- 
Tuvsiv  Kai  t6  biaKtoXueiv  tv»  elv  Tobt 
tjfiaprtiKoras  Tiptoptav,  olpat,  It  lam 
IotL,  Peccare  et  prohibere  peenat  pec- 
cantium in  pari  pono.  Vide  quie  dicen- 


Gospel-law,  this  also  may  be  conceded,  provided  we  make  this  reserve^ 
that  all  are  not  to  be  loved  equally,  but,  for  example,  a father  more 
than  a stranger : and  thus,  the  good  of  the  innocent  is  to  be  preferred 
to  the  good  of  the  guilty,  public  good  to  private  good.  Now  capital 
punishments  and  just  wars  arise  from  our  love  of  the  innocent.  See 
Prov.  xxiv.  11,  Jf  thou  forbear  to  deliver  them  that  are  drawn  unto 
death,  and  thoee  that  are  ready  to  be  slain,  Ifc.  And  thus  the  pre- 
cepts of  Christ  respoctiog  loving  and  helping  all  are  to  be  fulfilled  in 
such  a way  that  a greater  and  juster  love  do  not  interfere.  There  is 
a noted  ancient  saying,  It  is  as  great  a crudty  to  be  indulgent  to  aU  as 
to  none. 

11  Add  that  we  are  commanded  to  love  our  enemies  by  the  exam- 
ple of  God,  who  makes  his  sun  to  rise  on  the  unjust.  Yet  the  same  God 
punishes  some  evil  deeds  in  this  life,  and  will  hereafter  punish  them 
in  the  heaviest  manner.  And  the  same  argument  solves  what  is  said  on 
this  subject  about  the  injunction  to  Christians  to  be  merciful.  For  God 
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passim  describunt  sacrae  liter»,  Num.  xir.  18;  Bom.  il  8. 
£t  hujns  irse  minister  constitutus  est  Magistratus,  Bom. 
xiii.  4.  Moses  ab  eximia  lenitate  prsedicatnr : at  idem  poenas 
de  sontibus  exegit,  etiam  capitales.  Christi  lenitatem  et  pati- 
entiam imitari  pasrim  jubemur.  At  "‘Christus  est  qm  et 
Judaeos  inobedientes  suppliriis  afferit  gravissimis.  Matt  xxii.  7. 
et  impios  in  die  judicii  pro  meritis  est  damnaturus.  Magistri 
lenitatem  imitati  sunt  Apostoli,  qui  tamen  "potestate  ribi  divi- 
nitus data  usi  sunt  ad  poenam  fa^orosorum,  1 Cor.  iv.  21 ; 
T.  5 ; 1 Tim.  i.  20. 

12  Quartus  locus  qui  objicitur  est  Bom.  xil  17.  Nemini 
malum  pro  malo  reddito:  procurate  honesta  in  omnium 
eonspeetu : si  fieri  potest,  quantum  in  vobis  est,  cum  omni- 
bus hominibus  in  pace  viventes,  non  vosmetipsos  '‘ulciscentes. 


tor  Lib.  11,  cap.  zzi.  § 2. 

* Einadem  in  ctmiumaeet  tram]  Tide 
bao  de  re  Cjrilliim  Ubro  y.  contra  Ju- 
lumnm,  (Pag.  179;  ieqq.) 

n Chriatna  tat  gui  Judaot  tnoicdi- 
entea  aupplicUa  c^fecitgramaaimia]  Adde 
loca  Matth.  xxi.  41 ; Lace  xue.  12,  14, 
27.  Chiysostomos  ad  Bom.  zir.  narratis 
malis  Hierosoljmomm : (Tom.  m.  pag. 
205).  Srt  a Xptardv  aiiro^  ralh-a  cip* 
ydaaroy  dicoutrop  airrov  tovto  xpoXi- 
yopToa  jcol  did  n-apapoXdVf  kuI  oatptit, 
Kol  Sut^p^Stjp.  Christum  esse  gui  hate 
fecerit,  audiipaumprmdiemtem,  turn  per 


parabolas,  turn  aperte  et  exerie.  Similia 
habet  oratione  secnnda  adrersns  Jndssos. 

■ Poteataie  sQn  dwMtus  data  usi 
sunt]  Chrysostomna  1 Cor.  iy.  21.  dre- 
X»,  'rfiptiam ; ieri  yap  irvsypa  srpgo» 
TfiTos  jcol  irvsvpa  aiKmipdnrros,  In» 
terjiciam,  mutilabo  f eat  emm  ut  lemtaHa 
ita  et  severitatia  spiritus,  [Tom,  iii. 
pag.  321.]  Vide  et  Angnstinam  de  ser» 
monibus  Domini  in  monte,  lib.  i.  et 
alio^  qnos  dtat  Gratianns  Cans.  xxm. 
qnsBst.  yiii. 

« Ulciscentes]  Vulgata  interpretatio 
in  hoe  loco  habet  defendentes.  Sed  ea 


Is  ctdled  merciful,  gradous,  longBuffeiing,  Jonah  iy.  2,  Exod.  xzxir.  6; 
and  yet  Scripture  eyezywhere  speaks  of  his  wrath,  that  is,  of  his  inten- 
tion  to  punish,  in  reference  to  the  rebellious,  Num.  ziy.  18,  Bom.  ii.  8. 
And  of  this  wratl^  the  magistrate  is  constituted  minister,  Bom.  ziiL  4. 
Moses  is  praised  for  his  extreme  gentleness;  yet  Moses  inflicted 
punishment,  eren  capital  punishment,  on  the  guilty.  We  are  eyery* 
where  commanded  to  imitate  the  gentleness  and  patience  of  Christ. 
Tet  Christ  it  was  who  inflicted  the  most  seyere  punishment  on  the 
disobedient  Jews;  Matth.  xxii.  7.  [In  the  parable.  He  deetroyed  Hum 
nmrderen,  cmd  burnt  up  their  city.]  The  Apostles  inutated  the  gentle- 
ness of  their  master ; and  yet  they  used  their  dirinely-giyen  power 
for  the  punishment  of  eyil-doers : 1 Cor.  iy.  21,  Shall  I come  unto  you 
with  a rodf  y.  5,  To  delwer  such  a one  unto  Satan  for  the  destruction  of 
ike  JUsh;  1 Tim.  i.  20,  Whom  I hem  ddwered  unto  Satan, 

12  (4)  Tho  fourth  passage  which  is  objected  is  Bom.  xiL  17, 
Recompense  no  man  eoilfor  evil,  But  here  too  the  same  answer  as 
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dilecti,  sed  date  locum  iroe : scriptum  est  enim  ; Meum  est 
ulcisci:  ego  repeudam,  dicit  Dominus.  Itaque  si  esurit 
inimicus  tuus,  ciba  eum  ; si  sitit,  da  ei  potum:  hoc  enim  si 
feceris,  carbones  ignis  coacervabis  in  caput  fjus.  Ne  vin- 
citor a malo,  sed  vince  bono  malum.  Sed  hic  qaoqne 
eadem,  qum  ad  locum  superiorem  patet  responsio.  Nam  quo 
tempore  dictum  fuerat  a Deo,  Meum  est  ulcisci,  ego  repen- 
dam; eo  ipso  tempore  et  judicia  capitalia  exercebantur,  et 
de  bellis  scriptae  erant  leges.  Quin  et  beneficia  inimicis  (popu- 
laribus scilicet)  exhiberi  jubentur,  Exod.  xxiii.  4,  5.  Haec 
tamen,  ut  diximus,  neque  poenis  capitalibus,  neque  bellis  justis 
in  ipsos  etiam  Israelitas  obstabant.  Quare  ne  nunc  quidem 
Terba  eadem,  aut  praecepta  similia,  quamvis  latius  patentia,  iu 
talem  sensum  rapienda  sunt : eoque  minus  quia  capitum  seo 
tiones  non  ab  Apostolis  sunt,  aut  eorum  aetate,  sed  multo 
serius  factae  ad  dividendam  lectionem  et  faciliorem  locorum 
allegationem.  Quare  quod  nunc  xiii.  caput  inchoat,  Omnis 


Tox  sepe  a Christianis  in  ulciscendi 
sensu  posita  inTenitur.  Tertullianus  de 
PaHenHa:  (Cap.  x.)  Jam  si  levius 
drfendaris,  insanies : si  liberius,  onera- 
beris, Quid  mihi  cum  ultione,  ciqus 
modum  regere  non  possum  per  impa- 
Uentiam  doloris  ? Adrersus  Mardonem, 
ii. : non  enim  injurus  mutuo  exercenda 
licentiam  sapii,  sed  in  totum  cohibenda 
violentia  prospicit,  ut  quia  durissimo  et 
infideli  in  Deum  populo  longum  vel 


etiam  incredibile  videretur  a Deo  exspec- 
tare defensam,  edUeendam  postea  per 
Prophetam,  Mihi  defensam,  et  ego  de- 
fendam, dicit  Dominus:  interim  com- 
missio ir^ria  metu  vicis  statim  occur- 
sura repastinaretur:  et  Kcentia  retri* 
butionis  prohibitio  esset  provocationis; 
ut  sic  improbitas  astuta  cessaret,  dum 
secunda  permissa,  prima  terretur;  et 
prima  deterrita,  nec  secunda  committitur, 
qua  et  alias  facilior  timor  talionis  per 


above  is  evidentlj  applicable.  For  at  the  very  time  at  which  God  said, 
[as  here  quoted  by  St  Paul,]  Vengeance  is  mine,  I wUl  repay,  [Deut. 
xxxii.  35]  capital  punishments  were  practised  and  laws  concerning 
war  were  given.  So  again  they  are  commanded  to  do  good  to  their 
enemies,  Exod.  xxiii.  5 : 1/  thou  meet  thine  enemfs  ox  or  his  ass  going 
astray,  Sfe.  (that  is,  among  their  fellow-citizens ;)  and  yet  this  did  not 
prevent,  as  we  have  said,  either  capital  punishments,  or  wars  among  the 
Israelites  themselves.  And  therefore  the  same  words,  or  similar  pre*- 
cepts,  though  at  present  having  a wider  application,  are  not  now  to  be 
wrested  to  such  a sense.  And  this  the  less,  because  the  division  of 
chapters,  as  wo  now  have  it,  was  not  made  by  the  Apostles,  nor  in 
their  age,  but  much  later  for  convenience  of  reading  and  reference : 
and  therefore  what  now  begins  chapter  xiii.  Let  every  soul  be  subject  to 
the  higher  powers,  and  what  follows,  must  be  taken  in  connexion  with 
the  precepts  against  recompensing  evil  for  evil. 
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anima  potestatihua  mperemmmtibua  suljecta  eato^  et  quae 
aequantur,  cum  illis  de  ullione  non  expetenda  praeceptis 
cdhaesit 

13  In  hac  autem  dissertatione  dicit  Paulus,  potestates 
publicas  Dei  ministras  esse,  et  yindioes  ad  iram  (id  est  ad 
poenam)  in  maleficos : eo  ipso  apertissime  distinguens  inter 
ultionem  publici  boni  causa,  quae  Dei  yice  exigitur,  et  ad 
ultionem  Deo  reservatam  referenda  est;  et  illam  explendi 
doloris,  quam  paulo  ante  interdixerat.  Nam  si  ultionem  etiam 
illam,  quae  boni  publici  causa  exigitur,  in  illo  interdicto  com- 
prehensam velis,  quid  erat  absurdius,  quam  cum  dixisset 
abstinendam  a poenis  capitalibus,  deinde  subjicere,  in  hoc 
potestates  publicas  a Deo  constitutas,  ut  poenas  vice  Dei 
exigant  ? 

14  Quintus  quo  nonnulli  utuntur  locus  est  2 Cor.  x.  3. 
Quanquam  in  came  ambulantes^  nequaquam  camis  bella 
gerimus.  Nam  arma  militiae  nostras  ^non  sunt  camaliay 


mandem  §aporem  pamionU.  Nihil  ama- 
rvu»  quam  id  ipsum  pati,  quod  feceris 
aliis.  (Gap.  18).  De  Monogamia:  AIUbb 
diluvium  iniguitates  provocaverunt,  semel 
defensa  qualescumque  fuerunt,  non  ta- 
men septuagies  septies,  quod  duo  matrim 
monia  meruerunt,  (Gap.  4).  Locam 
Panli,  de  quo  hic  eenno,  non  male  ex- 
plicat Angnatinus  epistola  olxy  : Hinc 
autem  dictum  est,  non  resistamus  malo, 
ne  nos  vindicta  delectet,  qua  alieno  malo 


animum  pascit.  Vide  quas  infra  lib.  xi. 
cap.  XX.  § T.  et  X. 

P Non  sunt  carnalui]  Ghrysoetomns 
hoc  loco:  arXa  crapiciKainteUigitvXou- 
*Tov,  So^au,  duuaoreiaif,  e^yXerrriaUf 
ieiuorrrra,  irepiSpopav,  xoXaxeias,  viro- 
xpioeiv.  Opes,  gloriam,  potentatum, 
eloquentiam,  solertkan,  prensationes, 
assentationes,  fallacias.  [Tom.  iii.  pag. 
858]. 


13  In  this  part  of  his  teaching,  St  Paul  says  that  the  public  autho- 
rities are  the  ministers  of  God,  and  revengers  to  execute  wrath  (that 
is  to  inflict  punishment,)  upon  evil-doers.  And  thus  he  already  distin- 
guishes between  punishment  for  the  siti^e  of  the  public  good,  which  the 
magistrate  inflicts  in  the  place  of  God,  and  which  is  to  be  referred  to 
the  vengeance  reserved  to  God ; and  the  vengeance  of  the  passion  of 
revenge,  which  he  had  before  interdicted.  For  if  that  punishment 
which  is  inflicted  for  the  sake  of  the  public  good  is  to  be  compre- 
hended in  that  interdict,  what  would  be  more  absurd  than,  that  when 
he  had  said  that  capital  punishments  are  not  to  be  inflicted,  he  should 
add,  in  this  the  public  powers  are  ordained  by  God,  to  require  punish- 
ment in  God’s  place? 

14  (6)  A fifth  passage  alleged  by  some  is  2 Cor.  x.  3,  For  though 
\oe  walk  after  the  flesh,  toe  do  not  war  after  the  flesh  ; for  the  weapone 
Of  our  warfare  are  not  carnal,  But  this  passage  is  nothing  to 
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sed  divinitus  valida  ad  destrucHonem  munitionum  ; et  qu» 
sequuntur.  Sed  hic  locus  nihil  ad  rem  facit.  Ostendunt 
enim  tum  prmcedentia,  tum  qum  sequuntur,  camis  nomine  a 
Paulo  ibi  intelligi  imbecillam  corporis  conditionem,  qualis  in 
aspectum  veniebat,  et  cujus  nomine  contemnebatur.  Huic 
opponit  Paulus  arma  sua,  potestatum  scilicet  sibi  ut  Apostolo 
datam  ad  coercendos  refractarios,  quali  usus  fuerat  in  Ely- 
mam,  Corinthium  incesti  reum,  Hymenaeum  et  Alexandrum. 
Hanc  ergo  potestatem  negat  esse  carnalem,  id  est,  infirmam, 
imo  contra,  validissimam  eam  esse  asserit.  Quid  hoc  ad  jus 
capitalium  suppliciorum,  aut  belli  ? Imo  cpntra,  quia  Ecclesia 
eo  tempore  poblicarum  potestatem  auxilio  destituebatur,  ideo 
ad  ejus  tutelam  prodigiosam  illam  potestatem  Deus  exd- 
taverat,  qum  deficere  ferme  coepit,  ex  quo  Imperatores  Chris- 
tiani Ecclesiae  contigerunt,  sicut  Manna  defecit  ubi  in  terras 
frugiferas  populus  Hebraeorum  pervenerat. 

15  Qui  sexto  affertur  locus  Eph.  vi.  12.  Induite  uni- 
versam illam  armaturam  Dei,  ut  possitis  stare  adversus 
artes  diaboli;  quia  non  est  vobis  lucta  adversus  sanguinem 


^ Exempli  gratia,  Lib.  tii.  pag.  300; 
Lib.  xiY.  pag.  656;  Lib.  xy.  pag.  713, 
et  alibL  J.  B, 

<1  InnocentUiime  agere  eae  gentes,  qua- 
rum vietus  estsimplicissitmui]  Didtidem 
Philo  de  Vita  Contemplatriee,  (pag.  292. 
A.B.)  citans  Homeri  illud  {Iliad,  xiii.  6) : 
TAoicro^yur  dfiiuvn  tutauminiv  dvBptSm^v, 
I«accomedoiiiiin  inopumque  haminnin  Justis- 
lima  qiuegons. 

Justinus  de  Scythis,  (Lib.  ii.  c.  2) : Au- 
rttm  et  argentum  non  perinde  ut  reliqui 


mortales  appetunt.  Mox;  Hae  eontu 
nentia  morum  quoque  illis  justitiam  in- 
didit  nihil  alienum  concupiscentibus; 
quippetbidem  divitiarum  cupido  est,  ubi 
et  usus.  Et  de  Scythis  in  eandem  sen- 
tentiam locus  lectu  dignus  apud  Gre- 
goram,  Lib.  ii.  Taxiles  Alexandro: 
Ti  det  iroXefioav  xal  nfds,  *A\e- 

^avbpe,  nrpds  dXXiiXoux,  el  /tijTc  vbup 
dtpaipricrofxevo^  rjfitSv  dtpij^as,  ptire 
*rpo<ptju  dvayKalaVf  inrhp  wir  povwv 
dsdyKfi  biafjMxeoSai  uovv  sxovcw  dv- 


the  purpose.  For  both  what  precedes  and  what  follows  shews  that 
St  Paul  intends  by  the  term  Jlesh  the  weak  condition  of  his  own  body, 
as  it  appeared  to  the  eye,  and  on  account  of  which  he  was  despised. 
To  this  he  pots  in  opposition  his  weapons,  that  is,  the  power  giren 
him  to  coerce  the  refractory,  such  as  he  had  used  against  Elymas,  the 
incestuous  person  at  Corinth,  Hymenssus  and  Alexander.  This  is  the 
power  which  he  says  is  not  carnal,  that  is,  weak,  but  on  the  contrary, 
most  mighty.  What  has  this  to  do  with  the  right  of  capital  punish- 
ment or  of  war?  Rather  on  the  contrary,  because  the  Church  at  that 
time  was  destitute  of  the  aid  of  the  public  authorities,  therefore  God 
h^  raised  up  for  its  defence  that  miraculous  power;  and  this  accord- 
ingly began  to  fail  as  soon  as  there  were  given  to  the  Church  Chris- 
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et  camera  (supple,  tantum^  more  Hebraeo)  sed  adversus  im- 
peria^  et  quae  sequuntur : agit  de  pugna  quae  Christianorum 
est  qua  sunt  Christiani,  non  quam  communem  habere  cum 
aliis  hominibus  certis  eventibus  possunt. 

16  Jacobi  locus,  qui  septimo  affertur,  iv.  1 : Unde  bella  vu. 
et  pugnes  inter  vos?  nonne  ex  voluptatibus  vestris^  ques 
militant  in  membris  vestris?  Concupiscitis  et  non  habetis: 
invidetis  et  affectatis^  nec  potestis  nancisci:  pugnatis  et 
bella  geritis^  nec  obtinetis^  eo  quod  non  petitis : Petitis  et 
non  accipitis,  eo  quod  male  petitis,  ut  in  voluptates  vestras 
cbbsumatis:  nihil  pontinet  universale:  tantum  dicit  bella  et 
pugnas,  quibus  tum  Hebraei  dispersi  inter  se  misere  collide- 
bantur (cujus  historiae  partem  aliquam  apud  Josephum  videre 
est)  ortum  habmsse  ex  causis  non  probis:  quod  nunc  etiam 
contingere  scimus  et  dolemus.  Sensum  ab  hoc  Jacobi  loco 
non  alienum  habet  Tibulli  illud  (1  Eleg.  xi.  7,  8)  : 

Divitis  hoc  vitium  est  auri,  nec  bella  fuere. 

Faginus  adstabat  cum  scyphus  ante  dapes. 

Et  apud  Strabonem  non  ^uno  loco  notatum  videas,  ^inno- 


* 

Spmiroi^ ; [Apud  Platarcham,  in  Alex, 
p.  696.  A.  Tom.  i.]  QuidinUrnM,  Alex^ 
mder,  hetUg  et  predne  opus,  quando 
neque  ut  aqtum,  neque  ut  tfietum  necessa- 
rium  a nobis  auferas  huc  venisH,  pro 
quibus  solis  pugnare  est  hominum  ratione 
utentium  T Diogenis  diotum  huc  perti- 
net: oh  ydp  ix  Ttov  paXp<pdyuif  oi 
icXeirrai  «cal  ol  •Ko\eptoi,non  enim  ex 
his,  qui  polentam  edunt,  aut  Jures  exsis- 
tunt, aut  bellorum  auctores.  Porphyrins, 
Lib.  II.  de  non  Edendis  AninuUibus : 


ehSdnavov  ica2  ebropov  irphe  wvsyri 
siaefisia»  avirreXet  xal  twv  dwdirrav, 
quicquid  parata  Jhcile  est  et  levis  sump- 
tus,  ad  pietatem  perpetuam  et  quidem 
omnium  corfert.  [Locus  exstat  pag.  144, 
nbi  in  fine  legitur,  koI  irpds  r6v  drdv 
ruv.  £z  eodem  autem  Auctore  petitum 
est  dictum  pnecedeus  Diogeni^  Lib.  i. 
p.  94,  idqne  eo  lubentius  obserro,  quod 
locus  ille,  ut  quidam  alii,  effugerit  dili- 
gentiam,  non  tantum  Stani.eii,  in  Hist, 
Philosophica  Anglioe  edita,  sed  etiam 


tian  Emperors ; as  the  manna  failed  when  the  Jews  came  into  a land 
that  bore  fruit. 

15  (6)  The  passage  adduced  from  Eph.  vi.  11,  Put  on  the  whole 
armour  of  God,  that  ye  may  he  able  to  stand  against  the  wiles  of  the  devxL 
For  we  wrestle  not  against  fesh  and  blood,  (supply  only,  after  the  He- 
brew usage,)  but  (tgainst  prindpalities,  Sic. : refers  to  the  warfare  which 
Ohristians  have  to  carry  on  as  being  Christians;  not  that  which  they 
may  have  in  common  with  other  men  nnder  certain  circumstances. 

16  (7)  The  passage  of  St  James  which  is  adduced  in  the  seventh 
plac^  ir.  1,  Wkeswe  are  wars  and  fightings  among  you,  ^c. : contains 
nothing  uniTersal.  It  only  says  that  the  mutual  wars  and  fightings, 
by  which  the  Hebrews  were  then  universally  plagued,  (a  part  of  which 
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centissime  agere  eas  gentes,  quarum  yictus  est  simplicissimus. 
Non  abeunt  hinc  ista  Lucani  (Fhars.  iv.  373,  et  seqq.)  : 

O prodiga  renim 

Luxuries,  nunquam  parro  contenta  paratu. 

Et  qusBsitorum  terra  pelagoque  ciborum 
Ambitiosa  fames,  et  lautn  gloria  mensse  1 
Discite  quam  panro  liceat  producere  yitam. 

Et  quantum  natura  petat.  Non  erigit  eegros 
Nobilis  ignoto  diffusus  Consule  Bacchus, 

Non  auro  myrrhaque  bibunt ; sed  gurgite  puro 
Vita  redit : satis  est  populis  fluviusque  Ceresque. 

Heu  miseri,  qui  bella  gerunt. 

P.1049.D.  Cui  adjungi  potest  Piutarchi  illud  in  Stoicorum  oontradio- 


Emditiuimi  illius  Interpretis  Latini, 
Godetridi  Oleabii,  cqjus  unmatnms 
obitus  haud  eiignum  damnum  Rdp. 
literari»  adtulit.  In  loco  Homeri,  (ut 
hoc  etiam  addam)  t6  nomen  est 

Populi,  e Teteribus  Scythis;  quod  prima 
obseirarit  Eruditissima  matrona,  Anna 
T.  Fabri  filia,  in  Notis  ad  Tersionem 
suam  Gallicam.  J.  B.] 

r Aliud  ex  voluptatum  cupiditate^ 
aliud  ex  avaritia,  aliud  ex  bonorum  aut 
imperii  ntmto  etudio  conjiatur]  Verissi- 
mam, sed  parum  meditatam  hominibus 
sententiam,  multis  eg^giis  veterum  ex- 
pressam verbis,  quid  nocebit  et  aliorum 
dictis  non  minus  efficacibus  confirmare? 
Athenseus  Philosophus  apud  Diogenem 
LaSrtium,  (Lib.  z.  § 2): 

yMxjtwn  ri  mI  &a  niptot 

^AwXiIOtw  vtuUw  «ol  noXifiMv  • 

In  mala  sudatis  mberi : sine  fine  cupido 
Vos  agit  in  rixas  bellaque  praedpltea 

Fabianus  Papirius  in  controversiis  Se- 
necae patris,  (Lib.  ii.  Contr.  ix.) : Eece 
fnstrucH  exercitus,  stepe  civium  cogna- 
torumque, conserturi  manus,  constitertad, 
et  eoUes  equis  utrinque  conplentur,  et 
subinde  omnis  regio  intcidedorum  corpo- 
ribus consternitur.  Hiatorum  multitudine 
cadaverum,  vel  spoliantium.  Si  qua- 
sierit  aliquis,  que  causa  hominem  ad- 
versus hominem  in  facinus  coegit  ? nam 
neque  feris  inter  se  bella  sunt : nec,  si 


forent,  eadem  hominem  deceant,  placi- 
dum proximumque  divino  genus,  Ques 
tanta  vos  fert  ira,  eum  una  stirps  idem^ 
que  sanguis  sitis  ? vd  qua  furia  tn  mu.. 
tuum  sanguinem  egere  ? quod  tantum 
malum  humano  generi  vel  forte  vel  fato 
invectum  f an  ut  convivia  poculis  ex- 
struantur, et  tecta  auro  fulgeant,  parri- 
cidium tanti  fuit  ? Magna  enimvero  et 
laudanda  sunt,  propter  qua  mensam  et 
lacunaria  sua  potius  quam  lucem  inno- 
centes intueri  maluerint.  An,  ne  quid 
ventri  negetur  libidinique,  orbis  servi- 
tium expetendum  est  ? quid  tandem  sic 
pestifera  ista  divitia  expetuntur,  si  ne 
in  hoc  quidem  ut  liberis  relinquan- 
tur ? Philo  ad  Decalogum,  (pag.  765) : 
XptmuTwv  ipws,  q yvvaiKOS,  q bo^rj^, 
if  TisSt  dWou  rwir  fidorqv  direpyaj^o- 
pivmv,  dpd  ys  ptxpwv  Kal  Ttov  rvxbv- 
Tceir  oItios  ylssrai  nauSv,  ob  bid 
rovTO  ovyyiveiai  fikv  dWorpipvirrai, 
*rqV  q>voiKiiu  ebvotav  psBappd^opeuai 
up6v  dviixeoTou  exBpau.  X^P^*-  bb  ps- 
ydkai  jcal  aoXvdirOpuiroi  errdoeotu  ip- 
4>v\loiv  ipfipovrrai*  yq  ib  nai  BaXar- 
*ra  nXtjpovTui  twv  KeKaiuoupyripevms 
dsl  avptpopw,  pavpaxiait  xal  ire^ai? 
trrpaTiaisi  oi  ydp  ^EXXijtwp  xal  Bap- 
fidpwv  up6s  Tfl  kavTobs  «cal  irpdt  dXXq'- 
Xovt  TpaytsbfiBhrrss  uoXepoi  udirrer 
dirb  ptas  utfyiis  ifi^vijoas,  bniBvplat  ^ 
XPVPU'Tuv  q bd^riv  q tibopifs*  Pecunia- 


biBtory  wo  may  boo  in  Josephus,)  arose  from  causes  not  laudable; 
which  ifl  the  case  oren  now,  as  we  griere  to  know.  That  ararice  and 
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tionibtlS : yap  tpierai  avOpciiroK  iroXefw^  aveu  Kcucia^. 

aWd  TOP  /A6P  <pi\fiSovia^  top  o6  icXeove^tay  top  0iXo- 
So^ia  Tis  ^ <pi\apj(ia  auppijypvai-  Nullum  inter  homines 
bMum  non  ex  vitio  nascitur : ^ aliud  ex  voluptatum  cupi- 
ditate^ aliud  ex  avaritia^  aliud  ex  honorum  aut  imperii 
nimio  studio  conflatur.  Justinus  cum  Scytharum  instituta  itb.  u.  s. 
laudasset ; Atque  utinam  reliquis  mortalibus  similis  mode- 
ratio^  et  abstinentia  aliena  foret:  profecto  non  tantum 
bellorum  per  omnia  sescula  terris  omnibus  continuaretur^ 
neque  plus  hominum  ferrum  et  arma  quam  naturalis  fato- 
rum conditio  raperet.  Apud  Ciceronem  est  de  Finibus  . 
primo : Ex  cupiditatibus  odia^  dissidia^  discordiee,  sedi-  cap.  13. 


rum  amoTt  mU  femina,  aui  glarue,  catt 
aliciQus  demum  rei,  qua  voluptatem  pa* 
ritdy  an  parvorum  dunUtxod  et  vulga^ 
rium  malorum  eaueea  eet  ? Oh  hoc  alie- 
nantur a eognatie  cognati,  naturali  be- 
nevolentia in  odium  insanabile  mutata : 
regiones  autem  magna  et  facunda  popu- 
lorum einilibm  vastantur  dissidiis : tum 
vero  et  terra,  et  mare  implentur  ealami- 
tatibue  nove  temper  repertis  per  pedes- 
tres navalesque  acies.  Nam  beUa  illa 
Oraoorum  Barbarorumqus  aut  inter  se, 
aut  horum  in  iUos,  etiam  tragoediis  de- 
cantata, ab  uno  pexere  fonte  cupiditatis, 
sive  illa  divitiarum,  sive  gloria,  sive 
voluptatum pit,  Plinixu,  JBist,  Nat.  Lib. 
Ti.  cap.  S3.  Placatiore  tamen  ea  (Terra) 
oh  hoc  utimur,  quod  omnes  hi  opulentia 
■exitus  ad  sedero,  cedes  et  heUa  tendunt, 
guamque  sanguine  nostro  irrigamus,  in- 
sepultis ossibus  tegimus,  Hiaronjmus 
adversus  Jovinianum  zi.  DiogencB  tg- 
r annos  et  subversores  urbium,  bdlaque 
vel  hostilia  vd  civilia,  non  pro  sim- 
pliei  victu  olerum  pomorumque,  sed  pro 
eamium  d epularum  ddicUs  asserit  ex- 
citari, Chrysostomus  1 Cor.zuLd,  [Torn. 
11.  PHr.  77J:  ,l  ydp  Smairree  ijydntn» 
uai  ttyamatrro,  obii»  d»  ijd^icifceir  ob- 
deic,  dX\d  Kal  i^dvoi  ual  pdxui  ual 
n6\efioi  Kal  trrdeeiv  tcal  dpnayal  xal 
'aXeonel^iai  xal  wdnra  an  hcnobwn  iye- 
yonet  rd  nonripd'  Nam  si  mutuo  se 


diligerent  homines,  nemo  alterum  affice- 
ret ifguria,  procul  essent  cades,  et  pugna, 
ei  bdla,  et  seditiones,  et  rapina,  et  de- 
fraudationes, d qwequid  est  malorum. 
Idem  Orat,  ad  patrem  fidelem  de  opu- 
lentiB  loqaen%  [Torn.  vi.  pag.  196J: 
ob  di’  iKslvovt  ardtroK  Kal  nSksfun  koI 
pdxut  Kol  Tr6\ewn  uaTacuai^al  ual  dn- 
dpairoiicpol  Kal  dovXetai  Kal  alxpa- 
Xuatai  Kal  q>6noi  Kal  Td  pvpla  in  Tp 
filtf  KOKa;  Nonne  per  hos  adveniunt 
seditiones,  et  bella,  d pugna,  d urbium 
excidia,  d plagia,  et  servitutes,  et  capti- 
vitates, et  cades,  et  innumera  vita  nuda? 
Claadianiu,  [Jn  Rtpi,  Lib.  i yers.  318, 
d seqq."] : 

Hcc  ai  noto  forant,  frneremnr  rimpUoe  cnlta, 
daarfca  non  fremerant,  non  atridula  fraiinna 
iret, 

Kon  ventuB  quateret  puppes,  non  morfiina  ma, 
roa. 

Agathias  historiamm  primo,  (cap.  i.) : 
ke  6i  nXeone^lan  ual  dbiuian  al  Tton 
dnOptbrmn  abOalpera  kotoXi- 

trbalnovoai,  noXipton  koI  Tapaxnn 
dtranra  ip4>opovirin*  Hominum  animi 
sponte  adnimias  cupiditates  ugusUtianu 
que  ddapd,  implent  omnia  bellis  ae  tu- 
multibus, Concludam  multa  bene  dicta 
uno  Poljbii:  abrdpKOia  tov  filov  <bt- 
Xooo<f>la  abroitiaKToe,  Animus  neces- 
sariis  contentus  alio  ad  sapiendum  ma- 
gistro non  eget,  [Apud  Suu>am , in  Toce 
AvrapKCia]. 


ambition  are  the  causes  of  wan^  has  often  been  remarked.  [See  the 
passages  from  Tibullus,  Strabo,  Lucan,  Plutarch,  Justin,  Cicero,  Maxi- 
mus  Tyrius,  Jamblichus.] 
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tianeSf  bella  nascuntur.  Maximus  Tyrius ; vvv  fieara  iravra 
^oXe/xov*  ai  yap  ewidvfilai  irXavwprai  ^rain-aj^oD,  wepl 
iraaav  yriv  rds  'trXeove^ia^  eTreyelpouacu.  Nunc  omnia 
heUis  plena, : ubique  enim  oberrant  cupiditcUes,  et  per  omnes 
terras  ewcitant  appetitum  rerum  alienarum.  Jambfichus: 
Ka\  yap  iroXe/uLov^  xai  aToarets  Kai  fxaya^  ov^v  aXXu 
7rap€j(€t  ^ rd  awfxa  Kai  ai  toutov  eiriBvfiuu.  Sia  ydp  Tfjv 
Twv  y^ptialfiwv  KTtjaiv  iravre^  oi  noXefioi  ytyvovrau  BeUa^ 
pugnas^  seditiones  corpus  prcebet  et  corporis  cupiditates. 
Nam  rerum  utibilium  caussa  bella  omnia  oriuntur. 

17  Quod  vero  Petro  dictum  est,  Qut  gladia  ferity  gladio 
peribit^  cum  nou  ad  bellum  oommuuiter  spectatum,  sed  ad 
bellum  privatum  proprie  pertineat  (nam  et  Christus  ipse  inhi- 
biiiB  aut  neglectae  defensionis  hano  reddit  causam*  quod  reg- 
num suum  de  hoc  mundo  non  esset,  Joan,  xviii.  36)  suo  loco 
rectius  pertractabitur. 

IX.  1 Quoties  de  scripti  sensu  quaeritur,  magnam  vim 
habere  solet  tum  usus  sequens,  tum  prudentum  auctoritas ; 
quod  etiam  in  divinis  scriptis  sequendum  est.  Neque  enim 
probabile  est,  Ecclesias,  quae  ab  Apostolis  constitutae  sunt,  aut 
subito,  aut  omnes  defecisse  ab  iis,  quae  Apostoli  breviter  per« 
scri|)ta  ore  liberalius  explicaverant,  aut  etiam  in  usum  intro- 
duxerant. Solent  autem  ab  iis  qui  bella  impugnant  adferri 


■ Bomtm  esae  eum  pumuniur  noeenies 
nemo  negat]  Idem  TertnUianua  de  Am~ 
ma:  QuU  mm  i»re/erai  seeculijusHtum, 
quam  ei  Apostolus  non  Jhtstra  gladio 
accinctam  contestatur,  qwe  pro  homine 
saviendo  rdigiosa  estf  (Cap.  83).  Et 
ad  Proconsulem  Scapulam : Non  te  ter^ 


remus,  qui  nec  timemus.  Sed  vdim,  id 
owner  salvos  facere  possmus  monendo 
/tij  deopaxet».  Potes  et  officio  jurisdie^ 
tionis  tues  Jungi,  et  husnanitatis  mewa- 
nisse,  vel  quia  et  vos  sub  gladio  estis. 
(Cap.  4). 

^ Locns  est  in  Lib.  De  Speetaadis, 


17  (8)  Wbat  was  said  to  Peter,  He  that  smiteth  with  the  sword  thaU 
perish  with  the  sword,  since  it  does  not  properly  refer  to  war  in  its 
common  aspect,  but  to  private  war,  (for  Christ  himself  gives  this  reason 
for  prohibiting  or  neglecting  his  defence,  that  his  kingdom  was  not  of 
this  world,  Job.  xyiii.  36,)  will  be  better  discuBsed  in  its  own  place. 

IX.  1 When  we  have  to  inquire  into  the  sense  of  any  writing,  we 
commonly  assign  great  weight  both  to  subsequent  usage,  and  to  the 
authority  of  the  learned : and  this  is  to  be  attended  to  also  in  the  sacred 
writings.  For  it  is  not  probable  that  the  Churches,  which  were  con- 
stituted by  the  Apostles,  should  either  suddenly  or  universally  have 
gone  astray  from  the  precepts  which  being  briefly  expressed  in  writings 
the  Apostles  had  more  fully  explained  in  their  oi^  instructions,  or 
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dicta  quaedam  reteram  Christianorum ; ad  quae  tria  dicenda 
habeo. 

2 Primum  est,  ex  iis  dictis  nihil  amplias  colligi  quam  pri-  i. 
ratam  quorundam  sententiam,  non  publicam  Ecclesiarum:  adde 
quod  ferme  quorum  ea  dicta  sunt,  amant  ab  aliis  seorsim  ire 
et  docere  quiddam  magnificentias ; quales  sunt  Origenes  et  Gmfra  Ceis. 
Tertullianus,  qui  nec  sibi  satis  constant.  Nam  idem  Origenes 
apes  ait  a Deo  documentum  datas  wpos  to  Sixaiov?  xal 
Terayni€vov^  TroXe/xow,  eiirors  ^eo/,  yiyveaOai  ip  ai;0pca- §J^**®*^ 
7TOIS*  Ut  bella  ju8ta  atque  ordinata  inter  homines  gerantur^ 
si  quando  id  jubeat  necessitas : et  idem  ille  Tertullianus, 
qui  alibi  supplicia  capitalia  minus  probare  ridetur,  dixit, 

^ Bonum  ^esse  cum  puniuntur  nocentes  nemo  negat : Et  de 
militia  hasitat : nam  libro  de  Idololatria,  Quosritur^  inquit,  an  cap.  la 
fideles  ad  militiam  converti  possint^  et  an  militia  ad  fidem 
admitti : Et  ridetur  eo  loco  propendere  in  eam  sententiam, 
qua  militia  adrersatur.  At  libro  de  Corona  Militis,  cum 
quadam  adrersus  militiam  disputasset,  mox  distinguit,  qui 
ante  baptismum  militabant,  ab  iis,  qui  post  baptismum  nomen 
dant  militia.  Plane,  inquit,  si  quos  militia  praeventos  fides  n* 
posterior  invenit,  alia  conditio  est,  ut  illorum,  quos  Joannes 
admittebat  ad  lavacrum;  ut  centurionum  fidelissimorum, 
quem  Christus  probat,  et  quem  Petrus  catechixat:  ^dum 


cap.  zix.  et  ita  legitur  (nam  Anetor  ex 
memoria  illam  adferebat  t)  Bomsm  est, 
quum  punumtur  noeenUs*  Quis  hoc, 
nisi  nocens,  negabit?  Sic  sententia 
isepyetas  miyorem  habet.  Caetemm 
ride  que  de  his  locis,  et  aliis,  Tertul- 
liani, diximns  in  Libro  Gallico  J)e  Doe* 


trina  Iforali  Patrum,  Cap.  ri.  | 6 et 
seqq.  25,  etc.  J,  B.] 

* Jhm  tamen  suscepta  jtde  atque  sig- 
nata] Distinctionem,  qnam  hic  de  mi- 
litia affert,  alibi  ad  nuptias  applicat, 
tum  libro  de  Monogamia,  tum  exhorta- 
tione castitatis. 


from  the  usages  which  they  had  established.  Now  those  who  aigue 
against  war  are  accustomed  to  adduce  some  sayings  of  the  ancient 
Christians ; on  which  I hare  three  remarks  to  make. 

2 (1)  The  first  is  that  from  these  passages,  nothing  more  dan  ho 
collected  than  the  prirate  opinion  of  certain  indiriduals,  not  the  public 
judgment  of  the  Ghnrch : add  to  which,  that  the  persons  whose  sayings 
are  quoted  are  mostly  writers  who  like  to  go  In  a path  of  their  own, 
and  to  teach  in  a Tory  high  strain ; such  are  Origen  and  Tertullian. 
Bnt  even  these  writers  are  not  consistent  with  themselres.  For  the 
same  Origen  says  that  heee  are  an  example  appointed  by  God  to  shew 
that  just  wars  may  be  carried  on  if  it  ho  necessary : the  same  Tertul- 
lian who  in  other  places  seems  to  disapproye  of  capital  punishment, 
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Cap.  1« 


II. 


Aniiq.  Jud. 
adv.  10.  { li. 


Ibid.  S 13. 
Lib.  xvlii.  3. 


S3. 


tamen  macepta  fide  atque  signata^  aut  d^erendum  atatim 
ait,  ut  multia  actum,  aut  omnibus  modia  cavillandum,  (id 
cavendam)  ne  quid  adversus  Deum  committatur.  Sensit 
ergo  illos  post  baptismum  in  militia  permansisse ; quod  sane 
minime  facturi  fuerant,  si  intellexissent  militiam  a Christo  in- 
terdictam ; non  magis,  quam  aruspices,  mi^i,  '^et  alii  veti- 
tarum artium  professores  in  sua  arte  post  baptismum  manere 
permissi  sunt.  Eodem  libro  militem  quondam,  et  quidem 
Christianum,  laudans,  O militem,  inquit,  in  Deo  gloriosum. 

3 Secanda  observatio  est,  quod  militiam  Christiani  smpe 
aut  improbarunt,  aut  evitarunt  ob,  temporum  circumstanti^ 
qu»  vix  ferebant  militiam  exerceri  sine  actibus  quibusdam  cum 
Christiana  lege  pugnantibus.  In  literis  Dolabellae  ad  Ephe- 
sios, quae  apud  Josephum  exstant,  videmus  Judseos  ab  expe- 
ditionibas  militaribus  immunitatem  postulasse,  quod  externis 
permixti  non  satis  ritus  legis  suae  observare  possent,  et  quia 
sabbatis  ferre  arma  et  magna  itinera  facere  cogerentur.  Atque 
easdem  ob  causas  a L.  Lentulo  missionem  Judseos  impe- 
trasse docet  idem  Josephus:  alibique.  narrat,  cum  Judaei 
Koma  urbe  jussi  essent  excedere,  quosdam  militiae  adscrip- 
tos,  alios  punitos  quod  militare  nollent  patriarum  legum 


lEi  alii  vetitarum  artium  profes^ 
tores\  Tertollianiu  de  Idololatria : 
(cap.  5) : ad  Ecdenam  non  admittuntur 
qui  artee  exercent,  quae  Dei  dieciplina 
non  recqnt.  Ang^tinna  de  Fide  et 
’Operibue:  Meretrieee  et  hietrionee,  eet 


quilibet  alii  publica  turpitudinie  projee^ 
eoree,  niti  eolutie  aut  diruptU  talibue 
vinculie,  ad  Chrieti  eaeramenta  non  perm 
mittuntur  accedere,  [Cap.  18,  nmn.  33, 
Torn.  Ti.]  De  hiatrione  ezemplnm  Tide 
apud  Cyprianum  epiatola  lxy.  de  laida- 


says  also,  Nobody  but  a criminaX  w%U  deny  that  itie  a good  thing  when 
criminals  are  punished.  And  as  to  a military  life,  he  hesitates.  In  the 
treatise  Deldololalria,  he  seems  to  incline  against  it ; but  in  the  treatise 
De  Corona  Militis  he  distinguishes  in  favour  of  the  condition  of  those 
who  were  soldiers  before  they  were  Christians.  He  knew  that  such  had 
continued  soldiers,  which  they  would  not  have  done  if  they  had  under- 
stood that  a military  life  was  forbidden  by  Christ ; any  more  than 
soothsayers,  magicians,  and  other  professors  of  forbidden  arts  were 
permitted  to  practise  their  art  after  baptism.  In  the  same  book  he 
addresses  a certain  Christian  soldier,  O glorious  soldier  in  Ood. 

3 (2)  The  second  observation  is  that  the  Christians  often  avoided 
or  disparaged  a military  life  on  account  of  the  circumstances  of  the 
time,  which  scarcely  permitted  a soldier’s  life  to  go  on  without  some 
acts  inconsistent  witb  the  Christian  law.  We  see  in  Josephus  that  the 
Jews  asked  and  in  some  cases  received  excuse  from  militaxy  duties 
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rererentia ; ob  eas  scilicet  quas  diximus  causas : quibus  acce- 
debat interdum  tertia,  quod  adversus  populares  suos  pug- 
nandum haberent;  at  icara  twv  o/uLO(pv\a)y  oirXa  XajSsii/ jowph. m 
aOifUTovy  nefas  in  populares  suos  arma  sumere;  tunc  sci-^^*^*' 
licet  cum  populares  ob  patrim  legis  observationem  periclita- 
bantur. Quoties  vero  hssc  incommoda  cavere  poterant  Judmi, 
militabant  etiam  sub  externis  regibus,  sed  i/nikivovre^  roh 
warploi^  edeai  Kai  Kara  radra  ^perstantes  in 

patriis  institutis  et  ex  eorum  prcescripto  viventes:  quod 
pacisci  prius  solebant,  eodem  Josepho  auctore.  His  periculis 
simillima  sunt  qu»  Tertullianus  militi»  suorum  temporum 
objicit,  ut  libro  de  Idololatria : Non  convenit  sacramento  cap.  la 
divino  et  kumanoy  signo  Christi  et  signo  diaboli:  quia 
scilicet  per  Deos  Gentium,  Jovem,  Martem,  atque  alios, 
jurare  milites  jubebantur.  Libro  autem  de  Corona  Militis : cap-  ii* 
Excubabit  pro  templis  quibus  renuntiavit^  et  ccenahit  illic 
ubi  Apostolo  non  placet : et  quos  interdiu  exorcismis  Juga^ 
vit,  noctibus  defensabit f mox:  Quanta  alia  in  delictis 
circumspici  possunt  castrensium  munium^  transgressioni 
interpretanda  f 

4 Tertium  quod  notamus  hoc  est,  Chrbtianos  primorum  iii. 


tifl,  lononibiis,  ▼ictimunin  redemto- 
ribni,  apud  Tertullianum : (De  Idolo* 
UOr,  o.  11),  de  auriga  Ciroenii,  apud 
Augnetumm.  [Immo  in  Epistola  Epi- 
scoporum, de  rebus  in  Arelateusi  Conci- 
lio gestis,  Appendic.  Torn.  ix.  coi.  16. 


Adde  ConsHtuiion,  Apottolic,  Lib.  vii/» 
cap.  32J» 

* PtrgUmUa  tn  patriu  instUutis] 
Verba  Josephi  xi.  HutorUB  Antiqfum, 
(Cap.  Tiii.  § 6% 


on  the  ground  of  their  interfering  with  their  national  usages.  [See 
the  passages  in  the  text]  Very  similar  are  the  difficulties  which  Ter- 
tuUian  objects  to  the  military  profession  of  his  time ; as  in  the  book 
De  Idololatria^  There  is  no  wtmsUncy  between  ike  miUtarg  oath  (eaerer 
mentwn)  and  ike  divine  sacrament : namely,  because  the  soldiers  had  to 
swear  by  the  heathen  gods,  Jnpiter,  Mars  and  others;  but  in  the  book 
De  Corona  MUUiSf  he  says,  Shall  ke  keep  guard  in  front  of  ike  temples 
tvhieh  he  has  renounced,  and  sit  in  places  such  as  ike  Apostle  condemns, 
and  he  ike  dtfendcr  hy  night  of  those  powers  which  his  eaforcisms  have 
driven  away  in  ike  day  f And  again.  How  many  other  ihings  are  ihere 
in  the  dutiee  of  d soldier  wkieh  ike  Christian  must  interpret  as  transgres* 
sions/ 

4 (8)  The  third  remark  which  I make  is  this,  That  the  Chris- 
tians of  the  first  times  were  animated  by  so  ardent  a desire  to  do 
what  was  best,  that  they  often  accepted  the  dirine  counsels  as  if  they 

[grot.]  ^ 
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temporam  tanto  ardore  snocensoa  fuiase  ad  praaclarissima  quae- 
que capessenda,  ut  saepe  consilia  diyina  pro  praeceptis  amplec- 
jpooff.  17.  terentur.  ^Christiani,  inquit  Athenagoras,  oi  ^iKa([ovrai  to7s 
ap7ra^ou<rh  adverstis  sua  rapientes  judicio  non  contendunt. 
oechAermaL  ^mnus  jussum  a Christo  idt,  ut  ea  ipsa  de  quibus  lis  est 
^^relinquamus,  dummodo  litibus  exuamur.  Atqui  ^id  ita  gene* 
raliter  sumtum  consilii  forte  est  et  vitas  sublimioris,  at  non  in 
prasoepto  positum.  Simile  est  quod  plurimi  veterum  onme 
juramentum  improbant,  nulla  exceptione  addita,  cum  tamen 
Paulus  in  re  gravi  juraverit.  Christianus  apud  Tatianum, 
jpeiog.  46.  oTpaTrjyiav  TrappTff/uiai,  praturam  recuso : apud  Tertullia- 
jntLDtv.r.  num,  Christianus  nec  cedilitatem  affected.  Sic  Lactantius 
justum  (qualem  vult  esse  Christianum)  negat  belligeraturum ; 
sed  ita  ut  simul  navigaturum  neget.  A secundis  nuptiis  quam 
multi  veterum  Christianos  dehortantur?  Quse  omnia  ticui 
laudabilia^  eximia,  Deo  apprime  grata  sunt,  ita  nullius  legis 
necessitate  a nobis  exiguntur.  Atque  haec  solvendis  qum  ob« 
jiciuntur  sufficient. 

X.  1 Nunc  ut  nostra  firmemus,  primum  non  desunt  no* 
bis  scriptores,  et  quidem  antiquiores,  qui  et  capitalia  supplicia, 


e Qu»  ad  Contilia  Evangeiica  ab 
Anotore  nostro,  aut  aliis  referuntur,  Tei 
per  se  nec  bona  sunt,  neo  mala,  ha- 
bent necessitatem  quamdam  preeepH^ 
respectu  hqjus  Tei  illius  hominis,  in  cer- 
tis casibus  et  circumstantiis.  Qua  de  re 


fuse  egimus  in  nostris  ad  hunc  locum 
GaUieis  notis : ubi  simul,  unde  ortus  sit 
enor  eorum,  qui  hanc  distinctionem  in- 
ter Pr0te^pta  et  ContiHa  EwmgeUea 
excogitarunt,  ostendimus,  studiumque 
ejusmodi  QnuiHis  utendi  fsdle  homines 


had  been  commands.  Thus  Athenagoras  says  that  the  Christians  do 
not  resist  by  the  law  those  who  plunder  them ; Salvisu  says  that  we 
are  commanded  to  give  up  that  which  is  the  subject  of  a suit,  that  we 
may  be  rid  of  litigation.  And,  speaking  generally,  such  is  perhaps  the 
tendency  of  Christian  counsel,  and  the  scheme  of  the  highest  Chris- 
tian life ; still  it  is  no  command.  In  like  manner,  many  of  the  early 
ffithers  disapprove  of  oaths  altogether,  without  making  any  exception  ; 
though  Paul  himself  on  an  important  occasion  used  an  oath.  In 
this  way  Lactantius  says  that  a righteous  man  (by  which  he  means  a 
Christian)  will  not  be  a soldier;  but  he  also  asserts  that  he  will  not 
be  a sailor.  How  many  of  the  ancient  Christian  writers  exhort  their  fol- 
lowers against  second  marriages ! And  all  these  things  are  laudable^ 
excellent,  very  agreeable  to  Qod,  but  are  not  required  of  us  by  any  law 
of  necessity.  And  these  remarks  will  suffice  for  solving  the  objections 
to  the  lawfulness  of  war  taken  from  the  early  Christian  writers. 

X.  1 But  now  to  confirm  our  cas^  in  the  first  place  there  are 
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et  qnse  ihde  pendent  bella,  sentiant  a Christiania  lidte  posse 
nsurpari.  Nam  Clemens  Alexandrinus  Christianam  ait,  si  ad  u.  n. 
imperium  yocetur,  ut  Moses,  futurum  yivom  subditis  legem,  et 
pnemio  affecturum  bonos,  poenis  malos.  Et  alibi  habitam 
Christiani  describens,  decere  eum  ait  intectis  esse  pedibus,  nisi 
forte  militet.  *In  Constitutionibus,  quae  Clementis  Romani 
nomen  praeferunt.  Libro  yii.  cap.  3.  legimus : ouj(^  ^ iravr^ 

<l>av\ov  Tvyj(apovT09t  aWa  fiovou  toS  aOwou,  tou  3’ 
euSiKov  apj(ov<ri  /1x61/019  a<pa>pur/ievov*  non  qwisi  omnis  coedes 
illicita  sit,  sed  ea,  qucs  est  innocentis : ita  tamen,  ut  quos 
justa  est,  magistratibus  soKs  sit  reservata. 

2 Sed,  auctoritatibus  privatis  sepositis,  ad  publicam  Eccle- 
siae veniamus,  quae  maximi  debet  esse  ponderis.  Dico  igitur, 
nunquam  a baptismo  rejectos,  aut  ab  Ecclesia  excommunicatos 
60S,  qui  militabant,  quod  tamen  et  factum  oportuit  et  factum 
fuisset,  si  militia  cum  novi  foederis  conditionibus  pugnasset. 

In  dictis  modo  Constitutionibus,  Lib.  viii.  cap.  82,  agit  scrip- 
tor ille  de  iis,  qui  antiquitus  ad  baptismum  admitti,  aut  ab  eo 
rejici  solerent : crparrnTin  irpoaiwv  SiSaaKeaOw  firj 
firi  avKotpasTuu"  apKslaOai  3e  T019  SiSo/mei/oi9  irei- 

« Tam  Virtatb  via  aTertere,  taatnm  eoius  de  refritf  iransiioriis  litiget.  Adde 
abest  Qt  ad  iUam  sit  indtamentaiii.  Ambroriom  Lib.  11.  Offie.  cap.  zxi.  et 
J.  B.  Gregoriam  Hagniim  libro  ii.  Ind.  xi. 

y Id  iia  generaliter  sumtum  eonstUi  Epist.  lilii. 
fbrte  est  et  vita  sublimioris']  ConcUinm  * In  ConstHutionibus]  Videtor  scrip- 
Carthaginense it:  Episcopus nee proeo*  tus  is  liber  finiente  ssocnlo  secundo. 


not  wanting  writers  on  our  side,  more  ancient  than  those  just  quoted, 
who  assume  that  both  capital  punishments  and  wars  may  be  lawfully 
used  by  Christians.  Clemens  Alexandrinus  says  that  the  Christian,  if 
he  is  called  to  empire,  will  be  like  Moses,  a liying  law  to  his  subjects, 
will  reward  the  good  and  punish  the  bad.  And  in  another  place, 
describing  the  dress  of  the  Christian,  he  says  he  will  go  barefoot, 
except  be  happen  to  be  a soldier.  And  in  the  Constitutions  which 
bear  the  name  of  Clemens  Romanus,  it  is  said  that.  Not  M putting  to 
death  is  unlawful,  hut  only  that  of  an  innooent  man:  but  that  which  is 
right  tn  this  ease,  it  is  for  the  magistrates  alone  to  judge. 

2 But  setting  aside  priyate  authorities,  let  us  come  to  the  public 
authority  of  the  Church,  which  ought  to  be  of  the  greatest  weight.  I 
say  then  that  soldiers  were  neyer  rejected  from  baptism,  or  excommu- 
nicated, on  that  account;  which  should  haye  heea  done  and  would 
haye  been  done,  if  a military  life  had  been  at  variance  with  the  Chris- 
tian coyenant.  In  the  Constitutions  already  quoted  we  read,  A soldier 
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OofieviK  •7rpoaSe)((i(T9w : miles  baptismum  postulans  doceatur 
ab  injuriis  et  vexationibus  abstinere:  contentus  esse  suis 
c«p.42.  stipendiis.  Si  his  pareat,  admittitor.  Tertullianus  in  Apo- 
logetico  ex  persona  loquens  Christianorum ; navigamus,  inquit, 
Gap.  37.  et  nos  vobiscum,  et  militamus.  Paulo  ante  dixerat : externi 
sumus  et  vestra  omnia  implevimus,  urbes,  insulas,  castella, 
Cap.  5.  municipia,  conciliabula,  castra  ipsa.  Eodem  libro  narrare- 
rat  Aurelio  Imperatori  Christianorum  militum  precationibus 
Cap.  1.  imbrem  impetratum.  In  Corona  militem  illum  qui  coronam 
abjecerat,  constantiorem  ait  fuisse  cmteris  fratribus,  et  multos 
ei  ostendit  fuisse  Christianos  commilitones. 

3 Accedat,  quod  et  milites  nonnulli,  pro  Christo  tormenta 
mortemque  perpessi,  eundem  cum  cmteris  martyribus  honorem 
ab  ecclesia  acceperunt,  quos  inter  memorantur  ^tres  Pauli 
comites ; sub  Decio  Cerialis,  sub  Valeriano  Marinus,  quinqua* 
ginta  sub  Aureliano,  Victor,  Maurus,  et  Valentinus  magister 
militum  sub  Maximiano,  circa  idem  tempus  Marcellus  Centurio, 
Epiat  33.  Seyerianus  sub  Licinio.  Cyprianus  de  Laurentino  et  Ignatio 


• M.  Aurdio  Imperatori]  Vide  et 
Xiphilinum  de  hac  historia. 

^ Tres  Pauli  comitet]  Adde  militem 
qnendam  a Cornelio  baptizatum,  cajns 
apud  Adonem  mentio. 

7 In  omnibus  Editionibus  heic  erat 
tuppHciit : sed  Tei  Auctorem,  Tei  Tj« 


pographos,  vocem  illam  ex  incogitantia 
posuisse,  pro  judiciis,  ex  sequentibus 
manifestissimum  est;  quum  heic  non 
agatur  de  spectando  supplicio  reorum, 
sed  de  judicando  in  caussa  capitis.  Et 
ita  apud  Tertullianum  de  Jdololair.  cap. 
19.  An  Militia  ad  fidem  admitti.. .cui 


seeking  baptism  is  to  be  taught  to  abstain  from  violence  and  extortion, 
and  to  be  content  with  his  wages.  If  he  conform  to  this,  let  him  be  ad- 
mitted. Tortollian,  in  his  Apology,  speaking  in  the  character  of  thd 
Christians,  says.  We  act  with  you  as  sailors,  as  soldiers.  A little  before 
he  had  said : We  are  strangers  to  you,  and  yet  w&  have  filled  all  the 
departments  of  your  society  ; your  cities,  islands,  castles,  towns,  councils, 
even  your  camps.  In  the  same  book  he  had  narrated  that  a shower 
was  sent  in  answer  to  the  prayers  of  Christian  soldiers  in  the  army  of 
M.  Aurelius.  In  the  de  Corona,  he  says  that  the  soldier  who  had  cast 
off  the  crown  was  a more  stedfast  man  than  his  brethren,  and  he 
shews  that  he  had  many  Christian  fellow-soldiers. 

3 Add  to  this,  that  some  soldiers,  who  suffered  torments  and  death 
for  Christ,  received  from  the  Church  the  same  honour  as  the  other 
martyrs : among  these  are  recorded  three  companions  of  St  Paul ; 
Cerialis  under  Decius;  Marinus  under  Valerian;  fifty  persons  under 
Aurelian ; Victor,  Maurus,  and  Valentinus,  soldier-master  under  Maxi- 
mian;  about  the  same  time  Marcellus  the  Centurion,  and  Seve- 
rianus  under  Licinius.  Cyprian  writing  conoeming  Laurentinos  and 
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Afris:  In  castris  st  ipsi  quondam  scscularibus  militantes, 
sed  veri  et  spirituales  Dei  milites,  dum  diabolum  Christi 
confessione  prosternunt,  palmas  Domini  et  coronas  illustres 
passione  meruerunt.  £t  hinc  apparet  quid  de  militia  sense- 
rit communitas  Christianorum,  etiam  priusquam  imperatores 
Christiani  essent. 

4 Capitalibus  judiciis  ^si  non  libenter  interfuerunt  Chris- 
tiani illis  temporibus,  haud  mirum  videri  id  debet,  cum  ple- 
rumque de  Christianis  ipsis  esset  judicandum : adde  quod  et 
in  cmteris  rebus  leges  Roman»  duriores  erant,  quam  lenitas 
Christiana  patiatur:  quod  vel  solo  ^Silaniani  Senatusconsulti 
exemplo  satis  patet.  Postquam  vero  Constantinus  Christianam 
religionem  et  probare,  et  promovere  ccnpit,  non  ideo  desierunt 
capitalia  supplicia.  Imo  ipse  Constantinus  inter  alias  leges 
de  parricidis  culeo  insuendis  legem  tulit,  quae  extat  Codice 
Titulo  de  iis  qui  parentes  vel  liberos  occiderunt ; quanquam  wtic. 
alioqui  in  suppliciis  exigendis  mitissimus  fuerit,  ita  ut  ab  his- 
toricis non  paucis  reprehendatur  ^nimiae  lenitatis  nomine. 


rum  sit  fueessiias  immolationum,  vel  Cjl^ 
TiTATAvui  judiciorum.  J.B. 

c SUaniani  Senatusconsulti]  Cujas 
asperitatem  mitigaTit  Adrianos  Impe- 
rator, ot  apud  Spartianom  est.  Asperis 
Bomanorom  legibos  addi  possunt,  qu» 
servum  nisi  tortum  testimonium  dicere 


▼etant.  [Vid.  Cod.  De  Serv.  JuffiiivU 
etc.  L.  4.  et  Clar.  Noodtii  Prob.  Juris, 
Lib.  I.  cap.  olt. In  fine.  J.  B.] 

^ Nimioe  lenitatis  nomine]  Zonaras, 
[Lib.  XIII.  cap.  iv.  pag.  11,  T.  ii.  ed. 
Beg,]  Toiv  fis^apaWofiepois  ix  'iroirti- 
piat  <fn\AvBp<oirop  diamBifiepov,  SKeyep 


Ignatius,  two  African  Christians,  says,  formerly  wroed  in  the 
armies  of  mm,  but  being  true  and  spiritual  soldiers  of  Qod,  they  over- 
threw the  devil  by  the  confession  of  Christ,  and  by  their  sujfering  obtained 
as  their  reward,  the  palms  and  immortal  crowns  giim  by  their  divine 
Master.  And  hence  it  appears  what  the  Christian  community  thought 
of  a soldier's  profession,  even  before  the  emperors  were  Christians. 

4 That  the  Christians  at  that  time  did  not  like  to  be  present  at 
capital  punishments,  ought  not  to  seem  strange,  since  Christians  were 
often  the  subjects  of  such  punishments.  Add  to  this  that  the  Roman 
laws  were  too  harsh  to  agree  with  Christian  kindness,  as  the  Silanian 
Law  may  senre  to  shew*.  But  after  Constantine  had  begun  to  favour 
and  encourage  the  Christian  religion,  capital  punishments  were  still 
not  discontinued.  Constantine  himself  established  a capital  punishment 
of  a peculiar  kind  for  parricides  and  child-murderers ; though  in  other 
respects  very  merciful,  so  that  he  was  blamed  by  many  for  his  ezcessiye 
lenity.  Also  he  had  in  his  army  many  Christians»  as  history  teaches 

* [The  Law  that  when  a man  was  killed  in  bis  own  house,  all  his  slaves  should 
he  put  to  death.  See  Tacit  Ann.  xiv.  42.] 
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Tum  yero  in  exercita  suo  plurimos  habuit  Christianos,  ut  nos 
historic  docent,  et  labaro  Christi  nomen  inscripsit  Ex  eo 
etiam  mutatum  est  sacramentum  militare  in  eam  formam,  qu» 
exstat  apud  Vegetiam : per  Deum  et  Christum  et  Spiritum 
Sanctum^  et  per  majestatem  Imperatoris,  quce  secundum 
Deum  generi  humano  diligenda  est  et  colenda. 

5 Neque  eo  tempore  ex  tot  Episcopis,  inter  quos  multi 
erant  durissima  qumque  passi  pro  religione,  vel  unus  fuisse  le- 
gitur, qui  aut  Constantinum  ab  omnibus  omnino  capitalibus 
suppliciis  et  bello,  aut  Christianos  a mihtia  injecto  dirinse  irse 
metu  absterruerit  cum  tamen  plurimi  essent  acerrimi  custodes 
disciplinsD,  et  minime  dissimulantes  eorum,  qum  ad  officium  tum 
Imperatorum,  tum  aliorum  pertinerent:  qualis  et  Theodosii 
tempore  fuit  Ambrosius,  qui  Sermone  tii.  ita  ait : JVon  mili^ 
tore  delictum  est,  sed  propter  prosdam  militare  peccatum  est: 
et  de  Officiis:  Fortitudo,  quae  vel  heUo  tuetur  a barbaris 
patriam,  vel  domi  defendit  infirmos,  vel  a latronibus  socios, 


St*  voavvp  fiikoi  aTroKoirrtoP  xal 
C€<niir6^,  tpa  fii^  ko2  to?«  iryiaipovai 
\v/iaP€iTai,  ou  flip  toi  vyielat  rjiti 
^ Kai  iyia^ofiePop,  Clementem 
§e  oHendibiU  iis,  gvi  pravam  vitam  de- 
semerani,  quod  diceret  abscindendum 
membrum  agrotansac putridum,ne  sana 
contaqio  corrumpat,  non  id  quod  axd 
sanatum  jam  sit  aut  sanescat.  Vide  et 
Euebiom,  [de  Vita  Constantini,  Lib. 
ly.  cap.  31].  Sicut  de  nimia  Constantini 
lenitate  Chxistianos,  ita  de  Ueraldi  Re- 


gis questos  Danos  apnd  Saxonem  histo- 
ricum inyenias.  [Lib.  xx.  p.  194]. 

• Sape  Episcopos]  Angpastinus:  [^« 
163.  Tulg.  64].  Offidxm  Sacerdotis  est 
intervenire  pro  ms.  In  ejus  epistolis 
multa  sunt  hujus  bonitatis  specimina. 
[Confer  heio  que  habet  Rabulpb. 
Fobnebius,  Her,  Quotid  Lib.  ti. 
cap.  7]. 

^ Ut  qui  ad  Ecclesiam  eoi^ugissent} 
Vide  Chiysostomum  xyi.  de  Statuis» 
[Nil  ibi  ad  rem.  Voluit  forte  dicere  Orat. 


U8,  and  inscribed  his  banner  with  the  name  of  Christ  From  that  rime 
also  the  military  oath  was  changed  into  the  form,  which  is  extant  in 
Vegetius,  Bg  Ood,  and  Christ,  and  the  Holy  Ohost,  and  by  the  majeety 
of  the  Emperor,  which  next  to  God  is  to  he  reverenced  and  hdoved  by  man- 
kind. 

5 Moreorer,  out  of  so  many  bishops  who  had  brayed  the  extremest 
sufferings  for  religion,  there  was  not  at  that  time  a single  one^  who 
tried  to  scare  Constantine  from  capital  punishments  and  war,  or 
Christians  from  military  senrice,  by  the  prospect  of  the  diyine  anger : 
though  many  of  them  were  most  strenuous  guardians  of  religions 
discipline,  and  not  at  all  given  to  pass  over  what  oonoemed  the  duty, 
either  of  the  Emperor,  or  of  others : such  as  was  Ambrose  in  the  time 
of  Theodosius,  who  in  his  seyenth  Sermon  says:  It  is  not  soldiering 
which  is  a sin,  but  soldiering  for  plunder:  and  in  his  Duties:  The 
eourctge  which  defends  our  country  fro)n  barbarians  abroad,  or  the  help- 
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flma  jtuHtia  «gt.  Hoc  argnmentnm  tanti  mihi  Tidetnr,  ot 
nihil  ultra  requiram. 

6 Neque  tamen  ignoro,  ‘sape  ejriacopos,  et  plebem  Chria- 
tianam,  interporitis  precibus  suk  aTertisse  poenas,  pnesertim 
capitales:  morem  quoque  introductum,  'ut  qui  ad  eodiesiam 
confugissent,  non  niri  ritse  serranda  fide  data  redderentur ; et 
*nt  riroa  pascha  carcere  emitterentur,  quos  sua  crimina  atti- 
nebant; s^,  qui  cum  cura  bsec  omnia  et  si  qua  his  sunt 
similia  expendet,  inreniet,  rigna  hac  esse  Christiana  bonitatis 
omnem  rapientis  clementia  occasionem,  non  omnia  judicia 
capitalia  damnantis  animi:  unde  et  locorum  et  temporum 
illa  benefiria,  et  preces  ijma  '‘exceptionibus  quibusdam  tem- 
perabantur, 

7 Objiriunt  hic  nobis  nonnulli  xn.  eanonem  Sjnodi  Ni- 
caensis,  qui  Latine  «c  habet : ' Quicunque  vocati  per  gratiam, 
primum  quidem  ardorem  fidemve  euam  oetenderwnt,  et  cin- 
gulum militicB  depoeuerunt,  postea  vero  ut  canes  ad  suum 


XTii.  ubi  aliquid  de  Monachis,  pag. 
infin.  Tom.  ti.  J.B.  ConcUinm  Aure- 
lianense  cap.  3.  legem  Wisigothoram. 
Libro  TI.  tit  t.  16;  iz. tit  iii.  o. 3. 

K Ui  eirea  Piueha]  L.  Nemo.  3. 
C.  de  JBpUe.  tmdienHa, 

^ ExeepHonUnu  quSbiu»dam\  Quas 
.Tide  apud  Cassiodonim,  xi.  40.  et  cap. 
inter  alia,  6.  de  immunitate  ecdesiaatlca, 
In  Decretalibus. 

1 Qwewequevoeaii\  Simeon  Magister 
in  ejus  canonis  epitome : ol  fita^6fievoi 


Koi  6o^arr««  dirri<rniv€u,  eTra  icaraOs- 
fi€voi  'Ttjt  xal  dpatrrparwtrd- 

fiwQiy  ipKaerlav  d^opij^taOwtrav.  Qui 
vi  adhibUa  viti  twU  retHtitte,  ted  db  im- 
pietate vieti  nent  et  militiam  retumteref 
decem  per  anaotabeimeantitr.  Eundem 
hujus  canonis  sensum  exprimunt  Bal- 
samo et  Zonaras,  et  Ruffinus  libro  x. 
cap.  Ti.  [Adde  Bingham,  Originet  Se- 
det. Lib.  XI.  cap.  t.  § 10.  Tom.  rr.  pag. 
248,  et  teqq.] 


lets  frem  harm  at  home^  or  oociety  from  rothor$t  it  more  jtutiee.  This 
argument  seems  to  me  so  strong  t^t  I require  nothing  more. 

6 Not  that  I am  ignorant  that  bishops  and  Christian  men  often 
interposed  with  their  instructione  to  ayert  punishment,  especially 
capital  punishment;  nor  that  a practice  was  introduced  that  those  who 
had  ti^en  refuge  in  the  Church,  should  not  be  giyen  up  except  on  the 
assurance  that  their  lires  would  be  spared;  and  also  t^t  at  the  time 
of  Easter,  criminals  who  were  in  prison  were  set  free.  But  any  one 
who  examines  these  circumstances  with  care  will  see  that  they  are  the 
marks  of  Christian  kindness,  seudng  erery  occasion  of  clemency;  not 
manifestations  of  an  opinion  condemning  all  capital  punishments ; and 
accordingly  the  places  and  times  and  interposition  which  procured 
such  indulgence  were  limited  by  certain  exceptions. 

7 (1)  Here  some  object  to  us  the  twelfth  Canon  of  the  Council 
of  Nicsea,  which  directs  that,  If  pertont  caUod  by  gr^  have  fret 


De  nta 
Conrtantin, 


8S  AN  BELLAKE  UNQUAM  JUSTUM  SIT,  [Lib.  L 

vomitum  reversi  sunt ; ita  ut  aliqui  et  pecuniam  darenit  et 
beneficiis  militiam  repeterent^  hi  decem  annis  jaceant^  post 
triennii  auditionis  tempus.  In  his  autem  omnibus  observari 
oportet  propositum  et  modum  poenitentioe.  Quicunque  enim^ 
et  timore^  et  lacrymis,  et  patientia^  et  bonis  operibus  conver* 
sionem  absque  simulatione  demonstrant^  hi  definitum  tempus 
auditionis  implentes,  tum  demum  orationibus  communica^ 
hunt,  et  postea  licebit  episcopo  de  his  aliquid  humanitAs 
cogitare.  Quicunque  vero  indifferenter  tulerunt,  et  habitum 
ecclesiam  intro^ndi  sibi  arbitrati  sunt  ad  conversionem 
sufficere,  hi  definitum  tempus  omnino  impleant.  Vel  ipsum 
tredecim  annorum  tempus  satis  indicat,  non  de  levi  aut  am- 
biguo, sed  gravi  aliquo  atque  indubitato  crimine  hic  agi. 

8 Agitur  autem  haud  dubie  ^de  idololatria:  nam  qum  ca- 
none XI.  prmcesserat  mentio  temporum  Licinii,  in  hoc  canone 
repetita  tacite  haberi  debet:  ut  ssepe  Canonum  sequentium 
sensus  a prioribus  pendet.  Vide  in  exemplum  Canonem  xi. 
Concilii  Eliberini.  Licinius  autem,  verba  sunt  Eusebii,  orpu- 
Tio5ra9  €Ke\evev  awofiaXKeodai  rod  a^idnaTos,  ei  un  '^019 
Salfioai  Oveiv  a\poivTo,  milites  militia  eosuebat,  ^nisi  Diis  sa^ 

^ J)e  idololatria]  Quod  principale  1 iVm2>tu<am/2care  vel&nl]  Salpi- 
crimeD,  summus  s&culi  reatus  dicitor  tius  Serenis  {Hist.  Saer,  Lib.  11.  cap. 
Tertulliano  de  Idololairiat  (Gap.  i.) : 33) : Sane  tum  Liebiiusy  quia  adversum 

gravissimum  et  extremum  delictum  Cy-  Constantinum  de  imperio  certavit,  mi- 
prian.  Epist.  xv.  lites  suos  litare  praceperai : abnuentes 


renounced  the  military  professum  (cingulum  militisB  deposuerunt,)  and 
then  returned  to  it,  as  dogs  to  their  vomit ; Ut  them,  after  being  Hearers 
for  three  years,  he  Penitents  for  ten  years*;  with  power  in  the  bishop  to 
modify  their  sentence  ctoeording  to  the  evidence  of  their  repentance. 

Here  the  mention  of  a penitence  of  thirteen  years  indicates  at  onoe^ 
that  there  is  question  not  of  some  slight  and  ambiguous,  but  of  some 
grave  and  undoubted  crime. 

8 And  in  fact  there  is  no  doubt  that  Idolatry  is  the  crime  in  ques- 
tion ; for  what  had  been  said  before  in  the  eleventh  Canon,  must  be 
understood  as  tacitly  repeated  here : as  is  customary  in  Canons.  Now 
Licinius,  as  we  learn  from  Eusebius,  made  men  quit  the  military  profes*- 
sion  except  they  would  sacrifico  to  the  heathen  gods,  which  Julian  after- 
wards imitated ; on  which  account  Victricius  and  others  are  said  to 
have  given  up  the  military  profession  {eingvdum  abjecisse)  for  Christ. 
The  same  thing  had  before  been  done  in  Armenia  under  Diocletian 
by  one  thousand  one  hundred  and  four  persons,  of  whom  there  ia 

[*  There  were  four  degrees  of  Penitence  in  the  early  Church,  ITpoo’KXavo'U, 
*AKp6aois,  *Xir6TrT09ois,  Sw<rro<rt*.  Gronovius.] 
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crificare  velletU ; quod  et  Julianus  postea  imitatus  est,  quam 
ob  causam  Victricius  atque  alii  ringulum  pro  Christo  abjecisse 
leguntur.  Idem  olim  sub  Diocletiano  fecerant  in  Armenia 
mille  centum  quatuor,  quorum  in  martjrologiis  mentio : et  in 
^gypto  Menna,  et  Hesychius.  Sic  ergo  et  Licinii  temporibus 
multi  abjecere  cingulum,  quorum  fuit  Arsadus  inter  Confes- 
sores nominatus,  et  Auxentius  factus  postea  Mopsuestim  Epn 
scopus.  Quare  his,  qui  semel  conscientia  puncti  cingulum 
abjecerant,  reditus  ad  militiam  sub  Licinio  non  patebat  nisi  per 
fidei  Christian»  abnegationem  : qu»  quia  eo  erat  gravior,  quo 
prior  ille  actus  majorem  in  illis  legis  divin»  cognitionem  tes- 
tabatur, ideo  hi  defectores  gravius  etiam  puniuntur  quam  illi, 
de  quibus  egerat  prmcedens  canon,  qui  sine  periculo  vit»  aut 
facultatum  amittendarum  Christianismum  abjecerant.  Gene- 
raliter autem  de  omni  militia  interpretari  canonem,  quem  pro- 
duximus, ab  omni  ratione  alienum  est.  Aperte  enim  testatur 
historia,  his,  qui  sub  Licinio  militiam  abjecerant,  neque  Licinio 
imperante  ad  eam  redierant,  ne  fidem  Christianam  violarent,  a 
Constantino  datam  optionem,  immunesne  esse  a militia  vellent, 
'an  ad  militiam  redire : quod  haud  dubie  multi  fecerunt. 

militia  r^icuhat  Ob  hanc  oansam  Uticentis  narrat,  multos  sub  Hunericho 
ValentimaniiB,  qui  imperator  postea  Rege  militiam  temporalem  abjecisse, 
factus  est,  snb  Jnliano  abjecit  cin-  qnia  cum  Arianiamo  erat  connexa, 
gnlom.  Non  disnmile  est  qnod  Vietor 


mention  in  the  Martyrologies ; and  by  Menna  and  Hesychius  in  Egypt. 
And  thus  at  the  time  of  Licinius  many  renounced  the  military  profes- 
sion ; among  whom  was  Arsacius,  who  is  named  among  the  Confessors, 
and  Auxentius,  who  was  afterwards  bishop  of  Mopsuesta.  And  thus 
those  who,  pricked  by  conscience,  had  once  left  the  military  profession, 
could  not  return  to  it  under  Licinius,  except  by  renouncing  thd  faith 
of  Christ ; and  this  transgression  was  the  more  grievous,  inasmuch  as 
their  former  act  shewed  that  they  had  knowledge  of  the  divine  law ; 
wherefore  those  defaulters  are  punished  even  more  severely  than  they 
who  are  mentioned  in  the  preceding  Canon,  who,  without  danger  to 
their  life  or  fortune,  had  renounced  Christianity.  But  to  interpret  the 
Canon  which  we  have  quoted  as  referring  to  a military  life  in  gonend, 
is  contrary  to  common  reason.  For  history  clearly  testifies  that  those 
who  under  Licinius  had  renounced  military  life  and  had  not  returned 
to  it  under  Licinius,  in  order  that  they  might  not  violate  the  Christian 
faith,  had  the  option  given  them  by  Constantine,  whether  they  would 
be  excused  military  service  or  enter  the  army ; and  no  doubt  many  of 
them  did  the  latter. 
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IL 

JCpiff.  xc. 

Ruiiie. 

Mpitc, 


9 Sant  et  qui  Leonis  epistolam  objiciant,  qn»  dicit,  Canr 
trarium  esse  JEcclesiasticis  regulis,  post  poenitentioe  aetioMm 
redire  ad  militiam  scecularem.  Sed  sciendam,  in  pcsnitenti* 
bos  non  minos  quam  in  dericis  et  ascetis  exactam  fuisse  vitam 
non  quovis  modo  Christianam,  sed  eximise  cujusdam  puritatis, 
‘"ut  tanto  exemplo  essent  ad  correctionem,  quanto  ad  peccan- 
dam fuerant.  Similiter  in  consuetudinibas  antiquissimis  Ec- 
desim,  qum,  quo  augustiori  nomine  commendabiliores  essent» 
Canones  Apostolici  vulgo  appellabantur : Canone  lxxxii.  edi- 
dtur:  Ne  quis  episccpus,  presbyter,  asU  diaconus^  miUHos 
vacet ^ et  utrumque  retineat^  officium  Romanum  et  functionem 
sacerdotalem.  Quos  enim  Caesaris  suat  Caesari,  quos  Dei 
Deo.  Quo  ipso  ostenditur,  his  qui  cleri  honorem  non  qpera- 
rent  Christianis  militiam  non  fuisse  interdictam. 

10  Hoc  amplius,  etiam  "ad  clerum  admitti  vetabantur, 
qui  post  baptismum  aut  ma^tratus  attigissent,  aut  munera, 
l^llica,  ut  in  epistolis  Sjricii  et  Innooentii,  et  in  Concilio  To- 


Uttaxdo  exemplo  esaenJl  ad  eorrec^ 
Uonem,  qwodo  ad  peccondkm /kcroiif ] 
Leo  epistola  xo.  ad  aotUciKm : lUiei* 
torum  veniam  postulaxtem  oportet  etiam 
multis  licUis  abstinere.  In  epistola  epi- 
eoopomm  ad  LndoyicnmReg^  legimus : 
Quilibet  tanto  a se  licita  debet  absewm 
dere,  quanto  se  tneminit  et  iUieita  perpe- 
trasse.  In  Capitulis  Calvi : Tanto  quis- 
que mqjora  quarat  bonorum  operum 
lucra,  quanto  qraviorasibi  intulit  damna 


per  culpam, 

B Ad  clerum  admitU  vetabantur]  En- 
•ebins  iTsMoiufnitioiiMm,  Lib.  i.  dupli- 
cem describit  Christianonim  vitam, 
aliam  IjnrcX^,  aliam  inferiorem  : qui  in 
hac  sunt,  eos  inter  alia  to?v  xard  t6 
iitcaiov  arparevopeuoie  toc  ^•rpaxrea 
xnrorldeadai,  iis  qui  Juste  mUiiant  agen- 
da indicare,  (Cap.  8). 

o Nulla  alia  cura  ac  labore']  Vide 
Canonem  Concilii  MoguntiniapadGra- 


9 (2)  Some  object  to  us  the  epistle  of  Leo,  whidi  says,  It  is 
contrary  to  tcdesiastiodl  Rule,  to  return  to  a military  life  ctfier  act  of 
pmUenoe,  But  we  are  to  recollect  that  penitents,  no  less  than  cleric^ 
persons  and  ascetics,  were  required  to  lead  a life  not  only  Christian, 
but  of  eminent  purity,  that  as  great  an  example  might  be  given  for 
correction  as  had  been  given  for  sin.  In  like  manner  in  the  record  of 
the  ancient  usages  of  the  Church,  which,  to  give  it  authority,  is  com- 
monly called  the  Apostolic  Canons,  it  is  directed : No  Bieb^,  Priest, 
or  Deacon,  shall  be  a soldier,  or  ehaU  have  the  characters  of  a Roman 
officer,  along  with  hie  eaered  Junction.  The  things  which  are  Cassares  are 
for  Caesar ; those  which  are  Ood^s  are  for  God.  Which  passage  shews 
that  those  who  did  not  seek  the  honour  of  the  clerical  profession  were 
not  forbidden  to  he  soldiers. 

10  More  than  this;  those  were  forbidden  to  be  admitted  to  the 
clerical  order  who  after  baptism  had  either  held  a magistrate’s  office, 
or  a command  in  war;  as  we  may  see  in  the  epistles  of  Syricius  and 
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letano  videre  est  Legebantur  scilicet  clerici  non  ex  quovis 
modo  Christianis,  sed  ex  iis,  qui  vitas  exactissimae  specimen 
dedissent.  Adde  quod  mSitise  et  quorundam  magistratuum 
perpetua  non  erat  obligatio ; at  sacro  ministerio  addicti  ^nulla 
alia  cura  ac  labore  quotidiano  inde  abstrahi  debebant : qua  de 
causa  et  sextus  canon  constituit,  ne  Episcopus,  presbyter,  aut 
diaconus  saeculares  curas  administret,  octuagesimus  ne  publicis 
se  administrationibus  immittat:  et  inter  Africanos  Canones 
sextus,  ^ne  procurationem  rerum  alienarum  suscipiat,  aut  cau- 
sarum patrocinium ; mc  eosdem  ^tutores  constitui  nefas  judicat 
Cyprianus. 

11  At  pro  nostra  sententia  expressum  Ecclesim  judicium 
habemus  in  Concilio  primo  Arelatensi,  quod  habitum  est  sub 
Constantino.  Ejus  enim  Concilii  Canon  iii.  eic  habet : De  hisj 
qui  arma  projiciunt  in  pace^  placuit  abstinere  eos  a commu^ 
nione:  id  est,  qui  militiam  deserunt  extra  tempora  peraeeutionis. 
' Id  enim  pacis  nomine  intelligi  volebant  Ch^tiani,  ut  ex  Cy- 


tSamim,  titillo,  Ne  Clerid  vel  Monachi. 
[Immo  in  DtereUdUnUy  Lib.  iii.  tit  l. 
cap.  1]. 

p JVe  jm>cuTatUmem  rerum  alienam 
Tum  suedpiat]  Vide  Spistolam  JHierom 
nymi  ad  Nepotianum. 

4 Tutaret  constitui  ne/hs  judicat  Cy^ 
prianus']  In  epistola  ad  presbyteros, 
diaconos  et  plebem  Fnmis  consistentem. 
[Epist.  1.]  Adde  1.  Generaliter,  52.  o. 
de  Episcopis  et  Clericis, 


' Id  enim  pacis  nomine  intelliyi  vo~ 
lebantJTertnlUanuBdeJdololatria:  (cap. 
19).  Imo  quomodo  etiam  tn  pace  milim 
idbU  ? idem  de  Fuga  persecutionum : 
Nostree  pad  quod  est  bellum  quam  per^ 
secutio  f (cap.  3) : Cyprianus  epistolaxTi. 
quando  ipsa  ante  mater  nostra  Ecclesia 
pacem  de  misericordia  Domini  prior 
Mumserit : Epistola  xxi : Cum  Dominus 
cceperit  ipsi  Ecdesioe  pacem  dare: 
Epistola  XXX : Ecdesioe  pacem  sustiaen- 


Innocentius  and  in  the  Council  of  Toledo.  In  fact,  clerical  persons 
were  taken  not  from  Christians  of  every  kind,  but  from  those  who  had 
given  an  example  of  a most  correct  life.  Add  to  this,  that  the  obli- 
gations of  military  service  and  of  some  magistracies  was  net  perpetual; 
but  those  who  were  devoted  to  the  sacred  ministry,  were  not  allowed 
to  be  drawn  from  it  by  any  other  daily  care  and  labour.  On  which 
account  the  sixth  Canon  also  directs  that  No  Bishop,  Priest,  or  Deacon 
should  administer  secular  cases,  and  the  eightieth,  that  he  shall  not 
even  involve  himself  in  public  administration ; and  the  sixth  of  the 
African  Canons,  directs  that  he  shall  not  undertake  a trust  or  advocacy 
In  the  affairs  of  others ; as  Cyprian  thinks  that  they  should  not  even 
undertake  the  office  of  guardian. 

11  We  have  the  express  judgment  of  the  Church  on  our  side  in 
the  conncil  of  Arles,  held  under  Constantine : for  the  third  Canon  of 
the  Council  says  thus  : Those  who  cast  away  thdr  arms  tn  peace  shall 
abstain  from  ^ communion : that  is,  those  who  leave  the  army  in  a 
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priano  et  aliis  apparet  Accedat  exemplum  militum  sub  Ju-t 
liano,  non  modico  profectu  Christianorum,  ut  qui  morte  sua 
Christo  reddere  testimonium  parati  essent:  de  quibus  sic  Ambro^ 
sius : ^Julianus  imperator^  qwimvis  esset  apostata^  habuit  ta* 
men  svb  se  ChHstianos  milites:  quibus  eum  dicebat;  Producite 
aciem  pro  defensione  reipuhlicoe^  ohediebant  ei : cum  autem 
diceret  eis:  Producite  arma  in  Christianos^  tunc  dignosce- 
bant imperatorem  ccdi.  Talis  et  multo  ante  fuerat  Thebma 
legio,  qum  Diocletiano  imperante  a Zabda  tricesimo  Hieroso- 
lymorum Episcopo  Christianam  religionem  acceperat  et  deinde 
in  omne  sevum  memorabile  edidit  Christianae  constantiae  et  pa- 
tientiae exemplum,  quod  ^ infra  a nobis  memorabitur. 

12  Hoc  loco  satis  sit  illam  eorum  adferre  vocem,  quae 
Christiani  militis  officium  solida  brevitate  exprimit : Offerimus 
nostras  in  quemlibet  hostem  manuSt  quce  sanguine  inno- 
centium cruentare  nefas  ducimus.  Dexterae  ipsce  pugnare 
adversus  impios  et  inimicos  sciunt^  laniare  pios  et  cives 
nesciunt.  Meminimus  nos  pro  civibus  potius  quam  adversus 


deeniy  id  est  expectaadam:  dt  Lap$it, 
disciplinam  pax  longa  corruperat,  (pag. 
128.)  Sulpitius  SeTcnis : (Lib.  ix.  cap. 
32),  AnUmino  Pio  imperante  pax  Eccle^ 
siis  Juit : mox : Interjectis  deinde  annis 
xxYiii./Mur  Christianis  Juit : et  in  Con- 
stantini state : (ibid.  cap.  33).  Ex- 
inde tranquillis  rebus  pace  perfiuimur. 
JBt  initio  historis  : Vexationesque  po- 
puli  Christiani,  et  mox  pacis  tempora. 


(Lib.  I.  cap.  I.) 

” Ambrosio  equidem  verba  hsc  tri- 
buuntur a Gratiano,  Cans.  xi.  Qusst. 
xiL  Can.  94.  sed  non  indicato  loco. 
Similis  est  locus  Augustini,  ibi  etiam 
relatus.  Can.  98.  ex  Comm.  in  Psal- 
mum 124.  Unde  priorem  forte  natum 
esse,  in  Rubrica  oonjidunt.  J,  B, 

* Cap.  iv.  hujus  Libri,  § 7,  num.  10, 
etseqq,  ubi  vide  qns  monebimus.  J.  B, 


time  whou  there  is  no  persecution  raging ; for  that  is  what  the  Chris- 
tians meant  by  peace,  as  appears  in  Cyprian  and  others.  Add  to  this 
the  example  of  the  soldiers  under  the  Emperor  Julian,  Christians  of 
no  common  proficiency,  who  were  ready  to  render  testimony  to  Christ 
by  their  deaths : they  were  willing  to  fight  in  defence  of  the  State, 
but  when  commanded  to  use  their  weapons  against  Christians,  they 
acknowledged  the  Emperor  of  Heaven.  Of  like  character  had  before 
been  the  Theban  Legion  under  Diocletian,  of  which  we  shall  speak 
hereafter. 

12  At  present  it  may  suffice  to  quote  the  expressions  of  those  who 
describe  the  office  of  the  Christian  soldier  with  compact  brevity:  We 
offer  to  you  our  arms  as  ready  to  use  them  against  any  enemy,  though  we 
refuse  to  stain  them  with  the  blood  of  the  innocent.  Our  right  hands  know 
the  way  to  fight  against  the  impious  and  the  adversary,  hut  they  have  not 
the  art  of  butchering  the  good  man  and  the  fdlow- citizen.  We  recollect 
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cives  arma  Bumsiase.  Pugnavimus  semper  pro  justitia^  pro 
pietate^  pro  innocentium  salute : hoec  fuerunt  hactenus  pretia 
periculorum.  Pugnavimus  pro  fide^  quam  quo  pacto  conser^ 
vernus  tibi  (ad  imperatorem  sermo  est)  si  hanc  Deo  nostro 
nem  exhibemus  f Basilius  de  antiquioribus  Christianis  sic  lo- 
quitur : Tovs  €v  7ToXe/uoi9  (povov^  ol  Trarepes  ^/ulwv  ev  T019 
<l>6voi^  ovK  iXoylaavTOf  e/uLol  ^oicei,  avyyvw/ntiv  Sourer  roly 
uTTfp  aaxf>poauvtj^  ical  evaefielas  djULVPo/xeroi^ : Eas  quos  in 
bello  perpetrantur  caedes^  majores  nostri  pro  coedibus  non 
habuere,  excusatos  habentes  eos,  qui  'pro  pudicitia  ac  pie- 
tate decertant. 

* Pro  TpttdidHa  etiam  habet  inter.  tnr  hso  vox  latiorem  heio  habere  ugni- 
pree  mlg.  Epist,  ad  AmpkUodu  unde  Scationem.  Caetemm  ride  qna  diximus 
bsDC  petita  sunt.  Can.  13,  pag.  26  D.  in  libro  Gallico  X>e  Doctrina  Morali 
Torn.  111.  Ed,  Parit,  1638.  Sed  rido-  Patrum,  Cap.  xi.  $ 1,  ef  seqq,  J,  B. 


ihat  we  have  taken  arms  for  our  ettisens  rather  than  against  them.  We 
have  always  fought  for  justice,  piety,  the  protection  of  the  innocent ; those 
have  hitherto  been  the  rewards  of  cur  labours.  We  horn  fought  for  cur 
faith : and  how  shall  we  preserve  our  faith  towards  thee  (meaning  the 
Emperor),  if  we  do  not  shew  our  faith  towards  Godf 
[The  quotation  from  Basil  seems  an  after-thought.] 


CAPUT  III. 

BELLI  PARTITIO  IN  PUBLICUM  ET  PRIVATUM.  SUMMI 
IMPERII  EXPLICATIO. 


I.  Belli  divisio  in  pMvcum 
et  privatum, 

n.  Non  omne  heUum  priva» 
turn,  post  judida  eonsttiutOf 
UUeitum  esse  jure  natu- 
rali, defenditur  ; additis  ex- 
emplis, 

III.  Ac  ne  jure  quidem  Evan^ 
gelico,  cum  solutione  objec- 
tionum, 

. IV.  Belli  publici  divisio  in  so- 
lenne  et  minus  solenne, 

V.  An  bellum  sit  publicum,quod 
geritur  auctoritate  magis- 
tratus summam  potestatem 
non  hdbenUs,  et  quando, 

VI.  In  quibus  rebus  consistat 
potestas  civilis, 

Vn.  Quce  potestas  sU  summa, 

VIII.  Refellitur  sententia,  qum 
statuit  summam  potestatem 
semper  esse  penes  populum : 
et  solvuntur  argumenta, 

IX.  Rtfellitur  sententia,  quae 
statuit  semper  mutuam  sub- 
jectionem regis  et  populi, 

X.  Ad  veram  sententiam  recte 
intelligendam  adhibentur 
cautiones : prima  est  de  dis- 
tinguenda vocum  similitu- 
dine in  re  dispari : 

XI.  Secunda  de  distinguendo 


jure  et  modo  habendi  jus, 

Xn.  Ostenditur  qucedam  impe- 
ria summa  haberi  plene,  id 
est  alienabUiter : 

Xni.  Quaedam  non  plene: 

XIV.  Quasdam  non  summa  plene, 
id  est  alienabUiter,  haberi, 

XV.  Adstruitur  dicta  distinctio 
ex  discrimine  dandi  tutoris 
in  regnis, 

XVI.  Summam  potestatem  non 
tolli  promissione  etiam  ^us, 
quod  nec  naturalis,  nec  di- 
vini sit  juris. 

XVU.  Summum  imperium  dividi 
interdum  per  partes  subjec- 
tivas aut  potentiales, 

XVin.  Afo20  tamen  hoc  colligi  ex 
eo,  quod  reges  acta  qucedam 
sua  nisi  a coetu  aliquo  pro- 
bentur, rata  esse  nolunt, 

XIX.  Alia  quoque  exempla  quos- 
dam mode  huc  trahi, 

XX.  Vera  exempla, 

XXI.  Summam  potestatem  habere 
posse  qui  inaequali  foedere 
teneatur:  eum  soluRone  ob- 
jectionum: 

XXn.  Et  qui  tributum  pendat, 

'KXULEt  qui  feudi  lege  teneatur, 

EXIV.  Distinctio  juris  et  exerci- 
tii eum  exemplis. 


I.  1 T)ELLI  prima  maximeque  necessaria  partitio  h»c  est, 
* -D  quod  bellam  aliud  est  privatum,  aliud  publicum, 

aliud  mixtum.  Publicum  bellum  est,  quod  auctore  eo  geritur, 


Chapter  m.  Division  of  TVdr  into  public  and  private. 
Explanation  of  Sovereignty, 

I.  1 The  first  and  most  necessary  partition  of  War  is  this,  that 
War  is  private,  public,  or  mixt.  Public  war  is  that  which  it  carried 
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qui  jurisdictionem  habet:  privatum,  quod  aliter:  mixtum, 
quod  una  ex  parte  est  publicum,  ex  altera  privatum.  Sed  de 
privato,  quod  antiquius,  primum  videamus. 

2 Bellum  aliquod  privatum  licite  geri,  quantum  jus  na- 
tur» attinet,  satis  apparere  arbitror  ex  iis  qu»  supra  cQximus, 
cum  ostensum  est,  ut  quis  injuriam  etiam  vi  a se  arceat,  juri 
naturali  non  repugnare.  Sed  forte  putet  aliquis  id  saltem  post 
constituta  judicia  publica  non  licere : quanquam  enim  judicia 
publica  non  a natura,  sed  a facto  sunt  humano,  cum  tamen 
multo  sit  honestius  et  ad  quietem  hominum  conducibilius,  ab 
eo  cujus  nihil  intersit  rem  cognosci,  quam  homines  singulos, 
nimium  smpe  amantes  sui,  quod  jus  putant  id  manu  exsequi, 
tam  laudabili  instituto  obsequendum  ipsa  dictat  aequitas  et 
ratio  natursdis.  Paulus  JC:  Non  est  singtdis  concedendum 
qtiod  per  magistratum  puhlice  possit  fieri^  ne  occasio  sit 
majoris  tumultus  faciendi.  Hinc  est^  inquit  ^Bex  Theodo*  ow.  i.  iv. 
ricus,  guod  legum  reperta  est  sacra  reverentia^  ut  nihil  lo^' 
manu,  nihil  proprio  ageretur  impulsu  ; quid  enim  a bellica 
confusione  ^pax  tranquilla  distat,  si  per  vim  litigia  termi- 
nantur f Et  vim  vocant  leges,  quoties  quis  id,  quod  deberi  ^ la 
sibi  putat,  non  per  judicem  reposcit. 

II.  1 Certe  quin  restricta  multum  sit  ea,  quae  ante  ju- 
dicia constituta  fuerat  licentia,  dubitari  non  potest.  Est  tamen 

> Rex  Theodoricus]  Eundem  Tide  in  Edicto  cap.  x.  et  cxxir. 


on  under  the  authority  of  him  who  has  jurisdiction;  prirate,  that 
which  is  not  so ; mixed,  that  which  is  pubUo  on  one  side  and  private 
on  the  other.  Let  us  first  speak  of  private  war  as  the  more  ancient. 

2 That  private  war  may  be  lawful,  so  far  as  Natural  Law  goes, 
I conceive  is  sufficiently  apparent  from  what  has  been  said  above,  when 
it  was  shewn,  that  for  any  one  to  repel  injury,  even  by  force,  is  not  re- 
pugnant to  Natural  Law  [Chap.  n.].  But  perhaps  some  may  think  that 
after  judicial  tribunals  have  been  established,  this  is  no  longer  lawful: 
for  though  public  tribunals  do  not  proceed  from  nature,  but  from  the 
act  of  man,  yet  equity  and  natural  reason  dictate  to  us  that  we  must 
conform  to  so  laudable  an  institution ; since  it  is  much  more  decent 
and  more  conducive  to  tranquillity  among  men,  that  a matter  should 
be  decided  by  a disinterested  judge,  than  that  men,  under  the  influ- 
ence of  self-love,  should  right  themselves  according  to  their  notions 
of  right.  So  Paulus  the  Jurist,  and  king  Theodoric.  [See  the  pas- 
sages.] 

n.  1 It  is  not  to  be  doubted,  indeed,  that  the  licence  which 
existed  before  the  establishment  of  public  justice  is  much  restricted. 


96 


BELLI  PABTITIO  DUPLEX. 


[Lib.  L 


ubi  locum  nunc  quoque  habeat,  mmirum  ubi  cessat  judicium ; 
nam  lex  vetans  sine  judicio  suum  consequi,  intelligi  commode 
debet,  ubi  copia  est  judicii.  Cessat  autem  judicium  momen- 
tanee, aut  continue.  ^Momentanee  cessat,  obi  exspectari  ju- 
dex non  potest  sine  certo  periculo  aut  damno.  Continue  vero, 
aut  jure,  aut  facto.  Jure,  si  quis  versetur  in  locis  non  occu- 
patis, ut  mari,  solitudine,  insulis  vacuis,  et  si  qua  alia  sunt 
loca,  in  quibus  nulla  est  civitas : facto,  si  subditi  judicem  non 
audiant,  aut  judex  aperte  cognitionem  rejecerit 

2 Quod  diximus  etiam  post  judicia  constituta  naturali  juri 
non  repugnare  omne  bellum  privatum,  etiam  ex  lege  Judmis 
data  intelligi  potest,  ubi  sic  per  Mosen  Deos  loquitur,  Exod. 
xxii.  2.  Si  in  effossione  deprehensus  far  ita  'percutiatur^  ut 
morioitur^  ne  reus  ccedis  esto  percussor^  ni  jam  dies  illuxerit^ 
tunc  enim  reus  ccedis  erit.  Omnino  enim  videtur  hmc  lex, 
tam  accurate  distinguens,  non  solum  impunitatem  inducere, 
sed  jus  etiam  naturale  explicare ; neque  fundari  in  peculiari 
aliquo  mandato  divino,  sed  in  communi  seqoitate : unde  alias 
etiam  gentes  id  sequutas  videmus.  Notum  est  illud  xii.  Tabu- 

b MomenUnut]  Senios  ad  z ^ne-  tuMt  iMntam  vindicamnu. 
ido§  (yen.  419) : Injecere  manum  Parem.  c Ex  veieri  jure  AtOco^  Solonis 

Traxenad  debitum  sibi.  Et  sermone  yerba,  [apud  Demoetheo.  Om<.  odvemc# 

Mfitf  est  juris : nam  manos  injectio  dieU  Jhnocrat,  pag.  476] : £1  /ncV  tiv  fieS 

tur,  quoties  nuUajudieis  auctoritate  rem  vfiipau  (nrkp  uevniKoura  dpaxM-dt 


Tet  Btill  it  continues  to  exist ; namely  when  public  justice  ends : for 
the  law  which  forbids  us  to  sedc  our  own  by  other  than  judicial  pro* 
ceedings,  must  be  understood  to  apply  only  when  judicial  aid  can  be  had. 
Now  judicial  aid  ceases  either  momentarily  or  continuously.  It  ceases 
momentarily  when  the  judge  cannot  be  waited  for  without  certain 
danger  or  loss.  It  ceases  continuously  either  de  jure  or  do  facto : ds 
jursy  if  any  one  be  in  an  unsettled  place,  as  at  sea,  in  a desert,  in  an 
uninhabit^  island,  or  in  any  other  place  where  there  is  no  political 
gOYomment : de  facto,  if  the  subjects  do  not  obey  the  judge,  or  if  the 
judge  openly  refuses  to  take  cognizance. 

2 V^at  we  haye  said,  that  even  after  judiciid  tribunals  are  esta- 
blished, all  priyate  war  is  not  repugnant  to  Natural  Law,  may  also  be 
understood  from  the  Jewish  Law,  in  which  God  thus  speaks  by  Moses, 
Ezod.  zzil.  2 : If  a ikitf  he  found  breaking  up,  and  be  smitten  that  he  die, 
there  shaU  no  blood  be  shed  for  him : if  the  sun  be  risen  upon  him,  there 
shall  blood  be  shed  for  hi$n.  For  this  law,  making  so  nice  a distinction, 
appears  not  only  to  giro  impunity  to  the  slayer,  but  to  explain  Natural 
Law:  and  not  to  be  founded  in  any  peculiar  divine  mandate,  but  in 
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larum,  haud  dubie  ®ex  veteri  jure  Attico  profectum : Si  nox  ^ 
furtum  fcuxAt^  si  im  aliquis  occisit.  Jure  cessus  esto.  Sic  insons 
omnium,  quos  novimus,  populorum  legibus  judicatur,  qui  ad- 
Tersus  aggressorem  armis  vitam  periclitantem  defenderit : qui 
tam  manifestus  consensus  testimonium  prsebet,  nihil  in  eo  esse, 
quod  naturali  juri  adversetur. 

III.  1 De  jure  divino  voluntario  perfectiore,  Evangelico 
sdlicet,  plus  est  difficultatis.  Quin  Dens,  cui  plus  juris  est  in 
vitam  nostram,  quam  nobis  ipsis,  potuerit  a nobis  patientiam 
eo  usque  exigere,  ut  etiam  privatim  in  periculum  adducti, 
occidi  deberemus  potius  quam  occidere,  ego  non  dubito.  An 
autem  voluerit  nos  eo  usque  obstringere,  id  est  quod  inquiri- 
mus. Solent  pro  affirmante  sententia  adferri  duo  loca,  qum 
supra  adduximus,  ad  quaestionem  generalem:  syd  3e  Xeyes 
v/uiVf  avTiCTTfjvai  Ty  Ego  autem  dico  vobis; 

Ne  resistite  injuriam  Jacienti.  Matth.  v.  39  et  Rom.  xiL  19. 
ixfi  eavToi^  €k^ikovvts^9  dyairtfroh  ubi  Latina  versio  habet, 
non  vos  defendentes^  charissimi.  Tertius  autem  locus  est  in 
illis  Christi  verbis  ad  Petrum : Repone  gladium  tuum  in  va-  uatoumi 

jcX«rroi,  *irp6t  nroin  Mexa  <Ld  undieim  viro»  deduci : quod  »i  qui» 

oluat.  el  S»  rtt  9vkt6»  S ti  olv  noctu  vel  mimmum  quid  Juretur,  eum 

rovTOP  i^eivat  Kal  duoicreZuat,  Si  liceat  vel  occidere.  Adde  qns  secundo, 
qui»  de  die  quod  plu»  qumquaginta  libro  infra  dicentur,  cap.  i.  § 12. 
drackmi»  vaieat.  Juretur,  eum  ju»  »it 


common  equity;  and  accordingly  we  find  that  other  nations  have 
followed  the  same.  The  Law  of  the  Twelve  Tables  is  well  known, 
doubtless  taken  from  the  old  Attic  Law : If  a man  commits  a robbery 
by  nighty  and  if  any  one  MU  him^  it  is  jusUfiabU  homicide.  And  thus  by 
the  laws  of  all  nations  which  we  know,  he  is  deemed  innocent  who 
defends  himself  being  in  peril  of  life ; which  manifest  consent  is  a proof 
that  such  a course  is  not  at  variance  with  Natural  Law. 

III.  1 Concerning  the  more  perfect  Instituted  Divine  Law  (Chap.  i. 
§ XT.),  namely  the  Evangelical  Law,  there  is  more  difficulty.  That 
God,  who  has  more  Right  over  our  lives  than  we  ourselves  have,  might 
have  demanded  from  us  forbearance  to  such  an  extent,  that  even  when 
brought  privately  into  danger,  we  should  be  bound  to  allow  ourselves 
to  be  killed  rather  than  kill  another,  I do  not  doubt.  The  question  is, 
whether  he  did  intend  to  bind  us  to  this.  It  is  usual  to  adduce  for  the 
affirmative  two  passages  which  I have  already  quoted  with  reference 
to  the  general  question : I say  unto  you  tlust  ye  resist  not  evU,  Matth.  v. 
39,  and  Rom.  xii.  19,  Avenge  not  yourselves,  dearly  hdoved.  A third  pas- 
sage is  those  words  of  Christ  to  Peter,  (B^tth.  xxvi.  52),  Put  up  thy 

7 
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ginam ; nam  quicumque  omepefriM  gladium^  gladio  peribunt. 
Addunt  his  nonnulli  Christi  exemplum,  qui  pro  inimiciB  nt 
mortuus,  Rom.  y.  8, 10. 

2 Neque  desunt  inter  Christianos  veteres,  qui  bella  qui- 
dem publica  non  improbaverint,  sed  defensionem  privatam 
putarint  vetitam.  Ambrosii  loca  pro  bello  supra  attulimus. 
Augustini  multo  etiam  plura  sunt  et  dariora,  omnibus  nota, 
uu.  Ambrosius  dixit : Et  ideo  fortasse  Petro  duos  gladios 

offerentif  Satis,  dicit,  quasi  licuerit  usque  ad  Evangelium, 
ut  sit  in  lege  aequitatis  eruditio,  in  Euangelio  veritatis. 
m Q^.  iii.  X Idem  alibi : Christianus,  etiamsi  in  latronem  armatum  inci- 
dat, ferientem  referire  nonpotest;  ne,  dum  salutem  defendit, 
pietatem  contaminet.  Augustinus  vero:  Legem  quidem  non 
reprdhendo,  quos  tales  (latrones  et  alios  invasores  violentos) 
permittit  interfici,  sed  quomodo  istos  qui  interficiunt  defen- 
Rpti^47,aii  dam,  non  invenio.  Et  dibi:  De  occidendis  hominibus  ne  ab 
eis  quisquam  occidatur,  non  mihi  placet  consilium,  niei 
forte  sit  miles,  aut  ptibUca  functione  teneatur,  ut  non  pro  se 
hoc  faciat,  sed  pro  aliis,  accepta  legitima  potestate.  Atque 


d Satu  appare£\  Adde  CongUii  Au-  • JVbKf  patUu  quam  alnM  eauMuUful 
KlianensiB  canonem,  dtatam  a Gratiano  Caadodoma  de  AmicOto,  [rei  potias 
o.  nlt.  causa  xiii.  qu.  11.  Petnu  BlenueU,  oui  liber  ille  a Viris 


sword  wUhin  ihe  dwatk,for  aU  they  thai  take  the  sword  shall  perish  with 
the  sword.  Some  add  to  these  the  example  of  Christ,  who  died  for 
his  enemies,  Rom.  v.  8,  10. 

2 Nor  are  there  wanting  among  the  ancient  Christians,  those  who 
though  thej  did  not  condemn  public  wars,  thought  that  priyate  self- 
defense  was  forbidden.  We  have  already  (Chap,  n.  § 10,  No.  5)  adduced 
the  passages  of  Ambrose  in  defense  of  war : there  aro  passages  in  Au- 
gustine more  numerous  and  more  clear,  known  to  all.  Yet  the  same 
Ambrose  says,  Perhaps  when  he  said  to  Peter,  who  offered  him  two 
swords.  It  is  enough ; it  was  as  if  he  said,  that  the  use  of  such  weapons  was 
lawful  tiU  the  Oospel:  the  Law  was  a teacher  of  equity,  the  Gospel,  qf 
truth.  And  the  same  writer  in  another  place:  A Christian,  if  he  should 
come  in  the  |oay  of  an  armed  robber,  may  not  return  his  blows ; lest  in 
defending  his  safely  he  should  stain  his  piety.  And  Augustine,  As  to 
the  law  which  permits  such  (robbers  and  other  violent  transgressors) 
to  be  put  to  death,  I reprehend  it  not ; but  how  I am  to  defend  those  who 
put  men  to  death,  I do  not  see.  And  in  another  place.  As  to  putting  men 
to  death  that  other  men  may  not  he  killed  by  them,  I cannot  approve  of 
such  deeds ; except  the  agent  be  a soldier,  or  a public  officer,  or  do  this,  not 
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idem  sensisse  BasUium  ex  secanda  ipsius  ad  Amphilochium  cap.  43.  et  as. 
epistola  ^satis  apparet. 

3 Sed  opposita  sententia  edent  receptior  est,  ita  yerior 
nobis  videtur,  ut  talis  patientia  non  sit  in  obligatione:  jubemur 
enim  in  evangelio  proximum  amare  juxta  nos  ipsos,  non  prm 
nobis  ipsis : imo  ubi  par  malum  imminet,  non  vetamur  ^ nobis 
potius  quam  aliis  consulere,  ut  supra  ostendimus  auctoritate 
Pauli  beneficenti»  regulam  explicantis.  Instet  forte  aliquis, 
et  dicat ; etiamsi  meum  bonum  praeferre  possim  bono  proximi, 
hoc  tamen  locum  non  habere  in  bonis  inaequalibus ; quare  vi- 
tam meam  mihi  potius  deferendam,  quam  invasor  permittatur 
incidere  in  perpetuam  damnationem.  Sed  responderi  potest, 
saepe  etiam  eum,  qui  impetitur,  opus  habere  tempore  pea- 
nitentiam,  aut  probabiliter  ita  existimare ; et  ipsi  quoque  ag- 
gressori ante  mortem  posse  ad  pcsnitentiam  spatium  superesse. 

Deinde  morali  judicio  non  videri  aestimandum  illud  periculum, 
in  quod  ipsum  se  quis  conjiciat,  et  unde  se  potest  eximere. 

4 Certe  Apostolorum  aliqui  ad  ultimum  usque  tempus, 

Christo  vidente  et  sciente,  videntur  iter  fecisse  armati  gla(ho, 

Doctis  lindicatnr].  Sane  mtUue  aliquo  aui  eorporie  liberationem,  citra 
preteepto  vd  aliqua  ratione  tenetursalu-  spem  perpetua  sahiiis,  proprii  corporis 
iem  anmaproxiad  perditione  anima  sua,  interitu  procurare. 


for  hknsel/,  Iwt  for  others,  having  reetived  legitimate  omitiwritg.  And 
Basil  was  of  the  same  opinion. 

3 But  the  opposite  opinion,  as  it  is  the  more  common,  so  does  it 
seem  to  us  the  more  true,  that  such  forbearance  is  not  obligatory  t 
for  in  the  Gospel  we  are  told  to  love  our  neighbour  as  ourselves,  but 
not  better  than  ourselreB;  nay  eren,  when  an  equal  evil  impends 
over  ourselves  and  another,  we  are  not  forbidden  to  consult  our  own 
safety  rather  than  that  of  others,  as  we  have  shewn  above  from  6t  Paul, 
when  he  explains  the  law  of  kindness.  Perhaps  some  one  may  urge 
in  reply,  that  though  I may  prefer  my  own  good  to  the  good  of  my 
neighbour,  this  does  not  hold  of  unequal  goods:  and  that  I must 
rather  give  up  my  life  than  that  the  aggressor  should  be  permitted  to 
fall  into  eternal  damnation.  But  we  may  answer  that  the  person 
attacked  may  also  need  time  for  repentance  before  he  dies,  or  may 
think  so  on  probable  grounds,  and  that  the  aggressor  may  possibly 
have  time  for  repentance  before  his  death.  But  in  truth  we  are  not 
to  estimate  the  moral  consequences  of  a danger  into  which  a man 
throws  himself,  and  from  which  he  can  relieve  himself. 

A Certainly  the  Apostles,  even  to  the  last,  with  the  knowledge  and 
under  the  eye  of  Christ,  travelled  armed  with  sword,  which  also  other 
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quod  et  alios  Galilseos  e pairia  urbem  yersos  properantes  ob 
^ jwL  iL  infestas  latronibus  yias  factitasse  ex  Josepho  discimus : qui  et 
de  Essenis  innocentissimis  hominibus  idem  prodidit.  Hinc 
enim  factum  est,  ut  cum  diceret  Christus  tale  tempus  immi- 
nere, ut  gladii  comparandi  causa  vel  vestis  vendenda  esset. 
Luem  xxii.  36,  statim  Apostoli  responderint  in  suo  comitatu 
duos  esse  gladios:  erant  autem  in  eo  comitatu  nulli  prmter 
Apostolos.  Tum  vero  illud  ipsum,  quod  dixit  Christus,  quan- 
quam  prmeeptum  revera  non  continet,  sed  proverbium  est» 
significans  gravissima  pericula  imminere,  ut  clare  ostendit  op- 
positio primi  temporis,  quod  tutum  ac  prosperum  fuerat,  com- 
mate 35  est  tamen  tale,  ut  sumptum  appareat  ex  eo,  quod 
fieri  solebat,  quodque  Apostoli  lidtum  censebant. 

5 Recte  autem  a Cicerone  dictum  est:  Gladios  habere 
certe  non  liceret,  si  uti  illis  nullo  pacto  liceret.  Illud  vero. 
Ne  resistite  injuriam  facienti,  non  magis  universale  est  quam 
quod  sequitur,  Date  omni  petenti;  quod  tamen  exceptionem 
admittit,  dum  ne  nimium  nos  prmgravemur : imo  isti  prmeepto 
de  dando  nihil  adjicitur  quod  vim  habeat  restringentem,  sed 
ex  solo  sensu  mquitatis  adstringitur ; cum  prmeeptum  de  non 
resistendo  suam  habeat  adjunctam  explicationem  per  exemplum 
alapas ; ut  intelligatur  tum  demum  praecise  nos  obligare,  cum 


Galilesns,  travelling  from  their  country  to  Jerusalem,  did  for  fear  of 
robbers,  as  we  learn  from  Josephus ; who  says  also  that  the  Esseneg, 
most  blameless  men,  did  the  same.  Hence  when  Christ  said  that  a 
time  was  at  hand  such  that  men  should  sell  a garment  to  buy  a sword, 
Luke  xxii.  36,  the  Apostles  answered  that  they  had  two  in  that  com* 
pany:  which  company  consisted  of  the  Apostles  alone.  And  though 
what  was  said  by  Christ,  was  in  troth,  not  a command  but  a proverbial 
expression,  signifying  that  most  grave  perils  were  impending,  as  clearly 
appears  £h>m  the  opposition  of  the  former  time,  which  had  been  safe 
and  prosperous,  verse  35,  Whm  I sent  y<m  witbout  pwne,  ; yet 
it  shews  what  was  customary,  and  what  the  Apostles  thought  lawful. 

Now  it  is  rightly  said  by  Cicero,  that  It  would  not  be  lawful  ta 
carry  a suford  if  tt  were  not  lawful  under  any  circumeUmcee  to  ute  it, 

5 The  other  passage,  Beeitt  not  evU,  is  more  universal  than  that 
which  follows,  CHve  to  every  one  that  aeketh:  which  nevertheless  admits 
of  exception,  namely,  that  we  are  not  to  overburthen  ourselves.  Nay 
more : This  precept  concerning  giving  has  nothing  added  to  it  of  a 
restrictive  force,  but  is  limited  only  by  the  sense  of  equity : whereas 
the  precept,  not  to  resist,  has  the  explanation  added  in  the  example  of 
a buffet  on  the  cheek ; that  it  may  be  understood  to  oblige  us  preciselj 
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ea  impetimur  injuria,  qum  aut  alapa  sit,  aut  alapm  par : uam 
alioqui  rectius  fuerat  dicere,  Ne  resistite  injuriam  fcusienti^ 
sed  vitam  profundite  potius  quam  armis  utamini. 

6 In  verbis  ad  Romanos,  ftn  eavrovs  exSisodyres,  omnino 
esSuceir  non  tuendi,  sed  ulciscendi  habet  significationem : ut 
et  Judith,  i.  12,  et  ii.  1 ; Luc.  xviii.  7,  8 ; xxi.  22 ; 2 Thess. 
i.  8 ; 1 Fetr.  ii.  14 ; Rom.  xiii.  4 ; 1 Thess.  iv.  6.  Idque  ipsa 
verborum  connexio  manifeste  ostendit : praecesserat  enim.  Ne 
rependatis  ulli  malum  pro  malo : haec  autem  est  ultionis, 
non  defentionis  descriptio.  Et  monitum  suum  fulcit  Paulus 


Deuteronomii  loco,  iiiol  eyw  avTaTroSwae),  ubi  in  mu.  as. 

Hebraeo  est  Dpi  quo  ultionem  significari  tum  vocis  proprie- 
tas indicat,  tum  ipsa  loci  sententia,  quae  defensionem  intelligi 
non  patitur. 

7 Quod  vero  Petro  dictum  est,  continet  quidem  prohibi- 
tionem utendi  gladio,  sed  non  in  defensionis  caussa,  neque 
enim  se  opus  habebat  defendere : jam  enim  dixerat  Christus 
de  discipulis:  Sinite  hos  abire:  idque  ut  impleretur  sermo 
quem  dixerat : Ea  m,  quos  dedisti  mt Ai,  non  perdidi  quem- 
quamy  Joan,  xviii.  8,  9 ; neque  Christum,  nam  defendi  nole- 
bat. Ideo  apud  Joannem  hanc  causam  interdictioni  subjicit. 

An  non  bibam  poculumy  quod  dedit  mihi  Pater  f com.  11.  et 


then  when  we  are  assailed  by  an  injury  such  as  a buffet,  or  something 
of  the  same  kind : for  otherwise  it  would  have  been  more  suitable  to 
say,  Resist  not  an  injurious  aggressor y lut  give  up  your  lives  rather  than 
use  arms, 

6 In  the  words  to  the  Romans,  Avenge  not  yourselvesy  the  Greek 
word  means  to  avengty  not  to  defend,  [See  the  passages.]  And  this  is 
plain  from  the  context : for  he  had  just  said,  Rom.  xii.  17,  Reeom-- 
pense  no  man  evil  for  evil;  which  is  a description  of  vindictive,  not  of 
self-defensive  conduct.  And  Paul  supports  himself  by  reference  to 
Deut.  xxxii.  35,  where  the  meaning  of  the  word,  and  the  sense  of  the 
passage,  shews  that  self-defense  cannot  be  intended. 

7 What  is  said  to  Peter  does  contain  a prohibition  of  using  the 
sword,  but  not  in  self-defense : for  he  had  no  reason  to  defend  himself ; 
since  Christ  had  just  said  concerning  his  disciples,  Sufer  them  to 
depart ; and  that,  in  order  that  the  words  which  he  had  uttered  might 
be  fulfilled:  Of  those  whom  thou  hast  given  me  1 hare  lost  none: 
John  xviii.  8,  9 : nor  to  defend  Christ,  for  he  would  not  allow  himself 
to  be  defended.  And  hence  in  St  John  he  adds  the  reason  for  this 
prohibition : The  cup  which  my  Father  has  given  mSy  shaU  I not  drink 
it  f verse  11 ; and  in  Matthew  he  says,  How  then  shall  the  Scriptures  be 
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apud  Matthaeum  ait,  Quomodo  ergo  implerentur  scripturcRy 
quae  dicunt  ita  oportere  fieri  t Ulciscendi  ergo  animo  Petrus, 
ut  erat  fervidus,  non  defendendi  ferebatur:  adde  quod  arma 
sumebat  in  eos,  qui  nomine  publicarum  potestatum  adventa- 
bant, quibus  an  ullo  casu  resistere  lioeat,  peculiaris  est  quaestio, 
infra  a nobis  peculiariter  tractanda*  Quod  autem  adjicit  Do- 
minus, OmneSy  qui  gladium  acceperint^  gladio  peribunt^  aut 
proverbium  est,  ex  vulgi  usu  desumtum,  quo  significatur 
sanguinem  sanguine  elici,  ideoque  armorum  usum  periculo 
nunquam  vacare:  aut,  quie  Origenis,  Theophylacti,  Titi,  et 
Euthymii  sententia  est,  indicat,  non  esse  quod  nos  Deo  praeri- 
piamus ultionem,  quam  ipse  suo  tempore  satis  sit  exacturus : 
plane  quo  sensu  in  Apocalypsi  dicitur  xiiL  10.  Qtii  gladio 
occidit j eum  gladio  occidi  oportet:  in  hoc  sita  est  spes  et 
patientia  sanctorum : quicum  convenit  Tertulliani  illud : Adeo 
satis  idoneus  patientiae  sequester  Deus : si  injuriam  depo» 
sueris  penes  eum^  ultor  est ; si  damnum^  restitutor  est ; si 
dolorem,  medicus  est ; si  mortem,  resuscitator  est : quantum 
patientiae  licet,  ut  Deum  habeat  debitorem  t Simulque  his 
Christi  verbis  vaticinium  videtur  inesse  de  poenis,  quas  a san- 
guinariis Judaeis  erat  exacturus  gladius  Romanorum. 

8 Ad  Christi  exemplum,  qui  pro  inimicis  mortuus  dicitur, 


fidfitUd,  which  say  that  so  it  must  hef  St  Peter  then,  according  to  his 
fervid  temper,  was  moved  by  the  desire  of  revenge,  not  of  defense. 
Add  to  this,  that  he  was  using  weapons  against  those  who  came  in  the 
name  of  the  public  authorities : and  whether  these  may  in  any  case  be 
resisted,  is  a peculiar  question,  to  be  specially  treated  hereafter.  What 
the  Lord  adds,  AU  they  that  take  the  sword  shall  perish  by  the  sword, 
is  either  a proverb  borrowed  from  common  usage,  which  meant  that 
blood  leads  to  blood,  and  therefore  that  the  use  of  arms  is  always 
full  of  peril ; or,  as  is  the  opinion  of  Origen,  Theophylact,  Titus,  and 
Euthemius,  it  denotes  that  we  are  not  to  take  vengeance  out  of  the 
hands  of  God,  since  it  is  what  he  will  fully  exact  in  his  own  time : and 
this  is  plainly  expressed.  Revelation  xiii.  10,  He  that  hUleth  wUh  the 
sword  must  be  killed  with  the  sword.  Here  is  the  patience  and  the  faith 
of  the  saints.  And  this  agrees  with  what  Tertullian  says,  So  sufiident 
is  God,  as  one  in  whom  our  poUienoe  may  trust : if  we  leave  our  injuries 
to  him,  he  is  our  avenger ; our  losses,  our  recompenser ; if  our  pains, 

our  physician;  if  our  death,  our  restorer  to  life.  WhaJt  a privdege  of 
patience  it  is  to  make  God  our  debtor  / And  at  the  same  time  the  words 
of  Christ  seem  to  contain  a prophecy  of  the  punishment  which  the 
Roman  sword  was  to  exact  from  the  sanguinary  Jews. 
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responderi  potest^  Christi  facta  omnia  quidem  Tirtutis  esse 
plena,  et  qu»,  quoad  ejus  fieri  potest,  imitari  laudabile  sit,  et 
suo  prmmio  non  cariturum;  non  tamen  omnia  ejusmodi  esse, 
nt  aut  ex  lege  yeniant,  aut  legem  faciant.  Nam  quod  Christus 
pro  inimicis  atque  impiis  est  mortuus,  id  non  fecit  ex  lege 
aliqua,  sed  ex  speciali  quari  pacto  et  foedere  inito  cum  Patre ; 
qui  si  id  faceret,  non  modo  summam  ei  gloriam,  sed  et  gen- 
tem in  aeternum  duraturam  promisit,  Esaise  liii.  10.  Alioqui 
esse  hoc  factum  quasi  singulare,  et  cui  vix  quicquam  reperia- 
tur  Eomile,  osten^t  Paulus  Rom.  y.  7.  Et  Christus  nos  ani- 
mam nostram  periculis  objicere  jubet,  non  pro  quibusyis,  sed 
pro  ejusdem  discipUnae  consortibus,  1 Joan.  iii.  16. 

9 Quae  yero  ex  Christianis  scriptoribus  allatae  sunt  sen- 
tentiae, partim  yidentur  consilium  magis,  et  sublimis  propositi 
commendationem,  quam  destrictum  praeceptum  continere ; par- 
tim priyatae  sunt  ipsorum,  non  communes  totius  Ecclesiae. 

Nam  in  canonibus  antiquissimis,  qui  Apostolici  dicuntur,  com- 
munione is  demum  priyatnr,  qui  in  rixa  primo  ictu  adver- 
sarium ocdderit,  &d  ri)y  TrpoTrireiav  avrodf  ^ob  nimium  can.ixiT. 
calorem.  Et  hanc  sententiam  ipse  etiam  Augustinus,  quem 

unL  excom. 

^ Oh  nmbm  calorem\  Ambrosius  Mbe»  ? cur  haberi  preecipis  quem  vetas 
libro  X.  in  Lucam : O Domine,  eur  me  promi  ? nisi  forte  sit  parata  defensio,  homieidio. 
emere  jubes  gladium,  quifhire  me  pro-  non  ulHo  necessaria.  ( Cap.  22). 


8 With  regard  to  the  example  of  Christ,  who  is  alleged  to  have  died 
for  his  enemies,  it  may  be  answered,  that  all  the  acts  of  Christ  are  full 
of  yirtne,  and  such  as  may  be  laudably  imitated,  as  far  as  is  possible, 
and  will  not  fail  of  their  reward;  but  they  are  not  all  such  as  proceed 
f^m  a law,  or  make  a law  for  us.  For  that  Christ  died  for  his  enemies 
and  for  the  ungodly,  was  what  he  did  not  in  pursuance  of  any  law,  but 
from  a special  covenant  with  his  Father ; who  promised,  on  that  con* 
dition,  not  only  eternal  glory,  but  also  an  endless  offspring,  Isaiah  liii. 
10.  And  so  Paul  describes  this  as  a special  and  exceptional  and 
unparalleled  act,  Rom.  v.  7 : Scarcdyfor  a righuom  man  will  one  die. 
And  Christ  commands  us  to  put  our  life  in  peril,  not  for  any  one,  but 
for  the  brethren,  1 John  iii.  16. 

9 As  to  the  opinions  adduced  from  Christian  writers,  partly  they 
appear  to  be  rather  counsels,  and  the  recommendation  of  an  elevated 
purpose,  partly  they  are  the  priyate  opinions  of  those  writers,  not  the 
common  judgment  of  the  Church.  For  in  the  very  ancient  Canons 
which  are  called  Apostolic,  he  especially  is  excluded  from  the  com- 
munion, who  in  a quarrel  had  slain  his  adversary  at  once,  in  heat  of 
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in  contrariam  partem  adduximus,  probare  ridetur  Quest* 
Ixxxiv.  in  Exodum. 

IV.  1 Publicum  bellum  aliud  est  solenne  ex  jure  gen<- 
tium,  aliud  minus  solenne.  Solenne  quod  hic  toco,  plerumque 
justum  dici  solet  eo  sensu,  quo  justum  testamentum  codicillis, 
juste  nuptie  servili  contubernio  opponuntur : non  quod  non 
liceat  et  codicillos  facere  ei  qui  velit,  et  servo  secum  mulierem 
^habere  in  contubernio;  sed  quod  testamentum  et  nuptie 
solennes  peculiares  quosdam  ex  jure  civili  effectus  habeant : 
quod  notari  utile  est;  multi  enim,  voce  justi  male  intellecta, 
damnari  putant  ut  iniqua  aut  illicita  bella  omnia,  quibus  illa 
justi  appellatio  non  convenit.  Ut  bellum  solenne  sit  ex  jure 
gentium,  duo  requiruntur ; primum  ut  geratur  utrimque  auc- 
tore eo,  qui  summam  potestatem  habeat  in  civitate : deinde,  ut 
ritus  quidam  adsint,  de  quibus  agemus  suo  loco.  Hsec  qma 
conjunctim  requiruntur,  ideo  alterum  sine  altero  non  suffidt 

2 Bellum  autem  publicum  minus  solenne  potest  et  ritibus 
ilUs  carere,  et  geri  in  privatos,  et  auctorem  habere  magistra- 


‘ Habere  in  contuberma]  Imo  inter 
ciTes  erant  quaedam  matrimonia  non 
justa,  non  justi  liberi.  Paul.  Seni,  Lib. 
II.  tit.  xiz.  L.  Si  uxor.  13.  D.  ad  L. 
Juliam  de  Adulteriis:  sic  et  libertas 
qusedam  non  justa.  Seneca  J>e  Vita 
JBeata,  c.  xxir.  Suetonius  Octavio, 
c.  xl.  [Locus  Pauli  Icti  male  heic  addu- 


citur, quasi  in  eo  esset  exemplum  nut- 
trinumii  non  Justi,  eo  sensu,  quo  intelli- 
git  Auctor : et  ipse  infira,  in  not.  ad  Lib. 
II.  cap.  T.  § 15.  nnm.  1.  suspicatur,  la- 
tere additamentum  Anioaii.  Sed  vide 
ibi  eximium  Editorem  Juriqnrudentia 
Ant^JustinianetB,  Clar.  Sohultiivoium. 
Circa  Uxorem  u^fustarn,  de  qua  in  L.  13. 


blood.  And  this  opinion  Augustino,  whom  we  have  quoted  on  the 
opposite  side  [§  n.  No.  2],  appears  to  approve. 

IV.  [And  now  of  Public  War.]  1 Public  War  is  either  formal, 
according  to  the  Law  of  Nations,  or  less  formal  What  I here  call 
formal,  is  commonly  called  legitimate,  in  that  sense  in  which  a legiti- 
mate will  is  opposed  to  a codicil,  and  a legitimate  marriage,  to  the  co- 
habitation of  slaves : not  that  a man  may  not  lawfully  make  codicils,  or 
a slave  cohabit  with  a woman ; but  because  a Will  and  a Marriage 
have  peculiar  effects  by  the  Civil  Law,  which  it  is  important  to  note. 
For  many,  not  understanding  the  word  legiUmcOe,  think  that  all  wars 
which  are  not  legitimate  are  unlawful  and  unjust.  In  order  that  a war 
may  be  formal  according  to  the  Law  of  Nations,  two  things  are 
required ; first,  that  it  be  carried  on  on  both  sides  by  the  authority  of 
those  who  have  a political  sovereignty ; next,  that  certain  formalities 
be  employed,  of  which  we  shall  speak  in  their  place.  Since  both  these 
conditions  are  requisite,  one  alone  without  the  other  is  not  sufficient. 

2 An  informal  public  war  may  both  want  those  formalities,  and  be- 
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tum  quemyis.  Et  sane  si  ciira  leges  ciyiles  res  spectetur, 
videtur  omnis  magistratus,  sicut  ad  tuendam  plebem  sibi  cre- 
ditam, ita  ad  exercendam  jurisdicUonem,  si  vis  occurrat,  jus 
habere  belli  gerendi.  Sed  quia  ex  bello  tota  civitas  in  pericu- 
lum venit,  ideo  ferme  omnium  populorum  legibus  cautum  est, 
ne  bellum  geri  possit  nisi  auctore  eo,  qui  summam  in  dvitate 
potestatem  habeat  Exstat  lex  talis  Platonis  ultimo  de  legi- 
bus.  Et  in  Romano  jure  majestatis  teneri  dicitur,  qui  injussu  i^j^D,ad 
Principis  bellum  gesserit  delectumve  habuerit,  exercitum  com- 
paraverit Injussu  populi  dixerat  lex  Cornelia  lata  a 
L.  Conielio  Sylla.  In  Justinianeo  Codice  exstat  constitutio 
Valentiniani,  et  Valentis ; Nulli  promts  nobis  insciis  atque 
inconsultis  quorumlibet  armorum  movendorum  copia  tribuar 
tur.  Huc  pertinet  *illud  Augustini : Ordo  naturalis  morta-  ^ 

Hum  paci  aocommododus  hoc  poscit^  ut  suscipiendi  beUi 
auctoritas  atque  consilium  penes  principes  sit. 

3 Sicut  autem  onmia  dicta,  quantumvis  universalia,  mqui- 
tatem  redpiunt  interpretem,  ita  et  hsBC  lex.  Nam  primum 


J).  Ad  Leg,  JuL  de  AduU.  et  alibi,  va- 
rlaa  Interpretum  sententiaB  collegit  et 
expendit  Chb.  Uuug.  Gbupxn,  De 
Uxore  Romana,  cap.  rii.  § 9.  pag.  838, 
ei  eeqq.  Quod  spectat  Libertaiem  non 
jntiam,  consule  Tobbehtiuii,  in  loenm 
Suetonii  laudatum : Jnsr.  Lipsium  in 
Tadt.  AxnaL  xiii.  37,  et  Eruditissimi 


KooBTix  Comment,  in  Digest.  Tom.  xi. 
Opp.  pag.  21.  J.  B, 

X lUud  Augustini]  Lib.  xxix.  c.  Ixxip. 
contra  Faustum : citat.  Gratianus  c.  quid 
culpatur,  4.  causa  xxiii.  quaest.  1.  Apud 
HebrsBOS  bellum  omne,  quod  non  speci- 
ali Dei  jussu  suscipitur,  Tocatur  nonbo 
niunn  bellum  potestatum. 


made  against  private  persons,  and  hj  the  authority  of  any  magistrate. 
And  if  we  look  at  the  matter  without  reference  to  civil  laws,  it  would 
seem  that  every  magistrate  has  the  right  of  making  war,  both  to  pro- 
tect the  subjects  committed  to  his  charge,  and  to  exercise  his  juris- 
diction, if  opposed  by  force.  But  because  by  war  the  whole  State  is 
brought  into  danger,  therefore  it  is  provided  by  the  laws  of  almost 
every  nation,  that  war  is  not  to  be  made  except  by  the  authority  of 
the  Sovereign  Power.  Plato  has  such  a provision  in  the  last  hook  of 
his  Laws.  And  in  the  Boxnan  Law,  ho  was  held  guilty  of  high  treason 
who  without  the  authority  of  the  Sovereign  made  war,  levied  troops,  or 
formed  an  army:  the  Cornelian  law  said,  without  authority  of  the 
People.  So  it  is  in  the  Codex  of  Justinian:  and  so  argues  Augustine. 
[See  the  text] 

3 But  as  all  precepts,  however  universal,  are  to  be  interpreted 
according  to  equity,  so  is  this  law.  For  in  the  first  place,  there  can 
be  no  doubt  that  he  who  is  at  the  head  of  any  jurisdiction  may,  through 
the  officers  of  his  court,  compel  by  force  a few  contumacious  persona 
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MM^_ptn>.  qmn  ei  qui  jurisdictioni  pneest  liceat  per  apparitores  suos  rii 
TixSocj^  cogere  paucos  imparentes,  ’quoties  ad  eam  rem  copiis  majori- 
opus  non  est,  nec  periculum  imminet  riritati,  dubitari 
noqriL  Rursum,  ri  ita  praesens  sit  periculum,  ut  tempus  non 
ferat  eum  consuli  qm  supremum  in  riritate  jus  habeat ; hic 
d*am.n.t.  necessitas  exceptionem  porriget  Hoc  jure  usus  L.  Pi> 
uHw.  uiT.  narius  praesidio  Ennae  in  Sirilia  praefectus,  cum  certo  sriret 
oppidanos  ad  Carthaginenses  defectionem  moliri,  caede  in  eoa 
factae  Ennam  retinuit.  Extira  talem  necesatatem  ad  vindi- 
candas injurias,  quas  Rex  persequi  negligit  jus  bellandi  op- 
pidanis in  riritatibus  dare  ausus  est  Franciscus  Victoria : s^ 
ejus  sententia  merito  ab  aliis  repudiatur. 

V.  1 At  quibus  eventibus  jus  armorum  movendorum 
esse  magistratibus  minoribus  constat,  an  bellum  tale  publicum 
n*7'  dicendum,  dissentiunt  juris  interpretes.  Sunt  qui  aiunt 
negant  Sane  si  publicum  non  aliud  dirimus  quam 
^ood  fit  jure  magistratus,  dubium  non  est  quin  talia  bella 
publica  sint  ac  proinde  qui  in  tali  facti  sperie  magistratibus 

HeuL  de  Jure 
Jur.  n.  A. 

SorTad’l!*'  * Hinc  1.  68.  D,  De  rei  vintUeai,  Amplias.  BYNCKKB8H0BK,0bMn>a<«uu 


D.  de  didtur,  eum,  qui  restituere  jussus,  Ju- 
dici  non  paret,  manu  miiUari,  officio 
Judieie,  cogendum.  Qua  de  re  vide 
Viros  Eruditissimos  et  Juris  peritissi- 
mos,  Jao.  Gothotsedum  in  Cod.  The- 
odos.  X.  ttfttc.  de  Offle,  Jud.  milit.  et 


14.  J,B. 

^ Ree  axjerri  obeisienHhte]  Juris- 
consultis in  hanc  rem  productis  possunt 
addi  XVanc.  Arei,  cons.  xiy.  n.  7.  Gail, 
I.  de  Pac.  publica,  o.  11.  nnmer.  20. 
Cardinalis  Tuschus  pract.  quasst.  lt. 


to  obey  him,  when  there  1b  no  need  of  miyor  force  for  the  pnipose. 
And  again,  if  the  danger  be  present  and  pressing,  so  that  there  is  no 
time  to  oonsult  the  Sovereign,  here  also  necessity  makes  an  exemption. 
On  the  ground  of  such  a right  as  this,  L.  Pinarius,  the  commander 
of  the  garrison  of  Enna,  being  aware  that  the  townsmen  had  the  inten- 
tion to  revolt  and  join  the  Carthaginians,  by  a sadden  onslaught  on 
them  kept  possession  of  the  town.  And  even  without  great  necessity, 
in  order  to  obtain  satisfaction  for  injuries  which  the  king  n^lects  to 
prosecute,  Francis  Victoria  gave  the  citizens  of  towns  the  right  of 
making  war.  But  this  opinion  is  deservedly  repudiated  by  others. 

V.  1 In  what  events  the  right  of  using  arms  is  to  be  allowed  to 
subordinate  magistrates,  and  whether  such  a war  is  to  be  called  a 
public  war,  the  Jurists  differ.  Some  affirm,  some  deny.  If  indeed  we 
ckll  that  iKibZtc  which  is  done  by  the  authority  of  the  magistrate,  there 
can  be  no  doubt  that  such  wars  are  public  wars ; and  that  therefore  those 
who  in  such  cases  oppose  the  ma^trates,  incur  the  punishment  of 
contumacy  against  their  superiora.  But  if  piAdie  be  taken  in  a higher 


Cap.  in.] 


STJMMI  niPEBn  EXPLICATIO. 


107 


Be  opponant,  in  poenas  inmdant  contumacium  adversus  supra 
se  positos.  Si  vero  publicum  sumitur  in  excellentiore  signifi- 
catu pro  eo  quod  solenne  est,  nt  smpe  sumi  extra  controver- 
nam  est;  non  sunt  bella  ista  pabUca,  quia  ad  istius  juris 
plenitudinem,  turn  judicium  summx  potestatis,  tum  alia  requi- 
runtur. Neque  me  movet,  quod  etiam  in  tali  contentione 
soleant  ^res  auferri  obristentibus,  ac  militibus  etiam  concedi. 
Nam  id  belli  solennis  non  ita  proprium  est,  ut  non  alibi  etiam 
locum  habere  possit. 

2 Sed  et,  illud  acridere  potest,  ut  in  imperio  late  patente 
’inferiores  potestates  belli  mchoandi  ccmcessam  habeant  potea> 
tatem : quod  si  fit,  jam  sane  censendum  erit  bellam  geri  ex  vi 
Bummse  potestatis : nam  quod  fiunendi  qms  alii  jus  dat,  ejus 
ipse  auctor  censetur. 

3 Illud  magis  controversum,  an  ubi  tale  mandatum  non 
est,  sufficiat  conjectura  voluntatis.  Mihi  id  admittendum  non 
ridetur.  Neque  enim  hoc  sufficit  ridere,  quid  hoc  rerum 
statu  summam  potestatem  habenti,  si  consnliuur,  pladtumm 


10.  Gced- 

dma§  OOD8.  Mup.  xzrtif.  nomer.  a02> 
et  sequentibus. 

> Iitferiore»  poUitaUi  hdU  ftrmidi 
haUead  j>elsitoian]  Vide  legem  Fiid»- 
Tid  Imperatoris  apud  Conradum  Abba- 
tem Uspergensem.  [De  hao  Lege  ride 


qn»  habet  J.  Hertins,  in  Dissert.  2>e 
tmftriorikaU  ierriU>riaHt  § 81.  Cbm- 
meni,  et  OputcuL  Torn.  if.  p.  206 
Adde  exempla  alia,  qum  ego  adtnli  in 
Vtfuitetif  Jmrit  SoeieiatiM  Bdqiea  ad 
Commercia  Indicans,  Gallice  scriptis, 
ult,  J,  jB.] 


Bensa,  for  that  which  is  formal,  as  hoyond  oontrorersy  it  often  is,  those 
are  not  public  wars ; for  the  fhll  right  of  public  war  requires  both  the 
authority  of  the  Soyereign  and  other  conditions.  Nor  is  this  disproyed 
by  the  fkct  that  in  such  struggles  men  hare  their  goods  taken  from 
them,  and  licence  is  granted  to  soldiers : for  those  features  are  not  so 
peculiar  to  public  war  that  they  may  not  hare  place  in  other  oases. 

2 But  this  too  may  happen;  that  in  an  eztensiye  empire^  the  sub- 
ordinate powers  may  ^ve,  as  a matter  conceded  to  them,  the  right  of 
making  war : and  if  this  be  the  case,  the  war  must  then  be  considered 
as  made  by  authority  of  th»  Sorercign  power;  for  when  a superior 
gives  anotW  the  ri^t  of  doing  anything,  it  is  held  to  be  done  by 
the  authority  of  the  giver. 

3 A more  difficult  controversy  is,  whether,  when  there  is  no  such 
mandate,  a conjecture  of  the  will  of  the  Sovereign  be  sufficient.  To 
me  it  seems  that  this  is  not  to  be  admitted.  For  in  this  state  of  things, 
it  is  not  enough  to  consider.  What  would  be  the  wish  of  the  Sovereign 
if  he  were  consulted : but  rather  this : What  the  Soverdgn,  in  the 
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sit : sed  hoc  magis  videndum,  quid  ille,  ubi  res  moram  fert, 
aut  dubiam  habet  deliberationem,  se  inconsulto  cupiat  fieri, 
si  ea  de  re  lex  ferenda  sit.  Nam  ut  maxime  in  aliquo  facto 
particulari  cesset  inspecta  particulariter  ratio,  qum  voluntatem 
summi  imperantis  movet,  non  tamen  cessat  ratio  sumta  uni- 
versaliter qu89  periculis  occurri  vult ; quod  fieri  non  potest,  si 
ejus  rei  ad  se  magistratus  quisque  judicium  trahat. 

4 Non  ergo  injuria  a legatis  suis  accusatus  fuit  Cn.  Man- 
lius,  quod  Pop.  Kom.  injussu  bellum  Gallo-Grsdcis  intulisset : 
nam  quanquam  in  Antiochi  exercitu  Gallorum  legiones  fue- 
rant, tamen  pace  facta  cum  Antiocho,  an  ea  injuria  in  Gallo- 
Griecos  exsequenda  esset,  non  in  Cn.  Manlii,  sed  in  Pop.  Rom. 
arbitrio  esse  debuit.  C.  Caesarem,  quod  bellum  Germanis 
intulisset,  ’dedi  Germanis  Cato  voluit;  credo  non  tam  jus 
respiciens,  quam  quod  imminentis  donuni  metu  vellet  urbem 
liberari.  Nam  Germani  Gallos  populi  Romani  hostes  adjuve- 
rant, ac  proinde  non  erat  quod  injuriam  sibi  factam  quereren- 
tur, si  modo  justa  fuit  popidi  Romani  causa  in  Gallos  bellandL 


* Kon  ideo  Ceesarein  dedi  Germanis, 
Tolnit  Cato:  sed  qaod,  adversos  fidem 
datam,  Germanos  praelio  lacessivisset, 
eonimqoe  legatos  retineri  jussisset ; nt 
refert  Plutabohus,  ex  Historico  Tetere 


Latino  Tanndo  Gemino,  VtL  Oucpr. 
Torn.  IX.  p.  718,  K.  et  alibi,  pag.  567,  b. 
item  Appianus,  Excerpi,  Legai,  Ftthf. 
Urein,  nnm.  16^  pag.  853,  354.  qoam* 
qoam  Caesar  ipse,  in  CommeiUariiM  snis. 


case  when  the  business  admits  of  delay,  or  is  of  doubtful  prudence, 
would  wish  to  be  done  without  consulting  him,  if  a general  rule  on 
this  subject  were  to  be  established.  For  however  in  any  particular 
case  the  reason  [for  consulting  the  Sorereign]  may  seem  to  vanish  on 
examination,  the  general  rule  of  not  incurring  the  dangers  [which 
arise  from  not  doing  so]  does  not  cease  to  hare  weight:  and  this 
cannot  be  done,  if  every  [subordinate]  magistrate  judges  for  himself 
in  such  cases. 

4 [Examples.]  Thus  Cn.  Manlius  was  rightly  accused  by  his  officers 
of  having  made  war  on  the  Gallo-Grecians  without  the  command  of 
the  Roman  people : for  though  there  had  been  legions  of  those  Galli 
in  the  army  of  Antiochus,  yet,  peace  being  concluded  with  Antiochus, 
the  question  whether  that  offence  was  to  be  further  visited  upon  the 
Gallo-Grecians  was  to  be  decided  by  the  Roman  people,  not  by  Cn. 
Manlius.  [Again]  because  CsBsar  had  made  war  on  the  Germans,  Cato 
advised  that  he  should  be  given  up  to  the  Germans : but  in  this,  1 
conceive  that  he  did  not  think  of  Right  so  much  as  wish  the  city  to 
be  delivered  from  the  fear  of  a master.  For  the  Germans  had  assisted 
the  Gauls,  the  enemies  of  the  Romans,  and  therefore  there  was  an  iqjury 
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At  Cffisar  contentos  esse  debuit  Germanos  Gallia  mandata  sibi 
provincia  pepulisse,  neo  Germanos,  praesertim  cum  nullum 
inde  periculum  immineret,  intra  suos  fines  bello  persequi,  nisi 
consulto  prius  populo  Romano.  Non  ergo  Germani  jus  ha- 
bebant deditionem  postulandi,  sed  populo  Romano  punire 
Caesarem  jus  erat,  plane  ut  Garthaginenses  Romanis  respon- 
derunt. Ego  non,  privato  puhlicone  consilio  Saguntum 
oppugnatum  sit,  quoerendum  cenoeo ; sed  utrum  jure  an 
injuria:  nostra  enim  hosc  quwstio  atque  animadversio  in 
civem  nostrum  est,  nostro  an  suo  fecerit  arbitrio  : vohiscum 
una  disputatio  est,  licueritne  per  foedus  fieri. 

6 Defendit  M.  Tullius  Cicero  factum  et  Octavii  et  Derimi 
Bruti,  qm  privato  consilio  in  Antonium  arma  ceperant.  At- 
qui, etiam  si  constaret  meritum  hostilia  Antonium,  Senatus 
populique  Bomani  judicium  exspectari  debuit,  an  e republica 
esset  dissimulare  factum,  an  ulcisci,  ad  pacis  venire  condi- 
tiones, an  ad  arma  procurrere.  Nam  jure  suo,  quod  smpe 
cum  danmi  periculo  conjunctum  est,  uti  nemo  cogitur.  Tum 

eoiorem  huic  perfidis  qiisrit,  BeU.  QaU.  tr^ioeiet,  cam  Tictoria,  fere  bienoio  post 
Lib.  iT.  cap.  zL  et  eeqq.  Deinde  Anetor  de  Tretirie  relata,  et  de  qna  ipse  agit, 
noster  heic  confundit  prelinm  commis-  Bell.  GalL  vi.  9.  Plura  in  Notia  Gal- 
sum  adrersus  Usipetes  et  Tenchteros,  licis  dicemus.  J.B, 
antequam  Cesar  primum  ponte  Rhenum 


to  complain  of,  if  the  Romans  had  just  cause  for  their  war  against  the 
Gauls.  But  Csesar,  when  he  had  bad  Gaul  assigned  him  as  a province 
ought  to  have  been  content  to  expel  the  Germans  from  and  ought 
not,  without  having  any  danger  on  tiiat  side,  to  have  followed  the 
Germans  within  their  own  frontier,  without  first  consulting  the  Roman 
people.  Hence  the  Germans  had  not  the  right  of  demanding  that 
Caesar  should  be  surrendered  to  them,  but  the  Romans  had  the  right 
of  calling  Caesar  to  account.  So  the  Carthaginians  answered  the 
Romans  in  a similar  case ; [when  EEannibal  had  besieged  Saguntum.] 
I do  not  conceive  that  the  question  between  us  is  whether  Saguntum  was 
besieged  by  private  or  by  public  authority,  but  whether  the  siege  was  justi^ 
fiahls  or  net.  For  it  if  a question  between  us  and  our  officer  whether  he 
acted  by  our  authority  or  his  own;  our  dispute  with  you  is,  whether  the 
treaty  allowed  ihe  act. 

5 Cicero  defends  the  act  both  of  Octavius  and  of  Decimus  Brutus 
who  of  their  own  motion  made  war  upon  Antony.  But,  even  if 
Antony  had  deserved  to  be  treated  hostilely,  the  decision  of  the  Senate 
and  the  people  should  have  been  waited  for,  whether  it  was  for  the 
interest  of  the  Btate  to  overlook  the  act  [of  Antony]  or  to  avenge  it; 
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Tero  etiam,  hoste  judicato  Antonio,  permittenda  Senatui  et 
populo  Romano  deliberatio  fuit,  per  quos  potiaamum  bellum 
id  geri  Tollet.  Sic  Casao  auxilia  ex  foedere  petenti  respon- 
p «7.  . dere  Rhodii,  missuros  se,  ai  Senatus  juberet. 

6 Moniti^  hoc  exemplo,  et  plura  occurrent,  meminerimus 
non  omma  probare,  que  a quamvis  praedare  fame  auctoribus 
dicuntur : sepe  enim  tempori,  sepe  affectibus  serviunt,  et  ap- 
tant itirfHf  vradfi.tiv-  Quare  danda  est  opera  uti  in  1^ 
rebus  defecato  utamur  judido,  nec  que  excusari  magia  quam 
laudari  possunt,  temere  in  exemplum  rapiamus,  in  quo  per- 
niciose errari  solet. 

7 Cum  vero  dictum  sit,  bellum  publicum  geri  non  de- 
bere, niri  eo  auctore,  qui  summam  potestatem  habeat,  et  ad 
hujus  rei,  et  ad  quasstionis  illius,  que  est  de  bello  solemn 
intellectum,  atque  adeo  ad  alia  multa,  necessarium  erit,  que 
sit  summa  illa  potestas,  quique  eam  habeant,  intelligere: 
eoque  magis,  quia  nostro  sseculo  viri  eruditi,  quisque  ex  usu 
magis  rerum  praasentium,  quam  ex  vero  illud  argumentum 
exsequuti,  rem  per  se  haud  expeditam  multo  impeditiorem 
reddiderunt. 

^ MagittratUnu\  Poeaet  eUam  Terti  oepe. 

VecHgalUnu,  quomodo  aooepit  Thacy-  l Jiu  Ugmn  eondendantm  et  toUe»^ 
didis  Scholiastes.  Est  enim  tox  an-  danm,Jue  decernendi  de  bello  ae  pace] 


to  treat  for  peao^  or  to  ruBh  into  arms.  For  no  one  1b  bound  to  use 
his  Bight  to  his  own  loss.  And  if  Antony  was  judged  a public  enemy, 
it  was  for  the  Senate  and  people  to  determine  by  whom  the  war  was 
to  be  conducted.  So  when  Cassius  asked  the  Bhodians  for  soldiers  to 
help  him  according  to  their  treaty,  they  replied  that  they  would  send 
them  if  the  Senate  ordered  them, 

6 Warned  by  this  and  other  examples,  we  must  recollect  not  to 
give  our  approval  to  everything  which  is  said  by  authors,  even  of 
great  name ; for  they  are  often  governed  by  the  time,  or  by  partial 
affections,  and  stretch  their  measure  to  their  block.  We  must  endea* 
TOur  to  form  a clear  and  unbiassed  judgment,  and  avoid  setting  up  as 
examples  cases  which  ought  to  be  excused  rather  than  praised. 

7 Since  then  it  is  said  that  a public  war  must  not  be  carried  on 
except  by  the  authority  of  the  person  in  whom  the  Sovereignty  resides; 
it  will  be  necessary,  for  the  understanding  of  this  question,  and  in 
order  to  decide  other  points  concerning  war,  that  we  should  under- 
stand what  this  Sovereignty  is,  and  who  has  it ; and  this  all  the  more, 
inasmuch  as  learned  men,  in  our  time,  arguing  the  question  rather 
with  a view  to  some  present  object  than  according  to^e  truth,  have 
made  a subject,  in  itself  not  simple,  still  more  entangled. 


CiT.  m.]  suMia  iMPEBn  explicatio. 
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VI.  1 Facultas  ergo  moralis  (uvitatem  gubernandi,  qute 
potestatis  drilis  rocabulo  nuncupari  solet,  a Thucydide  tribus  u».  ▼.  la 
rebus  describitur,  cum  dritatem,  que  vere  dritas  sit,  Tocat 
avTovo/Jioy,  avToSiKov,  avroreX^,  suis  utentem  legibus,  judi- 
ciis, ^magistratibus.  Aristoteles  tres  fadt  partra  in  admmis- nwe.  Lta 
tranda  republica,  consultationem  de  rebus  communibus,  curam 
legendorum  magistratuum,  et  judicia : ad  primam  autem  par- 
tem refert  deliberationem  de  bello,  pace,  foederibus  fiuuendis 
ac  dissolvendis,  de  legibus;  ad^t  de  morte,  exilio,  publica- 
tione, et  repetundis,  boo  est,  ut  ego  interpretor,  judicia 
publica;  cum  prius  jndidorum  nomine  privata  intellexisset. 
Dionysius  Halicarnassensis  tria  maxime  notat,  jus  magistratuum  ia.  it.  n. 
creandorum,  ‘jus  legum  condendarum  et  tollendarum,  jus 
decernendi  de  bello  ac  pace.  Alibi  addit  quartum,  judicia,  ia.  vu.  so. 
Bursum,  alibi  adjidt  curationem  sacrorum  et  convocationem  ub.u.14. 
comitiorum. 

2 At  d quis  recte  partiri  velit,  farile  quso  huc  spectant 
reperiet  omnia;  ita  ut  nihil  aut  desit,  aut  redundet.  Nam 
qm  civitatem  regit,  eam  partim  per  se^  partim  per  alios  regit. 

Fer  se  autem  versatur  aut  circa  universalia,  aut  rirca  singu- 

fierfins  ad  i.  JEneid,  (ren,  2S6).  Omni  tign\/lui  omni  pcteHate,  pace,  legUnu, 
diHone,  Rectius  omni  quam  omnis : ut  hello. 


71.  [Of  Sovereignty.]  1 The  Moral  Faculty  or  Attribute  of 
governing  a state,  which  is  commonly  called  the  Civil  Power,  is  de* 
scribed  in  Thucydides  by  three  characters,  when  he  says  that  a city  is 
* oMnoftoff  aMhiKoc,  avrore^s;  has  its  own  laws,  tribunals,  and  magis- 
trates. Aristotle  makes  three  parts  of  the  administration  of  the  State; 
consultation  concerning  public  affairs,  election  of  magistrates,  and 
administration  of  justice.  To  the  first  part  he  refers  deliberation  con- 
cerning peace,  war,  treaties,  laws ; he  adds  the  infliction  of  death,  or 
exile,  forfeiture,  bribery;  that  is,  as  I interpret  him,  public  ofiences, 
having  before  spoken  of  the  administration  of  justice  in  private  cases. 
Dionysius  of  Halicamassus  notes  three  points  especially;  the  Bight  of 
creating  magistrates,  the  Bight  of  making  and  abrogating  laws,  and  the 
Bight  of  deciding  on  war  and  peace : and  again  in  another  place  he 
adds  the  care  of  sacred  things,  and  the  convocation  of  the  assemblies. 

2 We  may  easily  divide  this  subject  in  such  a way  that  there  shall 
be  neither  defect  nor  redundance.  He  who  rules  the  State  serves  it 
partly  by  himself,  partly  by  others.  By  himself,  he  is  either  employed 
about  general  matters,  or  about  particular.  He  is  employed  about 
general  matters,  in  making  laws  and  in  rescinding  them ; both  with 
r^rd  to  sacred  subjects  (so  far  as  the  care  of  those  belongs  to  the 
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▼1.8. 


lUd. 


Ibid. 


laria.  Circa  uniyeraalia  yersatur  condendo  leges,  easqne 
tollendo,  tam  drca  sacra  (quatenus  eorum  cura  ad  dyitatem 
pertinet)  quam  circa  profana.  Ars  circa  haec  Aristoteli  ap\i^ 
T^KToviKfit  architectalis.  Smgnlaria,  circa  quas  yersatnr,  sunt 
aut  directe  publica,  aut  priyata  quidem,  sed  quatenus  ad  pub- 
licum ordinantur.  Directe  publica  sunt  actiones,  'ut  pacis, 
belli,  fosderum  faciendorum ; aut  res,  ut  yectigalia,  et  si  qu» 
his  sunt  similia : in  quibus  comprehenditur  et  dominium  emi- 
nens, quod  dyitas  habet  in  ciyes,  et  res  ciyium  ad  usum  pub- 
licum. Ars  circa  hmc  Aristoteli  nomine  generis  iroXiriici},  id 
est  civilis^  et  /Sot/Xei/ri/ci},  cimsultatrix.  Priyata  sunt  res  con- 
troyersm  inter  singulos,  quas  publica  auctoritate  dirimi  public» 
quietis  interest.  Ars  circa  haec  eidem  Aristoteli  Sucaaruciif 
judicialis.  Qum  per  alterum  expediuntur,  ea  expediuntur 
aut  per  magbtratus,  aut  per  alios  curatores,  in  quibus  sunt  et 
legati.  His  ergo  in  rebus  consistit  potestas  civilis. 

VII.  1 ^Summa  autem  illa  dicitur  cujus  actus  alterius 
juri  non  subsunt,  ita  nt  alterius  yoluntatis  humanie  arbitrio 
irriti  possint  reddi.  Alterius  cum  dico,  ipsum  excludo,  qui 
summa  potestate  utitur;  cui  yoluntatem  mutare  licet,  "‘ut  et 

^ Confer  PuFENDOBv.  DeJvrtNaU  ^ Vide  infra,  lib.  ii.  cap.  iz.  $ 8. 
et  Oeni,  Lib.  tii.  cap.  yi,  J.  B.  J.  B. 

^ Ut  et  eueeeuorem]  Cacheranna  * Confer  Pufbndobf.  DeJwr.Nat. 
Dede,  Pedem»  cxxxix.  nnm.  6.  et  Oeni.  Lib.  tii.  cap.  t.  § 16,  e<  teqq. 


State)  and  secular.  The  particular  matters  about  which  he  is  em- 
ployed are  either  directly  public,  or  private,  but  with  a reference  to  the 
public.  Directly  public,  are  public  acts,  as  making  war,  peace,  trea- 
ties; or  money  matters,  as  taxes  and  commercial  duties  and  the  like; 
among  which  is  comprehended  that  dcminkm  eminens  which  the  State 
has  for  public  uses,  oyer  its  citizens  and  the  property  of  its  citizens* 
This  act  is  by  Aristotle  called  by  the  general  name  sroXcrcic^,  that  is 
ewilt  and  ^ovXcvrue^,  deUberaHve»  Private  matters  are  controversies 
between  individuals  which  the  public  interest  requires  to  be  settled  by 
pubUc  authority.  The  art  which  deals  with  them  is  called  dmaeruoj, 
judicial.  The  part  of  government  which  is  executed  by  others,  is 
executed  either  by  magistrates,  or  by  other  commissioned  persons, 
among  whom  are  ambassadors.  And  in  these  things  consists  the  Civil 
Power. 

Vn.  1 That  Power  is  called  Sovereign^  whose  acts  aie  not  sub- 
ject to  the  control  of  another,  so  that  they  can  be  rendered  void  by 
the  act  of  any  other  human  wiU,  When  I say  any  others  I exclude  the 
Sovereign  himself,  who  may  change  his  determination,  as  may  his  sue* 


Cap.  III.] 


SUMMI  IMPERn  EXPLICATIO. 


113 


Bnccessorem,  qui  eodem  jure  utitur,  ac  proinde  eandem  habet 
potestatem,  non  aliam.  Hmc  ergo  summa  potestas  quod  sub- 
jectum habeat,  yideamus.  Subjectum  aliud  est  commune,  aliud 
proprium : ut  visus  subjectum  commune  est  corpus,  proprium 
oculus : ita  summm  potestatis  subjectum  commune  est  civitas, 
quam  perfectum  coetum  esse  supra  diximus. 

2 Excludimus  ergo  populos,  qui  in  alterius  populi  ditio- 
nem concesserunt,  quales  erant  provinciae  Romanorum:  hi 
enim  populi  non  per  se  civitas  sunt,  ut  nunc  quidem  eam  vo- 
cem sumimus,  sed  membra  minus  digna  magnae  dvitatis,  quo- 
modo servi  membra  sunt  familiae.  Rursum  auM^idit,  ut  plurium 
populorum  idem  sit  caput,  qui  tamen  populi  singuli  perfectum 
coetum  constituunt : neque  enim  ut  io  naturali  corpore  non  po- 
test caput  unum  esse  plurium  corporum,  ita  in  morali  quoque 
corpore;  nam  ibi  eadem  persona  diversa  ratione  considerata  nctdejur. 
caput  potest  esse  plurium  ac  distinctorum  corporum.  *Cujus 
rei  certum  indicium  esse  potest,  quod  extincta  domo  regnatrice 
imperium  ad  quemque  populum  seorsim  revertitur.  Sic  etiam 
accidere  potest,  ut  plures  civitates  arctissimo  inter  se  foedere 
colligentur,  *et  faciant  crvartf/m  quoddam,  ut  Strabo  ^non  uno 
loco  loquitur,  neque  tamen  singulse  desinant  statum  perfect» 

nU  fhse  de  his  tjitematibiii  dTitatnm  tyowUnu,  Lib.  ix.  peg.  420.  Ed.  Parii, 
egit.  J.  B,  Caianb.  De  LycUt,  lib.  xiT.  pag.  664. 

^ Vid^  exempli  gratia,  deAeq^Aie- 


cessor  who  has  the  same  authority,  and  therefore  the  same  power,  not 
another  power.  Let  us  see  then  in  what  tubjeei  this  Sovereign  power 
resides.  The  subject  in  which  a power  resides  is  either  common  or 
special ; as  the  common  subject  in  which  the  sight  resides  is  the  body, 
but  the  special  subject  is  the  eye.  And  in  like  manner  the  common 
subject  in  which  the  Sovereignty  resides  is  the  State,  which  we  have 
before  described  as  a perfect  [independent]  community. 

2 We  exclude  therefore  peoples  which  have  put  themselves  in  sub- 
jection to  another  people,  such  as  were  the  provinces  of  the  Romans. 
Such  peoples  are  not  by  themselves  a State,  as  we  now  take  that  word, 
but  the  inferior  members  of  a great  State,  as  servants  are  members 
of  a family.  Again,  it  sometimes  happens  that  several  peoples  have 
the  same  head,  though  each  of  these  peoples  constitutes  a perfect 
community;  for  though  several  bodies  cannot  have  one  head  in  the 
natural  body,  they  may  in  the  moral  body;  for  there,  the  same  per- 
son may  be  separately  regarded  as  the  head  in  his  relation  to  different 
bodies.  Of  which  there  may  be  a certain  indication  in  this,  that 
when  the  reigning  house  is  extinct,  the  right  of  government  reverts  to 

[grot.]  ® 
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20;  dvitatis  retinere : qnod  tum  ab  aliis,  tum  ab  Aristotele  etiam 
notatam  est  non  nno  loco. 

3 Subjectum  ergo  commune  summm  potestatis  esto  dvitas, 
ita  ut  jam  diximus  intellecta.  Subjectum  proprium  est  persona 
una  pluresTe,  pro  cujusque  gentis  legibus  ac  moribus:  i}  wpwrfi 
apud  Galenum  libro  sexto  de  placitis  Hippocratis  et 
Platonis. 

YIIL  1 Atque  hoc  loco  primum  rejicienda  est  eorum 
opinio,  qui  ubique  et  sine  exceptione  summam  potestatem  esse 
yolunt  populi,  ita  ut  ei  reges,  quoties  imperio  suo  male  utun- 
tur, et  coercere,  et  punire  liceat:  qum  sententia  quot  ma- 
lis causam  dederit,  et  dare  etiamnum  posnt,  penitus  animis 
recepta,  nemo  sapiens  non  yidet  ^Nos  his  argumentis  eam 
refutamus.  Licet  homini  cuique  se  in  privatam  servitutem  cui 
jbm&xxls  velit  addicere,  ^ut  et  ex  lege  Hebrma  et  Romana  apparet: 
quidni  ergo  populo  sui  juris  Uceat  se  unicmpiam,  aut  pluribus 
ISu].ir  addicere,  ut  regendi  sui  jus  in  eum  plane  transcribat, 
nulla  qus  juris  parte  retenta?  Neque  dixeris  minime  id  prm- 


^ De  Tero  stata  hiyas  qosBstioDis,  et 
qoid  ciroa  eam  statoendam  sit,  nt  ex- 
trema, in  qo»  pleriqae  Anctores  inci- 
dant, yitentor,  dixinias  in  Notis  Galli- 
cis : Tide  et  qns  dadom  scripsimas  ad 
Purxin>OBT.  De  Jvr.  Nat.  et  GenL 
Lib,  Tii.  cap.  TL  § 5.  not.  2.  J.  B. 

* Locnm  Anii  Gellii,  in  margine  po- 
ritnm,  qno  Anetor  noster  tadte  innaere 
Toloit,apad  Grsoos  oUm  lieaisse  qno- 
qne  singolis  se  ipsos  Tendere^  emenda- 


Timos  qaoad  nnmemm  capitis,  ex  JFZo- 
nim  Spartione  ad  Jua  Jiutudan.  p.  14. 
ed.  Amst.  Sed  et  ille  male  hoc  aptator, 
nt  ad  Gelliam  obserraTit  GronoTios, 
qoi  beio  silet.  Anetor  noster  aatot 
ipse  alinm  locnm  hand  dnbinm,  Lib.  ii. 
cap.  T.  g 27.  n.  1.  J,  B. 

B Sed  quid  jwre  Jieri poui(\  Gail.ciis 
ArreetUy  cap.  Ti.  n.  22,  etseqq. 

• Aut  illa  cum  his  amittenda  smii] 
Cicero,  Lib.  lu.  de  Legibue : Ett  uii- 


'each  people  separaidy.  And  thus  it  may  happen  that  several  States 
are  combined  in  a close  federal  connexion,  and  make  one  SptUen,  and 
yet  each  is  a separate  State.  [Strabo,  Aristotle.] 

3 Therefore  the  common  subject  of  Sovereignty  is  the  State,  un- 
derstood in  the  way  we  have  described.  The  special  subject  is  one  or 
more  persons  according  to  the  laws  and  customs  of  each  nation. 

Vin.  1 And  here  we  must  first  reject  their  opiniom  .who  say 
that  the  Sovereignty  everywhere  belongs  to  the  People;  so  that  it  has 
the  power  of  controlling  kings,  and  of  punishing  them  if  they  abuse 
their  power.  What  evil  this  opinion  has  caused,  and  may  causey  any 
wise  man  may  see.  We  refute  it  with  these  arguments. 

A man  may  by  his  own  act  make  himself  the  slave  of  any  one : as 
appears  by  the  Hebrew  and  the  Roman  law.  Why  then  may  not  a 
people  do  the  same,  so  as  to  transfer  the  whole  Right  of  governing  it 
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fiami : non  enim  jam  qamrimus,  quid  in  dubio  praesumendam 
sit : ^sed  quid  jure  fieri  possit.  Frustra  quoque  afferantur 
incommoda  quae  hinc  sequantur,  aut  sequi  possint,  nam  qua- 
lemcumque  formam  gubernationis  animo  finxeris,  nunquam 
incommodis  aut  periculis  carebis.  Aut  hoec  cum  iUis  sunt  ^ 
habenda,  ^aut  illa  cum  his  amittenda  eunt,  ait  comoedia.  ^ 

2 Sicut  autem  multa  sunt  rivendi  genera,  alterum  altero 
praestantius,  et  cuique  liberum  est  ex  tot  generibus  id  eligefe 
quod  ipsi  placet:  ita  et  populus  eligere  potest  qualem  Tult 
gubemationia  formam : neque  ex  praestantia  hujus  aut  illius 
fbrmae,  qua  de  re  diversa  diversorum  sunt  judicia,  ^sed  ex 
voluntate  jus  metiendum  est. 

3 Neque  vero  non  multae  exstare  possunt  causae,  cur  po- 
pulus jus  totum  imperandi  a se  abdicet,  aliique  tradat,  puta 
quia  in  periculum  vitae  adductus,  alia  lege,  qui*  se  defendat, 
reperire  non  potest : aut  quia  inopia  pressas  aliter  habere  non 
potest  copiam,  unde  se  sustentet  Nam  si  Campani  olim 
necessitate  subacti  ^populo  Bomano  se  subjecerunt  in  hunc 


qucL,  tn  onmi  re  aeeutanda,  preeUrmUeU 
horne  malorum  emtmeraiio,  vitiorumque 
edecHo,  (Gap.  10).  Mox : Sed  hortum 
quod  eet  quaeitum  in  ea,  eine  ieto  malo 
non  haberemus. 

P Sod  ex  voluntate  Jus  metiendum 
es(\  A Carolo  Qninto  Imperatore  eo- 
dem tempore  Ajagnsta  dritas  petiit,  ne 
aenatna  urbia  bo»  pladta  ralerent,  nisi 
aasensissent  cnrianun  magistri : Norim- 
berga  plane  contrarium.  [Pro  Carolo 


Qninto  Anetor  debebat  dicere  Sigis- 
mundnm  Imperatorem:  ab  illo  enim 
hsec  petita  fuisse,  Historid  tradiderunt ; 
ut,  post  WAOBNBBLlUlf,  ObSCITaTit  J. 
Eicol.  Hertins,  Torn.  ii.  Comm.  et  Opuse. 
seu  Diss.  De  specialibus  Horn.  Oerm, 
Jnqrerii  Rebuspubl,  § 28.  J.  D."] 

4 Populo  Romano  se  suljeceruni'] 
UtPalisci  apud  Lir.  Lib.  t.  c.  27.  Sam- 
nites, Lib.  IX.  0.  42,  Sio  Epidamnii  a 
CoroynBis  deserti  Corinthiis  se  dedide- 


to  one  or  more  persons?  And  it  is  not  to  the  purpose  to  say  that  we 
are  not  to  presume  such  a £Mt;  for  this  question  is  not,  what  is  to  be 
presumed  in  a case  of  doubt,  but  what  may  lawfully  be  done.  Nor  is 
it  to  the  purpose  to  allege  the  inconveniences  which  follow  or  may  fol- 
low from  such  a course:  for  whatever  form  of  government  you  take, 
you  will  never  escape  all  inconvenience. 

2 But  as  there  are  many  ways  of  living,  one  better  than  another, 
and  each  man  is  free  to  choose  which  of  them  he  pleases ; so  each  na- 
tion may  choose  what  form  of  government  it  will : and  its  right  in  this 
matter  is  not  to  be  measured  by  the  excellence  of  this  or  that  form, 
concerning  which  opinions  may  be  various,  but  by  its  choice. 

8 Nor  is  it  difficult  to  conceive  causes  why  a people  may  resign 
the  whole  power  of  its  own  government,  and  transfer  it  to  another; 
as  for  emmple^  if  it  be  in  great  peril  and  cannot  find  a defender  on 
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iiv.TU.3i.  modum : Populum  Campanum^  urhemque  Capuam^  agros^ 
delubra  Deum,  divina  humanaque  omnia,  in  vestram  P.  C. 
ditionem  dedimus : et  quidam  populi,  cum  'Romanorum  di- 
tioni subjicere  se  vellent,  ne  recepti  quidem  sunt;  quod  narrat 
pn^.p.a  Appianus:  quid  obstat  quominus  et  uni  homini  praspotenti 
populus  aliquis  eundem  ad  modum  dedere  se  possit  ? Apud 
Virgilium  legimus : 


Nec  cum  se  sub  leges  pacis  iniqu» 
Tradiderit  regno. 


Accidere  etiam  potest,  ut  paterfamilias  latifundia  possidens 
neminem  alia  lege  in  suas  terras  habitantem  rempere  velit : 
aut  ut  quis  magnam  servorum  copiam  habens  eos  manumittat, 
sub  imperii  ferendi  et  census  pendendi  legibus : qu»  suis 
exemplis  non  carent  De  servis  Germanorum  apud  Tacitum 
Geimss.  est:  Siuim  quisque  sedem,  suos  penates  regit.  Frumenti 
modum  dominus,  aut  pecoris,  aut  vestis,  ut  colono,  injungit, 
et  servus  hactenus  paret. 

rcULii  4 Adde  quod  sicut  Aristoteles  dixit  quosdam  homines 

natura  esse  servos,  id  est,  ad  servitutem  aptos ; ita  et  po- 
puli quidam  eo  sunt  ingenio,  ut  regi  quam  regere  norint 
8^  jiutin.  rectius ; quod  de  se  sensisse  Cappadoces  videntur,  qui  ob- 

uxvuL 


rant,  nt  protegerentur  adversus  Tau- 
lantips  et  exsules.  Thucjd.  Lib.  i.  o.  25. 

' Bontatumm  difumt]  Et  Veneto- 
rum. Bembus,  Lib.  ti. 

• Svb  imperio  pUme  regio  eoHe  feli- 
eUer  vixer%ad'\  Seneca  de  Beneficiis, 
libro  II.  c.  XX.  de  Bruto  locutus : Mihi, 
cum  vir  magnusjuerit  in  aliis,  in  hae  re 
videtur  vehementer  errasse,  nec  ex  insti- 


tutione Stoica  se  gessisse  : qui  aut  regis 
nomen  extimuit,  cum  optimus  civitatis 
status  sub  rege  justo  sU,  aut  ibi  speraxti 
libertatem  Juturam,  ubi  tam  magnum 
preemium  erat,  et  imperandi  et  serviendi: 
aut  existimavit  civitatem  in  priorem  Jbr- 
mam  posse  revocari,  amissis  pristinis 
moribus:  Juturamque  ibi  eequalitatem 
civilis  Juris,  et  statutas  suo  loco  leges,  ubi 


other  conditions : or  if  it  be  in  want  and  cannot  otherwise  obtain  suste- 
nance. So  the  Campanians  of  old  submitted  themselves  to  the  Remans, 
[see  the  text  from  Livy]  and  some  peoples,  which  wished  to  do  so,  were 
not  accepted.  What  then  prevents  a people  from  giving  itself  up  to 
some  powerful  man  in  the  same  manner  ? Or  again,  it  may  happen  that 
a large  landowner  will  not  allow  persons  to  dwell  on  his  land  on  any 
other  condition : or  if  any  one  have  a large  body  of  slaves,  he  may 
manumit  them  on  condition  of  being  his  subjects  and  paying  his 
taxes.  So  the  Germans  did.  [See  the  text  from  Tacitus.] 

4 Add  to  this  that,  as  Aristotle  says  that  some  men  are  slaves  by 
nature,  so  some  nations  are  more  prone  to  be  governed  than  to 
govern.  So  the  Cappadocians,  when  the  Romans  offered  them  their 
liberty,  refused  it,  and  declared  they  could  not  live  without  a king. 
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lato  a Bomanis  libertati  vitam  sub  rege  protolenint,  negantes 
vivere  se  sine  rege  posse.  Sic  Fhilostratus,  vita  Apollonu,  ua  fU.  a 
stultam  esse  ait,  Thraces,  Mysos,  Qetas  in  libertatem  vindi- 
care, qua  non  gaudeant 

5 Neque  vero  non  aliquos  movere  poterant  exempla  gen- 
tium, quse  per  saecula  plurima  'sub  imperio  plane  regio  satis 
felititer  vixerant  * Urbes  sub  Eumene,  ait  Livius,  nullius  ut- & 
liber»  dvitatis  fortunam  cum  sua  mutatam  voluisse.  Est  et 
interdam  is  dvitatis  status,  "ut  videatur  nid  sub  libero  unius 
imperio  salvus  esse  non  posse ; quod  de  Romana,  qualis  erat 
Caesaris  Augusti  state,  multis  prudentibus  visum  est.  His 

ergo  similibnsqne  de  cauds  aoddere  non  potest  tantum,  sed  et 
solet,  ut  se  honunes  subjiciant  imperio  alterius  ac  potestati, 
quod  et  Cicero  notat  Offidomm  secundo.  o•^  & 

6 Jam  vero  bello  justo,  ut  ante  dirimus,  dcut  acquiri 
potest  dominium  privatam,  ita  et  dominium  dvile,  dve  jus 
regendi  non  aliunde  pendens.  Neque  vero  haec  tantam  pro 
unius  imperio,  ubi  id  receptum  est,  conservando  dicta  censeri 
debent:  nam  idem  jus  eademque  ratio  est  proceram,  qui  plebe 
exdnsa  dvitatem  regunt.  Quid,  quod  nulla  respubUca  adeo 
reperta  est  popularis,  in  qua  non  aliqui  aut  valde  inopes  aut 


Viderat  M vdUia  hamimtm  pmgnantia, 
mm  an  tervirent,  tedutru  VideetBisar- 
mm  HitUnia  Gemunti^lSb,  xit.  p.  329. 

1 Urhei  tub  Eumeiuil  Sio  multos  ez 
Uberis  Graciss  dritatibas  in  Salamina 
Cjpri,  quod  ETagora  regnum  erat,  ye- 
nisse  narrat  Isocrates.  (Pag.  199  b.) 

■ Ui  videaJhtr  niti  tub  libero  umue 


imperio  talvut  ette  non  potte']  Dion  apud 
PAi/odrotem  T.  cap. xi:  6idia6k  /nij  xct- 
poijOeit  tjifi  *Pw/ialov9  aZrai  al  Tupav- 
uidtt  veiroiriKvlai, 

TUI  Ti|v  /itfTa/loXi|V.  Metuo  ne  Jtomani 
hmgit  d4minaiibut  edomiti  nuUamjam 
ferre poetint  mutationem.  (Cap.  34). 


So  it  was  said  that  it  was  absurd  to  give  freedom  to  Thraciaiis,  My^ 
^H8,  Getans,  because  they  had  no  heart  for  it. 

5 Also  many  may  be  moved  by  the  examples  of  nations  whidi  have 
lived  happily  for  many  generations  under  the  rule  of  kings;  as  the 
cities  of  Asia  under  Eumenes.  And  sometimes  the  condition  of  the 
State  is  such  that  it  cannot  be  safe  except  under  the  rule  of  one ; as 
many  prudent  men  have  thought  was  the  case  with  the  Roman  Stato 
at  the  time  of  Augustus.  On  these  and  other  accounts,  it  not  only  may, 
but  does  often  happen,  that  many  subject  themselves  to  the  rule  and 
power  of  another. 

6 Moreover  civil  authority,  or  the  right  of  governing,  may  also 
be  acquired  by  legitimate  war.  And  aU  this  applies  to  a government 
by  a body  of  Nobles,  as  well  as  by  a smgle  Ruler:  and  no  State  was 
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externi,  tum  vero  et  fmmimB,  et  adolescentes  a deliberationibus 
publicis  arceantur  ? 

7 Jam  Tero  et  ^populi  quidam  alios  sub  se  populos  ha- 
bent, non  minus  addictos  sibi  quam  si  regibus  parerent : unde 
lit.  l aa  illa  interrogatio,  JSstne  populus  Collatinus  in  sua  potestate  ? 
ur.  tilsi.  et  Campani  cum  se  Romanis  dedidissent,  facti  dicuntur  alien» 
Ut.  potestatis  : Acarnania  ut  et  Amphilochia  dicuntur  fuisse  juris 
iBtolorum : Per»a  et  Caunus  ditionis  Rhodiorum : Pjdra  a 
Si^sic.  Philippo  Olynthiis  data.  Et  qu»  sub  Spartanis  fuerant  op- 
XTLP.U4.  postquam  eorum  ditioni  exemta  sunt,  Eleutberolaconum 

nomen  acceperunt.  Cotyora  urbs  dicitur  fuisse  Sinopensium 
apud  Xenophontem.  Nicea  Itali»  adjudicata  Massiliensibus 
apud  Strabonem,  et  Insola  Pithecus»  Neapolitanis.  Sic  Ga- 
latiam oppidum  coloni»  Capuensi,  Caudium  coloni»  Beneyen- 
tan»  adjudicata  cum  territoriis  suis  apud  Frontinum  legimus. 
Otho  provinci»  B»tic»  Maurorum  dyitates  dono  dedit : quod 
Hiit  L 78.  apud  Tacitum  est.  Qu»  omnia  oonyelli  necesse  est,  si  id  re- 


X Populi  quidam  aUoi  sub  sepopulos 
habeni]  Sio  Salamis  inania  Athenien- 
■inm  jnria  jam  Inde  a Phileo  etEurysace 
Ajaoia  filii^  nt  Plntarohns  (pag.  83) 
Solone  noa  docet.  Hano  Salaminem 
Atheniensibna  ademit  Angnstna,  ut  pos- 
tea Cephaleniam  Adrianna,  teate  Xiphi. 
lino  (pag.  264  d).  Atarnena  ab  antiquo 
Chiorum,  teste  Herodoto  Lib.  i.  (cap. 
160),  et  Samii  multa  in  oontinente  op- 
pida tenuere,  nt  Strabo  docet  Lib.  xiT. 
(pag.  630).  Anactorium  partim  ad  Co- 
rinthio^ partim  ad  ConTrenaea  pertine- 


bat, nt  Thucydidee  scribit  libro  i.  (§  65). 
In  pace  cum  .£tolia  apud  Ltrium  : 0«- 
neada  eum  urbe  agroque,  Acarnanum 
surdo,  (Lib.  zxxviii.  o.  11).  Sex  op* 
pida  Halicarnasso  attributa  per  Alex- 
andrum Magnum,  memorat  Plinius  JTw- 
torics  Naturalis,  Lib.  t.  o.  29.  Idem 
libro  xxxiii.  c.  it,  Lindum  insulam 
esse  ait  Rhodiorum : tantnndem  de  Cauno 
habes  libro  xxxt.  c.  10.  Testatur  idem 
Cicero,  (Lib.  i.  Epiet,  i.  o.  11),  epistola 
ad  fratrem.  Rhodiis  iisdem,  quod  Ro- 
manos contra  Antiochum  jurissant. 


erer  bo  popular,  ibat  some  were  not  excluded  from  public  voting;  as 
strangers,  paupers,  women  and  children. 

7 Some  peoples  have  other  peoples  under  them,  not  less  subject 
than  if  they  were  under  kings:  and  thus  that  interrogation.  Is  the 
CoUcUine  people  its  own  master  f And  the  Campanians,  when  they 
had  given  themselves  up  to  the  Romans,  are  spoken  of  as  not  being 
their  own  masters.  Acarnania  and  Amphilochia  are  described  sub- 
jects of  the  Etolians;  Persea  and  Caunus,  as  dependencies  of  the 
Rhodians;  Pydna,  as  given  by  Philip  to  Olynthus.  The  towns  which 
had  been  under  the  Spartans,  after  they  were  taken  from  their  rule, 
had  the  name  of  Eleutherolacones,  Free  Laconians.  Cotyora  is  spoken 
of  by  Xenophon  as  a city  of  the  Sinopians.  Nicsea  in  Italy  was  ad- 
judged to  the  Massilians,  as  we  read  in  Strabo,  and  the  island  Pithe* 
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cipimu5,  jus  r^endi  semper  subditum  esse  eorum  judido  ac 
voluntati,  qui  reguntur. 

8 At  vero  esse  reges,  qui  populi  etiam  uniyersim  sumti 
arbitrio  non  subdnt,  tum  sacra,  tum  profana  historia  testantur. 

Si  dixeris^  inquit  Deus  populum  Israeliticum  alloquens.  Sta-  nmc.xTU.i4. 
tuam  mpra  me  regem:  et  ad  Samuelem:  Indica  eis  jue  i sam.yVL9. 
regie^  qui  regnaturus  est  super  eos.  Hinc  rex  unctus  didtur  isoii^ 
super  populum,  super  hereditatem  Domini,  super  Israelem: 

Salomo  rex  super  totum  Israelem.  Sio  David  Deo  gratias  i sm.  iv.  i. 
agit,  quod  populum  suum  ipsi  sulgecerit.  Et  Christus:  Reges^ 
inquit,  gentium  d(minantar  eis.  Notum  illud  Horatii : (lib. 
ui.  Od.  1): 

Regum  timendorum  in  proprios  greges. 

Reges  in  ipsos  imperium  est  Joris. 

9 Tres  gubernandi  formas  ita  describit  Seneca:  Interdum  xit. 
populus  est  quem  timere  debeamus:  interdum^  si  ea  civitatis 
disciplina  est,  ut  plurima  per  senatum  transigantur,  gra- 


oomidiues  nrbes  dono  dstas  ait  Entro- 
pius,  libro  rv.  (cap.  2),  nempe  Carum 
et  Ljcionim,  qn»  mrsna  eis  ablatm  a 
Benatn.  Utmmqne  est  in  Exoerptia 
FoljbiL  [Cap.  36.  Non  nnnm  est  in 
hao  NoCa,  ceteroqnin  superracanea  satis, 
dfuifirfifia  funifAoiuKov.  I.  Salan^inem 
Sugutiut  non  ademit  Atheniensibus. 
Sub  horum  enim  imperio  illam  fuisse 
letate  sua  testatur  Stbabo,  pag.  394. 
Confhdit  Auctor  Salaminem  cum  JEgi^ 
na;  de  qua  Xiphilintjs  ait:  Toirr  64 
*Adti»atow  induteasp,  AXyivav  d^peXofiS’ 


poe.  Pag.  75  b.  II.  Hadrianus  non 
ademit  Cephaleniam  iisdem  Athenien- 
sibus: quin  potius  dedit,  ut  patet  ex 
Xiphilino,  quem  Auctor  laudat:  Ttfr 
re  KsibaXfinlap  8\ijp  'toIv  *A0tiPdion 
4xa/>/<raro.  IIX.  NuUa  est  Insula  Xm- 
dus : sed  hso  est  urbs  Insui»  Rhodi,  nt 
omnes  sdnnt.  Quum  in  loco  Plinii, 
XXXIII. 4.  hec  verba  legantur : Minerva 
templum  habet  LIndos,  insulsi  Rhodio- 
rum, tn  quo  Helena  sacravit  etc.  Auctor 
noster  ridetur,  dum  festinaret,  legisse, 
INSULA  Rhodiorum.  J.  R,'\ 


cusa  to  the  Neapolitans.  Bo  in  Frontinus  we  read  ihat  the  town  Ca- 
latia was  adjudged  to  Capua,  Caudium  to  the  colony  of  Benerentum, 
with  their  territories.  Otho  gave  the  cities  of  the  Mauri  to  the  pro- 
vince of  Bieiica,  as  it  is  recorded  in  Tacitus.  All  which  acts  must  be 
rejected,  if  we  are  to  hold  the  doctrine  that  the  right  of  governing 
is  always  subject  to  the  judgment  and  wiU  of  those  who  are  govemed. 

8 That  there  are  Kings  who  are  not  subject  to  the  will  of  the 
People,  even  taken  in  its  totality,  both  sacred  and  profane  history 
testify.  The  kings  of  Israel  were  appointed  by  God,  and  were  said 
to  be  anointed  over  the  people,  over  the  Lord's  inheritance  over  all 
IsraeL  [See  the  passages  quoted  O.  T. : and  also  Horace.] 

9 Seneca  described  three  forms  of  government  \ — by  the  people,  by 
a senate  or  by  a monarch : [and  the  latter  is  considered  as  absolute.] . 
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tioH  in  ea  timentur  viri:  interdum  singuli  quibus  potestas 
Fz^n.  vu.  populi  et  in  populum  data  est.  Tales  sunt  quos  Plutarehus 
ait,  o\t  Kara  roi/¥  vofJLOV9  fiopov^  aXXd  sai  t£p  pofuov 
imperium  habere  non  ex  legibus  modo,  sed  et  in  leges : et 
j.ib.uL80i  apud  Herodotum  Otanes  singulare  imperium  sic  describit: 
avevOvvw^  iroteeiv  rd  /Soi/Xerm*  facere  qtu>d  quis  velit j ita 
ut  alii  rationem  non  reddat.  Dioni  quoque  Prusadensi  reg- 
pT«  iK*’  definitur : eTriTarreiv  dvuwevOvvov  optcl,  ita  imperare^ 

ut  alii  ratio  non  reddatur:  Pausanias  Messenicis  opponit 


cap.  A.  fiaaiXeiav  apx\J  virevBvvtp^  regnum  potestati  tali  quce  ratio- 
nem  actuum  reddere  debeat. 

ui.  Poz.  xiv.  10  Aristoteles  reges  quosdam  esse  ait  cum  eo  jure,  quod 
alibi  habet  ipsa  gens  in  se  ac  sua.  Sic  postquam  Romani 
principes  imperium  yere  regium  usurpare  coeperunt,  dicitur 
populus  in  eos  omne  suum  imperium  et  potestatem  contulisse, 
etiam  in  se,  ut  interpretatur  ^Theophilus.  Hinc  illud  dictum 
M.  Antonini  Philosophi : Nemo  nisi  solus  Deus  judex  prin- 
cipis esse  potest.  Dion.  Lib.  liii.  de  tali  principe : avroreXij? 
oPTm  Kai  auTOKparwp,  xai  eavTov,  sal  twv  vofuop,  ^dera 
Te  oTa  fiouXoiTO  iroi^,  xai  irdvr  oaa  dv  /xij  ^SoJXoito  /xi) 
nrpdrT^i  Liber  est,  suique  ac  legum  potens,  ut  et  quod 
vuU,  faciat,  et  quod  non  vuU,  non  facial.  Tale  regnum 
jam  antiquitus  erat  in  Graecia  regnum  ^Inachidarum  Argis; 


0IMNl.k 

Xiph,  rua 
M.AnL  p. 
S7lD. 

Pag.  W1  A. 


> Non  satis  recta  interpretatio.  Vide 
omnino  Clar.  Noodtii  Ohstrv,  Lib.  i. 
cap.iiL  ejnsdemque  egregiam  Orationem 
De  Jure  Summi  Imperiit  et  Lege  Regia, 
qnam  et  nos  Gallice  versam,  Notnlisque 
illustratam,  altera  vice  edidimus,  simul 
cum  Oratione  Gbono  vii  De  Lege  Regia, 
ann.  1714.  J,B, 

f Inachidarum']  Si  eunt  u^psjf.  Dent. 


ii.  IOl  ex  qua  origine  et  np3p  Syua  dea, 
cui  templum  Thebis  Cadmus  dicavit. 
Grasd  eam  Pallada  dixere.  Dicuntur 
.Ssch jlo  Inachida  fuisse  Pelasgi,  id  est, 
extorres  a Syro  Etiam  qui  Lace* 
damonem  primi  tenuer^  Pelasgi  erant, 
unde  Abrahamo  se  cognatos  dicebant  La- 
oedamonii  in  historia  Maocabaica.  (Lib. 
I.  cap.  15,  vers.  21).  Sicut  autem  Argivi 


So  Plutarch  speaks  of  those  who  haTo  authority  not  only  from  the 
laws,  but  oyer  the  laws.  Otanes  in  Herodotus  speaks  of  irresponsible 
authority.  So  Dio  Prusssensis  and  Pausanias  oppose  kingly  power  to 
responsible  power. 

10  Aristotle  says  that  some  kings  hare  the  power  which,  in  other 
places,  the  nation  has  over  itself.  So  when  the  Roman  rulers  had 
acquired  a really  royal  power,  the  People  is  said  to  have  transfen*ed 
to  them  all  its  authority  and  power.  Hence  Antoninus  said  that  God 
alone  is  the  judge  of  the  Prinoe,  Dio  says,  of  such  a Prince,  that  he  is 
free  to  do  md  not  to  do  what  he  pleases.  Such  a power  was  that  in 
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nam  in  Argiva  Tragoedia  Supplicibus  nc  populas  regem  affit-  r*»»- 
tor  apud  .^scbylum : [v.  370.] 

Zv  ro(  vSkiSf  (rif  t6  drffuoif, 

UpUTtUflS  &KpiTOS  mVf 

Kparvv€is  iariay 

Movoyfnf<l)oia‘i  vcv/uuri  <rc^cy. 

Tu  res  populi,  tuque  urbs  tota  es. 

Non  judiciis  subditus  ullis. 

Regni  solio  fultus  ut  ara, 

IJnoque  regens  cuncta  arbitrio. 

11  Longe  aliter  quam  de  Atheniensium  republica  rex  ipse 
Theseus  apud  Euripidem  loquitur,  {Supplic.  yer.  404,  et  seqq.) 

ov  yitp  apxtrai 

*£i^r  wpis  dpdp6gf  oXX*  lK€v6€pa 
A^fios  d*  apaaati  diodop^aib-tv  cV  pcpci 
*Eifiav<riaurw, 

Hsbc  juris  sid 

Parere  domino  dyitas  uni  negat: 

Rex  ipse  populus  annuas  mandat  rices 
Honoris  huic,  illive. 

Nam  Theseos,  ut  Plutarohus  explicat,  belli  tantum  ducem  et 
l^m  custodem  agebat,  "cetera  par  dvibus.  Hinc  &ctum, 
nt  r^es,  qui  populo  subeunt,  non  niu  improprie  reges  appel- 


regM  plenifldma  uti  potestate  exemplo 
Orientis,  unde  Tenerant,  sio  et  reges 
Thebani  e Phoenicibus.  Apparet  id  ex 
Creontis  Terbis  apnd  Sophoclem,  ( Jji- 
tSgcn.  Ten.  516,  et  seqq.  681,  682)  et 
fecialis  Thebani  Snpplidbns  Euripidis : 
[Ten.  410, 411.  Vide  etiam  Panaan.  m 
Baotie,  o.  5.  Verum  Reges  Argiri  non 
ita  plena  utebantur  potestate ; ut  patet 


Tei  ex  loco  Pausanias,  quem  Anetor  ipse 
adfert  paulo  post,  nmn.  $eq»  Vid.  et  No- 
tam Gronorii  ad  JEsehyli  Terba.  J.R.] 
■ Ceiera  par  eivQnu]  Thesei  Slins 
Demophon  in  Meradidit  Euripidis; 
(Ten.  424^  426): 

Ov  yap  TvpayyCf  mart  i)c», 

*AAX*  3ueota  ipm,  3ueota  «c^roftci. 

Nec  enim  potestas  barbaram  in  morem  mihi. 
Sed  justa  refero  obsequia,  dum  justo  imperoi 


ancient  Greece  of  the  Inachida  at  Argos.  [See  the  Chorus  in  the 
/3uppliee$  of  .^scbylus.] 

11  Very  different  was  the  power  of  the  kings  at  Athens,  as  Theseus 
speaks  in  the  Supplices  of  Euripides.  [See  the  passage.]  For  Theseus, 
as  Plutarch  explains,  was  only  a Leader  in  war,  and  Guardian  of  the 
laws,  being  in  other  respects  on  a leyel  with  the  citisens.  Hence  kings 
who  are  subject  to  the  people  are  only  improperly  called  kings.  So 
after  Lycuigus,  the  kings  of  the  Lacedii^onians  are  said  to  be  kings  in 
name^  not  in  reality,  by  Polybius,  Plutarch,  and  Cornelius  Nepos.  And 
this  example  was  followed  in  other  parts  of  Greece^  as  at  Aigos.  [Se^ 
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lari  dicantar.  Sic  post  Lycurgum,  magisque  post  Ephoros 
constitutos,  reges  Lacedsemoniorum  reges  nomine,  non  re 
fuisse  dicuntur  Polybio,  Plutarcho,  ^Cornelio  Nepoti.  Quod 
p.80ft.  exemplum  secuti  et  alii  in  Grmcia.  Pausanias  Corinthiacis: 
Cap.  la  Se  are  laijyopiap  icoi  to  ai/roi/o/uiov  a^aTroJi^es  e#c 

waXaioTOTov,  tcl  Ttjs  efowr/as  toJi;  fiaaiXewv  eis  «Xa  j^iTToy 
TTpoaiiyayov^  tis  Ta>v  Kelaov  xal  toc9  mroyopot9  fj  to 

ovofia  \€i<f>driv€u  t^  ^criXela^  fiovov:  Argivi  jam  oUm 
aequalitatis  et  libertcOis  amantes  regiam  potestatem  in  mi- 
nimum redegerunt,  ita  ut  Cisi  filiis  ac  posteris  praeter 
nomen  regni  nihil  relinquerent*  Sic  et  apud  Cumseos  de 
Gr.  regibus  judicasse  senatum  notat  Plutarchus.  Talia  regna  ne- 
M lu.  i&  gat  Aristoteles  constituere  propriam  speciem  gubernationis, 
quia  scilicet  partem  tantum  fSsdunt  in  republica  optimatium 
aut  populi. 

12  Quin  et  in  populis  qui  perpetuo  regibus  non  subsunt 
exempla  videmus  *quasi  temporarii  regni,  quod  populo  non 
subsit  Talis  erat  potestas  Amymonum  ^apud  Cnidios,  et 

Ptatgdi.  In  apud  Romanos  Dictatorum  primis  temporibus,  cum  ad  popu- 
Ium  provocatio  non  esset;  unde  Dictatoris  edictum  pro  numine 
observatum  ait  Livius,  neque  usquam  ullum  nisi  in  cura  pa- 
nmp.  L 1.  rendi  auxilium : Dictatura  obsessam  vim  regias  potestatis  Cicero. 

13  Quas  pro  contraria  sententia  adferuntur  argumenta, 

* CofwUo  N^poU\  Verba  Ipeiufl,  ant  ederi  Sparkad.  (oap.  21.  De  lUgtb.) 
quuqnu  uestyqoiTitasilliutreeBcripBit,  « Quari  temporarii  re^]  Livina 
in  Agetilao  : (oap.  1).  Ut  duoe  habe^  Salinator  in  Censura  omnes  tribus,  ex- 
renl  regee  nomine  magie  quam  iaiqterio.  cepta  nna,  SBiarias  fecit,  ao  sic  ostendit 
Alibi:  Laeedamomorum  autem  Ageei-  jos  sibi  esse  in  populum  omnem,  [lib. 
laus  nomine,  non  potestate  Juit  rex,  sieut  xxix.  cap.  87J. 


the  passage  from  Pausanias.]  And  so  the  senate  judged  of  the  kings 
at  Cuma,  as  Plutarch  notes.  Aristotle  denies  that  such  kingly  gorem- 
ment  is  a peculiar  form  of  government,  since  it  is  only  a part  in  an 
aristocratical  or  democratical  constitution. 

12  Sometimes  we  find,  in  peoples  not  generally  governed  by  kings, 
examples  of  a temporary  kingly  authority,  not  subject  to  the  people. 
Buch  was  the  authority  of  the  Amymones  among  the  Cnidians,  and  of 
the  Dictators  in  the  early  times  of  Rome,  when  there  was  no  appeal 
to  the  People : whence  Livy  says  that  the  edict  of  the  Dictator  was 
obeyed  as  a divine  law,  there  being  no  choice  but  to  obey.  And  Cicero 
speaks  of  the  Dictature  as  controlling  the  regal  power. 

13  The  arguments  on  the  other  side  [that  all  kings  are  responsible 
to  the  people]  are  not  difficult  to  answer:  for 
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ea  Bolyere  difficile  non  est.  Nam  primum,  quod  asseyerant 
eum  a quo  aliquis  constituitur  ease  superiorem  constituto,  ve- 
rum dumtaxat  est  in  ea  constitutione,  cujus  effectus  perpetuo 
pendet  a voluntate  constituentis ; non  etiam  in  ea,  qum  ab 
initio  est  voluntatis,  postea  vero  effectum  habet  necessitatis ; 
quomodo  mulier  virum  sibi  constituit,  cui  parere  semper  ne- 
oesse  habet.  ^Valentinianus  Imperator  militibus,  qui  se  Im- 
peratorem fecerant,  postulantibus  quod  ipsi  non  probabatur 
respondit : Ut  me  ad  imperandum  vobis  eligeretis^  in  vestra 
situm  erat  potestate^  o milites : at  postquam  me  elegistisy 
quod  petitis,  in  meo  est  arbitrio,  non  vestro.  Vobis  tan- 
quam  subditis  competit  parere,  mihi,  quce  f cudenda  sunt, 
cogitare.  Sed  nec  verum  est  quod  assumitur,  omnes  reges  a 
populo  constitui:  quod  ezemjdis  patrisfamilias  advenas  sub 
obdendi  lege  acceptantis,  et  gentium  bello  devictarum,  qum 
supra  attulimus,  satis  intelligi  potest. 

14  Alterum  argumentum  sumunt  ex  dicto  Philosophorum,  n. 
regimen  omne  eorum  qui  reguntur,  non  qui  regunt,  caussa 
esse  comparatum : unde  sequi  existimant,  ex  finis  nobilitate, 
eos  qui  reguntur,  superiores  esse  eo,  qui  regit  Sed  nec  illud 
universaliter  verum  est,  omne  regimen  ejus  qui  regitur  causa 
esse  comparatum ; nam  qumdam  regimina  per  se  sunt  regentis 
causa,  ut  dominicum ; nam  servi  utilitas  ibi  extrinseca  est  et 

* Exemplum  male  aptatam  : patet  ria  lapens,  Td  featinaiia,  apnd  Platar- 
enim  ex  Torbia  Plotardii,  a Gronorio  chnm  legerat,  frow.  J.  B. 
exaoriptia,  Amnemonas  Uloa  non  habn-  b VaJaitinuams]  Verba  ^ns  aio  re- 
iaae  imperinm  aolommodo  temporariam,  fert  Theodoretoa  ir.  c.  ti  : iffi&rtpov  fiv 
aed  perpetaom,  tui  fiiov.  Hunc  qnoqae  w <rrpaTiurai,  Pa<r$Xiut  Sirrot, 
errorem  a Bodino  haaait,  qni  vel  memo-  ipu>l  twvai  *rrjt  fiaaiXelat  tos  ijWas* 


(1)  First  the  assertion  that  he  who  constitutes  any  authority  is 
superior  to  the  person  so  constituted,  is  only  true  in  that  constitution 
which  depends  peipetually  on  the  will  of  the  constituent  body:  not  in 
that  which,  though  roluntary  at  first,  afterwards  becomes  compulsory: 
thus  a woman  constitutes  a person  her  husband,  whom  afterwards  she 
is  obliged  for  eyer  to  obey.  And  in  this  strain  is  the  speech  of  Yitien- 
tmian  to  his  soldiers.  [See  the  passage.] 

Nor  is  it  true,  as  is  assumed,  that  all  kings  are  constituted  by  the 
people ; whidi  we  have  idready  shewn  by  the  example  of  a landowner 
accepting  tenants  on  condition  of  their  obeying  him;  and  of  nations 
conquered  in  war. 

14  (2)  The  other  argument  is  taken  from  the  maxim  of  the  philo- 
Bopheis,  that  all  government  exists  for  the  sake  of  the  governed,  not 
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adventitia : sicut  medici  lucrum  ad  ipsam  mediciaam  non  per- 
tinet. Sunt  alia  regimina  mutu»  utilitatis  causa,  ut  maritale. 
Sic  imperia  quasdam  esse  possunt  comparata  ad  regum  utilita- 
tem, ut  qose  victoria  parta  sunt,  et  non  ideo  tyrannica  dicenda 
sunt,  cum  tyrannis,  ut  quidem  ea  vox  nunc  intelligitur,  in- 
justitiam includat  Possunt  et  quaedam  utilitatem  respicere 
tam  ejus  qui  regit,  quam  ejus  qui  regitur,  ut  cum  populus  im- 
potens sibi  tuendo  regem  potentem  imponit  Ceterum  non 
nego  in  plerisque  imperiis  respici  per  se  utilitatem  eorum  qui 
gi^^c.ii.18.  reguntur : et  verum  esse  quod  Cicero  post  Herodotum,  Hero- 
dotus  post  Hesiodum  dUt,  fruendae  justitiae  causa  reges 
asetaeqq.  3^  qqq  cousequeus  est,  quod  illi  inferunt, 

populos  rege  esse  superiores : nam  et  tutela  pupUli  causa  re- 
perta est,  et  tamen  tutela  jus  est  ac  potestas  in  pupillum. 
Nec  est  quod  instet  aliquis,  tutorem,  si  male  rem  pupillarem 
administret,  amoveri  posse;  quare  et  in  rege  idem  jus  esse 
debere.  Nam  in  tutore  hoc  procedit,  qui  superiorem  habet ; 
at  in  imperiis,  quia  progressus  in  infinitum  non  dator,  ommno 
in  aliqua  aut  persona,  aut  costu  consistendum  est,  quorum 


^ir«2  Ta{h7iw  iyc»,  ifidv 

\onr6»  oi^x  t6  nrtpl  twv  koi- 

ptcv  6iaaKoit€l<rdai  nrpayfuiTuV 
Hrumjuii,  rnUiUi,  atm  imperator  mdbu 
eeeet,  mihi  tradere  Imperii  habe- 
nat.  Eat,  ex  quo  adeptut  eum,  de  cetero 
non  veetntm  eed  meum  ditpicere  quid 
reipubliea  expediat. 


« Jkum  de  prineipibiu  judicare]  XI- 
phOimiB:  (in  Mare.  Anton,  p.  271  d. 
Ed.  H.  St^h.)  irp6  ydp  rot  airrap^ 
^ Oe6«  popoe  upipete  dvvarau  De 
eummo  principatu  Deut  eohu  poteetju* 
dicare.  Vitigis  rex  apnd  Caasiodomm : 
Cauta  regia  poteetatit  eupemit  eet  ap» 
plicanda  JudicUt,  quandoquidem  iUa  e 


of  the  governors ; whence  they  conceive  it  follows  that,  the  end  being 
more  noble  than  the  means,  ^e  governed  are  superior  to  the  gover- 
nors. 

But  it  is  not  universally  true  that  all  government  is  for  the  sdee  of 
the  governed : for  some  kinds  of  government  are  for  the  sake  of  the 
governor,  as  that  of  the  master  in  his  family;  for  there  the  advantage 
of  the  servant  is  extrinsic  and  adventitious ; as  the  gain  of  the  physician 
is  extrinsic  to  the  art  of  medicine.  Other  kinds  of  government  are  for 
the  sake  of  common  utility,  as  the  marital.  So  some  kingly  govern- 
ments may  be  established  for  the  good  of  the  kings,  as  those  which 
are  won  by  victory : and  these  are  not  therefore  to  be  called  tyran- 
nies ; since  tyranny,  as  we  now  understand  it,  implies  injustice.  Some 
governments  too  may  have  respect  to  the  utility  both  of  the  governor 
and  the  governed;  as  when  a people  in  distress  places  a powerful 
king  over  it  to  defend  it. 

But  I do  not  deny  that  in  most  governments,  the  good  of  the 
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peccata,  quia  superiorem  se  judicem  non  habent,  Deus  sibi 
curm  peculiari  esse  testatur ; qui  ea  aut  vindicat,  si  ita  opus 
judicet,  aut  tolerat  in  pennam  aut  explorationem  populi. 

15  Optime  Tacitus:  Quomodo  aterilitatemt  aut  mmioa 74. 
imbres^  et  cetera  naturae  maUif  ita  luscum  vel  avaritiam 
d(min€mtium  tolerate.  Vitia  erunt  donec  homines,  sed  neque 
haec  continua,  et  meliorum  interventu  pensantur.  Et  M. 

Aurelius  magistratus  dixit  de  privatis,  principes  de  magistra* 
tibus,  ^Deum  de  principibus  judicare.  Inrignis  est  apud  6re- 
gorium  Turonensem  locus,  ubi  is  ipse  Episcopus  Begem  Fran- 
eorum  sic  affatur:  Si  quis  de  nobis,  o Rex,  justitiae  tramites 
transcendere  voluerit,  a te  corripi  potest : si  vero  tu  exces- 
seris,  quis  te  corripiet?  Loquimur  enim  tibi,  sed  si  volu^^*^'^ 
eris,  audis:  si  autem  nolueris,  quis  te  damnabit,  nisi  is, 
qui  se  pronunciavit  esse  justitiam  f Inter  Essenorum  pia* 
cita  Porphyrius  memorat  ov  Siy(a  Qeov  irepiylpeaOal  run 
ro  ap^xeiv,  non  obtingere  euiquam  imperium  ^sine  Dei  cura 
speciali.  Irenmus  optime : Cujus  jussu  homines  nascuntur, 
hujtu  jussu  et  reges  constituuntur  apti  iis,  qui  in  illis  tem^ 


cado  peUia  eat,  et  toli  cado  debet  timo- 
centiam.  Apud  eundem  Casdodomni 
rex:  AUari  eMi  non  poetuaau,  quia 
judieee  non  habemus.  [Primus  locus 
Cassiodobi  exstat  For.  x.  31.  sed  ibi 
legantur  tantum  priora  xerba,  non  autem 
illa,  quandoquidem  etc.  Alter  est  ia 
formula  pra/eeturm  Urbanae  tL  4. 


J.B^ 

4 Sine  DH  cura  spedoH]  Homerus, 
[i7tdd.Lib.z.Ters.  197]: 

Tifui  r cjc  Ai^  Itm. 

Ab  JoTo  suimnui  honos. 

Diodorus  Siculus,  Lib.  i.  de  JEgypHis  t 
(pag.  57,  Bd,  Stepk.)  d/ia  filv  ovk  di/sv 
Saipoviov  Tivdairpoaolae  vo/i1^o»t€9  au- 


govemed  is  the  object ; and  that,  as  Hesiod,  Herodotus  and  Cicero  say» 
kings  are  constituted  for  the  sake  of  justice.  But  it  does  not  follow,  as 
our  opponents  infer,  that  peoples  are  superior  to  kings : for  guardian- 
ship is  for  the  sake  of  the  ward,  and  yet  the  guardian  has  authority  orer 
the  ward.  And  we  are  not  to  allow  them  to  urge  that  if  a guardian 
neglects  his  duty  to  his  ward,  he  may  be  superseded ; and  that  there- 
fore kings  may  be  so.  For  this  is  the  case  with  a guardian,  because  he 
has  a superior,  (the  State) ; hut  in  political  government,  hecaose  we 
cannot  have  an  infinite  gradation  of  superiors,  we  must  stop  at  some 
person  or  body,  whose  transgressions,  having  no  superior  judge,  are 
the  proTince  of  €h>d ; as  he  himself  declares.  And  he  punishes  them, 
if  he  deem  fit  to  do  so;  or  tolerates  them,  in  order  to  punish  or  to 
try  the  people. 

15  So  Tacitus  says  that  the  vices  of  Princes  are  to  he  tolerated 
like  bad  seasons;  and  may  alternate  with  better.  And  M.  Aurelius 
said  that  the  magistrates  judge  private  men;  Princes,  the  magistrates; 
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poribtis  ah  ipsis  regnantur.  Sensus  idem  in  constitutionibus, 
Li*j.  TiL  18.  qu89  dicuntur  Clementis : rdi/  (iaaiXea  ort 

Tov  Kvpiov  ecrriv  j}  j(€ipoTovia,  regem  timebis^  gnarus  a Do^ 
mino  electum. 

16  Neo  obstat  his  qum  diximus,  quod  populi  interdum 
puniti  leguntur  ob  regum  peccata:  non  enim  id  eo  evenit, 
quod  populus  regem  aut  non  puniret,  aut  non  reprimeret,  sed 
quod  vitiis  ejus  tacite  saltem  consentiret.  Quanquam  etiam 
sine  eo  Deus  summo  dominio,  quod  in  vitam  necemque  ^gu* 
lorum  habet,  uti  potuit  in  pcanam  regis,  cujus  supplicium  est 
subditis  orbari. 

IX.  1 Sant  alii  qui  mutuam  quandam  subjectionem  sibi 
fingunt,  ut  populus  universus  regi  recte  imperanti  parere  de- 
beat, rex  autem  male  imperans  populo  subjiciatur : qui  si  hoc 
dicerent,  non  facienda  ob  regis  imperium  ea,  qum  manifeste 
iniqua  sunt,  verum  dicerent,  et  quod  apud  omnes  bonos  con- 
fessum est : sed  id  nullam  includit  coactionem,  aut  jus  aliquod 
imperii.  Quod  si  etiam  populo  alicui  propositum  fuisset  par- 

<ro6«Trr€vx^i^ei  rr/v  Tvav  o\tov  i^ovalat : tinus,  Lib.  V.  de  CiviUtte  Deiy  (cap  21): 

ExisHmani  enim  non  sine  divina  qua-  QtU  Vespasiano  vel  pairi  vd  JlUo,  sua. 
dam  providentia  pervenisse  reges  ad  vissimis  imperatoribus,  ipse  ei  Domiei* 
sunmam  de  ommbus  potestatem.  Angus-  ano  eruddissimo,  et  ne  per  singulos  ire 


God,  Princes.  In  Gregory  of  Tours  is  a passage  to  the  same  effect. 
So  the  Essenes  hold,  in  Porphyry : Ireneeus,  and  the  Clementine  Con- 
stitutions. [See  the  text.] 

16  Nor  is  it  an  objection  to  this,  that  peoples  are  described  as 
being  punished  for  the  faults  of  kings:  for  that  does  not  happen 
because  the  people  did  not  punish  the  king  or  control  him,  but  be<»UBe 
it  consented,  at  least  tacitly,  to  his  transgressions*.  Although  indeed, 
God  might  punish  the  King  by  his  supreme  power  without  the  help  of 
the  people. 

IX.  1 Some  assert  that  there  is  a mutual  subjection,  so  that  the 
whole  people  ought  to  obey  the  king  when  he  rules  rightly,  but  when 
a king  rules  ill,  he  is  subject  to  the  people.  If  these  reasoners  were  to 
say  that  those  things  which  are  manifestly  iniquitous  are  not  to  be 
done,  though  commanded  by  the  king,  they  would  say  what  is  true, 
and  confessed  by  all  good  men : but  this  [resistance  or  disobedience] 
does  not  include  any  authority,  or  right  of  controL 

If  any  people  intended  to  share  the  power  of  government  with  the 

* I suppose  the  opponent  would  ask,  how  the  people  could  shew  that  it  did  not 
tadtlj  consent  to  the  king’s  transgression^  otherwise  than  by  controlling  or 
punishing  him.  W.  W. 
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Uri  cnm  rege  imperiam  (qua  de  re  infra  dicendam  erit  aliquid) 
fines  certe  potestati  utriosque  assignari  debuissent  tales,  qui 
cognosci  facile  possent  ex  locorum,  personarum,  aut  negotio- 
rum discrimine. 

2 Bonitas  autem  aut  malitia  actus,  prassertim  in  dvilibus, 
qnm  saepe  obscuram  habent  disceptationem,  apta  non  sunt  ad 
partes  distinguendas:  unde  summam  confusionem  sequi  ne- 
oesse  est,  cognitionem  de  re  eadem  pro  jure  potestatis,  obtenta 
actus  boni  maliye,  hinc  ad  se  rege  trahente,  inde  populo: 
qualem  rerum  perturbationem  mti^ucere  nulli,  quod  sciam, 
populo  in  mentem  yenit. 

X.  1 Sublatis  opinionibus  falds,  restat  cautiones  adhi- 
beamus aliquas,  quae  yiam  nobis  monstrare  possint  ad  recte 
dijudicandam,  cui  jus  summae  potestatis  in  gente  quaque  com- 
petat. Prima  cautio  haec  sit,  ne  decipiamur  ambiguo  nominis 
sono,  aut  rerum  externarum  specie.  Exempli  causa,  quan- 
quam  apud  Latinos  opponi  solent  principatus  et  regnum,  ut 
cum  Vercingetorigis  patrem  didt  Caesar  prindpatum  obtinuisse 


▼u. 


neeeue  ait,  qui  ConatapiHno,  ipae  apo^  maxime  regius,  ad  divimiatia  mmera 
stata  Juliano,  Dempe  majestatem  dedit,  referendus  est.  Titi  Imperatoris  erat 
quod  preoesserat.  Vitigis  apud  Cassio-  dietan) : potestates  fato  darU  [Aitr. 
domm,  (For.  x.  31) : Onmis  provectus,  Victor.  EpiUm,  o.  10]. 


king,  (on  which  point  wo  shall  hare  something  to  say  hereafter,)  such 
limits  ought  to  be  assigned  to  the  power  on  each  side  as  might  easily 
be  recognized  by  distinctions  of  places,  persons,  and  matters. 

2 But  the  goodness  and  badness  of  an  act,  [the  allegation  that  the 
king  rules  well  or  ill,]  which  are  often  matters  of  great  doubt,  especially 
in  political  affairs,  are  not  fit  marks  to  make  such  distinctions.  Whence 
the  most  extreme  confusion  must  follow,  if  the  king  and  the  people 
claim  cognisance  of  the  same  matter  by  the  allegation  of  good  and 
eril  conduct.  Such  a disturbed  state  of  things  no  people,  so  far  as  I 
know,  erer  thought  of  introducing. 

X.  I Haying  thus  remored  the  opinions  which  are  fslse,  it  re- 
maina  that  we  lay  down  some  cautions,  which  may  shew  us  how  to 
judge  rightly  in  whom  the  Soyereign  authority  in  each  nation  resides. 

The  first  caution  is  this : that  wo  are  not  to  be  deceiyed  by  ambi- 
guous names  or  mere  external  appearances.  For  example,  in  the 
Latin  there  is  a customary  opposition  of  Goyemor  {Princeps^  and 
King ; as  where  Csesar  says  that  the  father  of  Vincetorox  acquired 
the  goyemment  of  Gaul,  but  was  put  to  death  because  he  aimed  at  the 
kingly  power ; and  where  Piso,  in  Tacitus,  says  that  Germanicus  was 
the  son  of  a Roman  goyemor,  not  of  a Parthian  king;  and  where 
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Gallic,  sed  quod  regnum  affectaret,  interfectum : et  cum  Piso 
AntuxLsr.  apud  Tacitum,  Germanicum  dicit  principis  Romanorum,  non 
Parthorum  regia  esse  filium : et  cum  Suetonius  parum  abfuisse 
caiiff.  as.  ait  Caligulam,  quin  speciem  principatus  in  regnum  converte* 
Lii>.u.io8L  ret:  et  cum  Yelleio  Maroboduus  dicitur  non  prinmpatum 
parentium  voluntate  constantem,  sed  vim  regiam  complexus 
animo. 

2 Videmus  tamen  confundi  haec  saepe : nam  et  Lacedae- 
monii duces  ex  Heredis  posteritate,  postquam  Ephoris  sub- 
jecti fuere,  reges  dicebantur  nihilominus,  ut  modo  vidimus : et 

G€m.  11.  veteri  Germaniae  reges  erant,  quos  Tacitus  praefuisse  ait  auc- 
toritate suadendi,  non  potestate  jubendi : Et  de  Evandro  rege 
Lib.  L 7.  Livius,  rexisse  eum  auctoritate  magb  quam  imperio : et  Suf- 
fetem  Carthaginensium  Aristoteles  et  Polybius  ficurtXia  appel- 
Bf^caxT.  lant:  ut  et  Diodorus,  quomodo  et  Hannonem  ^Carthaginen- 
sitiin  regem  dixit  Solinus.  Et  de  Scepsi  in  Troade  narrat 
G^.xiii.  Strabo,  cum,  adjunctis  in  civitatem  Milesiis,  populari  republics 
uti  coepisset,  veterum  regum  posteris  nomen  mansisse  regium, 
et  honoris  nonnihil. 

3 Contra  Romam  Imperatores,  postquam  palam  et  sine 
ulla  dissimulatione  regnum  liberrimum  tenuerunt,  prindpes  ta- 

• Carthagviensitmregem  dixit  SolU  (Coni.  Nepos,  c.  7).  His  impropriedio- 
mil]  Sio  qni  yitam  scripsit  Annibalis:  tis  regibus  acoenseri  possaat  et  filii,  qai- 

ITit  enim  Romm  eontuUe,  sie  Carthagine  bos  regium  nomen  datum  a patribus  re- 
guotannis  atmui  ‘bini  regee  creabantur^  giam  rim  retinentibus.  Talis  is  Darina 


Suetonius  says  ibat  Caligula  was  within  a little  of  converting  the 
office  of  a Goremor  into  a royal  estate;  and  where  in  Velleius, 
Maroboduus  is  said  to  have  imagined  to  himself,  not  a goremment 
constituted  by  the  choice  of  subjects,  but  royal  authority. 

2 Tet  we  often  find  these  two  names  confounded : for  the  Lacedse- 
monian  governors  of  the>posterity  of  Hercules,  after  they  were  subjected 
to  the  Ephori,  were  called  nevertheless  Kings,  as  we  have  seen.  And 
in  ancient  Germany  there  were  Kings  whom  Tacitus  asserts  to  have  held 
their  authority  by  force  of  persuasion,  not  of  command : and  Livy  says 
that  King  Evander  governed  more  by  personal  might  than  by  le^ 
office ; and  Aristotle  and  Polybius  call  the  Suffete  of  the  Carthaginians, 
King ; as  also  Diodorus ; so  likewise  Solinus  calls  Hanno  King  of  the  Car- 
thaginians : and  Strabo  says  of  Scepsis  in  the  Troad,  when,  joining 
the  Milesians,  they  formed  a republic,  that  the  posterity  of  the  old 
Kings  retained  the  royid  name  and  something  of  the  royal  honour. 

3 On  the  other  hand,  the  Roman  emperors,  when  they  had  ac- 
quired unquestioned  and  unconcealed  absolute  powers,  continued  to 
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men  yocabantnr.  Sed  et  insignia  regi»  majestatis  in  liberis 
quibusdam  civitatibus  tribui  principibus  solent. 

4 Jam  vero  comitia  ordinum,  ^id  est,  conventus  eorum, 
qui  populum  in  classes  distributum  referunt,  nimirum,  ut 
Ountberus  loquitor, 

Prolati,  proceres,  missisque  potentibus  urbes : 
aBbi  quidem  in  hoc  serviunt  duntaxat,  ut  sint  majus  regis  con-‘ 
silium,  per  quod  querel»  populi,  qu»  s»pe  in  consistorio  reti- 
centur, ad  regis  aures  perveniant ; cui  deinde  liberum  sit  sta- 
tuere, quod  ex  usu  ipsi  videatur : alibi  etiam  jus  habent  de 
actis  principis  cognoscendi,  atque  etiam  leges  prssscribendi, 
quibus  princeps  teneatur. 

5 Sunt  multi,  qui  existimant  discrimen  summi  imperii, 
aut  summo  minoris,  petendum  ex  delatione  imperii  per  elec- 
tionem aut  successionem.  Nam  qu»  hoc  modo  deferuntur  im- 
peria, ea  summa  esse  contendunt,  non  item  qu»  illo.  At  h»c 
nniversim  vera  non  esse  pro  certo  haberi  debet.  Nam  succes- 
sio non  est  titulus  imperii,  qui  imperio  formam  assignet,  sed 
veteris  continuatio.  Jus  enim  ab  electione  familiae  coeptum 
succedendo  continuatur ; quare  quantum  prima  electio  tribuit, 
tantum  defert  successio.  Apud  Lacones  regnum  ad  heredes 

foit,  qnem  pater  Artaxerxes  judicatam  * Vide  Pufendobt.  De  Jvr,  Nat, 
interfici  jussit.  Flutarchus  in  Artaxerxe  et  Geni,  Lib.  vii.  cap.  ri.  § 12.  J,  B, 
(pag.  1026). 


be  called  Prmcipn^  not  Kings. 

Also  the  ensigns  of  ro^al  power  are  assigned  to  the  governor  in 
some  cities  which  are  free ; [as  to  the  Doge  at  Yenioe.  G^ronoviut.] 

4 The  Estates  of  the  Realm,  or  assemblies  which  represent  the 
various  classes  of  the  community,  Prelates,  Nobles,  and  Burgesses,’’ 
are  sometimes  only  a Great  Council  of  the  King,  serving  to  make  him 
acquainted  with  the  complaints  of  the  people,  which  are  often  not 
urged  in  the  Privy  Council ; and  to  enable  him  to  decide  what  is  best 
on  such  subjects.  But  in  other  places  these  Estates  have  the  right 
of  taking  cognisance  of  the  acts  of  the  Prince,  and  even  of  prescribing 
laws  by  which  he  is  bound. 

6 Many  think  that  the  distinction  of  Sovereignty  and  subordinate 
authority  is  to  be  found  in  the  difference  of  succession  and  election : 
what  comes  by  succession  they  hold  to  be  sovereign ; not  what  comes 
by  election.  But  this  is  certainly  not  universally  true.  For  succession 
is  not  a charter  which  determines  the  force  of  authority,  but  a con- 
tinuation of  authority  already  existing.  The  authority  bestowed  by  the 

[grot.]  ^ 
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tranabat,  etiam  post  Ephoroa  oonstitatoa.  Et  de  tali  regno, 
FeLiLu,  id  eet,  principatu,  est  apad  Aristotelem:  Tovrwy  tw» 

Xeuiy  ai  fiey  Kara  yeim  eurlw,  ai  Se  alperat,  quadam  aan- 
gwinia  juret  quadam  eUctione  deferuntur : et  Heroicis  tem- 
poribus 'pleraque  in  Grscia  regna  talia  fuisse  et  ipse  notat 
ub.L§i3.  et  Thucydidea  Contra  Romanum  imperium,  etiam  sublata 
omni  senatus  et  populi  potestate,  per  electionem  conferebatur. 

XI.  1 Altera  cautio  hmc  esto.  ^ Aliud  esse  de  re  quae- 
rere, aliud  de  modo  habendi,  quod  non  in  corporalibus  tan- 
tam, sed  et  in  incorporalibus  procedit  Ut  enim  res  est  ager, 
ita  et  iter,  actus,  ria.  Sed  haec  alii  habent  jure  pleno  pro- 
prietatis, alii  jure  usufructuario,  alii  jure  temporario:  ita 
summum  imperium  dictator  Romanus  habebat  ^jure  tempo- 
rario: reges  ^plerique,  tam  qiu  primi  eliguntur,  quam  qui 
electis  legitimo  ordine  saocedunt,  jure  usufructuario : at  qui- 
dam r^es  pleno  jure  proprietatis,  ut  qui  justo  bello  imperium 
quaesiTenmt,  ^aut  in  quorum  ditionem  populus  aliquis,  majoris 
mali  ritandi  causa,  ita  se  dedidit,  ut  nihil  erciperetur. 


f PUraqmB  ta  rtyma  Udim 

ykitfc]  Notetum  id  et  Dionjsio  Hali- 
carnawienri  Libro  u.  (cap.  12),  et  Lib.  ▼. 
(ctp.  74). 

ff  AUttddere  gtuererty  aliud  de  modo 
habendi]  Videat  cni  racat  Cardam  Mo- 
Htueam  ad  eonsaetadines  Pariaenaea, 
Tit  1. 1 3,  gL  4.  Dom.  16  et  17. 

k Jure  ienqtorario]  Imperatoria  ad 
tempoa  fiujti  exemplam  hd>e8  apud 
Gregoram  Libri  it.  initio.  (Pag.  36. 


Sd.  CbUm.  AOebr.  1616). 

* Poeni  pUriqme^  pro  demqne^  qaod 
in  omniboa  eat  £dd.  Bea  ipaa  poatalat 
hanc  emendationem;  et  oppoeitio  rod 
quidam  regee,  in  aeqnenti  membro.  Sic 
Anetor  in^  § 14.  Plebaqub  imperia 
euauna  non  plene  habeantur.  Et  alibi : 
Begeo,  qualee  nune  eunt  Plebique,  reg^ 
iNoa  kabentee  non  in  patrimonio,  sed 
tamquam  m usufruetu  etc.  Lib.iii.  cap. 
20,  § 6.  Mimm,  ab  Anctore  tale  men- 


election  of  the  family  Is  continued  by  snocession : whatcrer  amount 
of  right  the  first  election  gires,  the  succession  transmits  the  same.  So 
the  Lacedaemonian  kings,  though  not  absolute,  were  hereditary.  The 
distinction  is  noted  by  Aristotle  and  Thucydides.  On  the  other  hand, 
the  Roman  empire  was  absolute,  yet  elective. 

XI.  1 A second  caution  is  this.  We  must  distinguish  between 
what  a thing  is,  and  what  is  the  kind  of  possession  of  it.  A thing  is, 
for  oxample,  a pioce  of  land ; also,  in  this  sense,  a road,  an  act,  a 
right  of  way.  Now  such  a thing  maybe  held  pleno  jure,  in  full  right  of 
property ; or  jure  usufructuario,  as  tenant  for  life ; or  jure  temporario, 
as  tenant  for  a time  only.  Thus  the  Roman  Dictator  held  his  an- 
thority  as  temporary  tenant;  most  kings,  both  elected  and  hereditary, 
by  usufructuary  right ; but  some  kings,  in  full  right  of  property ; as 
those  who  have  acquired  their  power  in  a legitimate  war,  or  in  whose 
power  any  people  has  put  itself  absolutely,  for  some  sufScient  rootire. 
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2 Neqae  enim  ilUs  assentio,  qni  dictatori  negant  fuisse 
snnunnm  imperium,  quia  perpetuum  non  erat.  Nam  i«ram 
moralium  natura  ex  operationibus  cognosritur : quare  qu»  &.• 
eultates  eosdem  effectus  habent,  eodem  nomine  nuncupanda» 
sunt  At  Dictator  intra  tempus  suum  ‘omnes  actus  eodem 
jure  exercet,  quo  rex  qui  est  optimo  jure ; neque  qjus  actus 
ab  alio  reddi  irritos  potest.  Dnratio  autem  naturam  rei  non 
immutat:  qnanquam  si  de  dignitate  quaeritur,  quas  majestas 
diri  solet,  dubium  non  est,  quin  ea  nugor  sit  in  eo,  cui  jus 
perpetuum  datum  est,  quam  ciu  temporuiom ; quia  ad  di^> 
tatam  facH  habendi  modus.  Atque  idem  dictum  volo  de  his, 
qui  antequam  reges  ad  suam  tutelam  pwrenerint,  aut  dum 
furore,  aut  captivitate  impediuntur,  curatores  r^ni  ita  consti- 
tuuntur, at  populo  non  subant,  neque  ante  legitimum  tempus 
potestas  eomm  rit  revocabilis. 

8 Aliud  censendum  de  his,  qui  jus  acceperunt  quovis 
tempore  revocabile,  id  est  precarium,  quale  olim  Vandalorum  Pnooiiiiu 
regnum  fuit  in  Africa,  et  ‘‘Gothomm  in  Hispania,  ‘cum  ipsos 


dom  tjpothetamm,  vel  forte  ezsoripto- 
rii,  non  fnisse  animadrersom.  J,  B, 

* Gratia  atatnitnr  heit^  neceaaltateni 
illam  per  ae  efficere  nt  regnum  ait  in 
patrimonio  Victoria,  ant  ae  dedentea 
aodpientia.  Be  vera  nullnm  omnino 
Begnnm  eat  in  patrimonio,  niai  ex  oon- 
aenan,  expreaao  vel  tacito,  PopnU.  Qna 
de  re  diximna  tn  Botia  noatria  Gallida 
ad  hnnc  loenrn.  J,  B, 

> Oamaa  aetH#  eodem  Jure  eaereet^ 


Adeo  qnidem  ut  populna,  cum  Fabiam 
Bnlliannm  aemtre  vellet,  apud  dictato- 
rem precOma  egerit.  [Narrat  Livina, 
Lib.  Till,  cap,  29-3dj. 

k Qothonan  re^mna  ta  Hitpcmia\ 
Moria  antiqui  veatiginm  in  Behetriia. 
Vide  Marianam,  Lib.  xti.  (cap.  17). 

t Cum  ipeoe  deponeratt  pepuU  quom 
Hee  dieplieereiU]  Hoo  de  Hemlia  etiam 
prodidit  Proeopina  Gothioomm  ii.  (oap. 
14,  16)  de  Loagobardie  Paulna  War- 


2 The  Dictator  was  SoTorelgn,  though  temporary.  For  the  nature 
of  moral  things  [such  as  power]  is  known  from  their  operations,  and 
those  faculties  or  powers  which  hare  the  same  effect  must  be  called 
by  the  same  name.  Now  the  Dictator,  during  his  office,  performed  all 
the  acts  which  the  most  absolute  king  can  perform ; nor  could  his 
acts  be  rendered  Toid  by  any  one.  And  the  duration  of  a thing  does 
not  alter  its  nature.  If  indeed  you  ask  concerning  the  dignity,  the 
veajuty  of  the  office,  undoubtedly  it  is  greater  in  a perpetual  office. 
In  the  same  manner  those  Regents  are  Sovereigns  for  the  time,  who 
govern  during  the  nonage  insanity,  or  captivity  of  the  king,  and  whoso 
power  is  not  rerocable  before  a certain  legitimate  period. 

3 The  case  is  different  with  goremors  whose  authority  may  be 
revoked  at  any  time;  as  the  kings  of  the  Goths  and  the  Vandals. 
These  are  not  sovereign. 
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deponerent  popnli  quoties  displicerent;  horum  enim  singuli 
actus  irriti  possunt  reddi  ab  his,  qui  potestatem  revocabiliter 
dederunt ; ac  proinde  non  idem  est  effectus,  nec  jus  idem. 

XII.  1 Quod  autem  dixi,  quasdam  imperia  esse  in  pleno 
jure  proprietatis,  id  est,  in  patrimonio  imperantis,  quidam 
viri  eruditi  hoc  argumento  oppugnant,  quod  liberi  homines 
in  commercio  non  sint.  At  sicut  alia  est  potestas  dominica, 
alia  regia ; ita  et  alia  est  libertas  personalis,  alia  civilis,  alia 
Diog.La«rt.  singulorum,  alia  universorum.  Nam  et  Stoici  quandam  ser- 
vitutem constare  dicebant  i/Troro^si,  in  subjectione:  et  ia 
literis  subjecti  regis  servi  vocantur.  Sicut  ergo  libertas 
personalis  dominium  excludit,  ita  libertas  civilis  regnum  atque 
Liv.  i 17.  aliam  quamvis  proprie  dictam  ditionem.  Livius  ista  opponit : 
Regem  vocabant ^ Uhertatia  dulcedine  nondum  experta.  Idem: 
ub.iL  19.  Indignum  videbatur,  populum  Romanum  servientem,  cum 
sub  regibus  esset,  nullo  bello  nec  ab  hostibus  ullis  obsessum 
esse  ; liberum  eundem  populum  ab  Hetruscis  obsideri.  Et 
Lib.  iL  10.  alibi : Non  in  regno  populum  Romanum,  sed  in  libertate 
ub.xiv.ia  esse.  Rursum  alio  loco  ™ opponit  gentes,  quas  in  libertate 
Lib., 111.  1)0  essent,  iis,  qum  sub  regibus  viverent  Cicero  dixerat:  Aut 
exigendi  reges  non  fuerant,  aut  plebi  re,  non  verbis  danda 
Ann,  i.  1.  libertas.  Post  hos  Tacitus : Urbem  Romam  ab  initio  reges 
habuere : libertatem  et  consulatum  L.  Brutus  instituit.  Et 


safredi  Libro  ly.  et  ti.  df.  JBvrgundis 
Ammianiu,  Libro  XXVIII.  (cap.  6.  Ed. 
Valet,  Oron.)  de  Moldavis  Laonicns 
Chalcocondjlas ; de  rege  Agadis  apud 
Afros  Johannes  Leo  Libro  vii.  (pag. 
661.  Ed,  Elzevir,)  de  Nortoagis  ait  Gni- 
lielmns  Neubrigenais  regem  ibi  factnm, 
quisqnis  regem  occidisset : de  Quadis  et 
Jaxygibns  similia  habes  in  excerptis 
Dionis,  [e  Theodosio,  in  Fit.  Marci 


AnUmim.] 

n Opponii  genies,  qum  in  UberUOe 
essent^  iis,  qua  sub  regibus  viverent} 
Thucydides:  [Lib.  11.  §.  29,]  S dk 
Tijpijv  oZtos  6 Tou  JSitoXkov  TTa-nip 
nrpwToe  *Otpv<rais  tijV  peydXtjv  /3a<rt- 
\eia»  M irXtov  'rrjv  JXXijs  OpuKtie 
in-oirj<re‘  «iroXv  ydp  p4poe  Kal  avTovo- 
p.6»  i<rrt  Opaxuv,  Hie  Teret  Sitalcis 
pater  primus  Odrysarum  regnum  Ua 


Xn.  [There  are  monarchies  plmo  jure.] 

1 Some  oppose  this,  because,  they  say,  men  are  not  things,  and 
cannot  be  possessed  plmo  jure,  as  things.  But  personal  liberty  is  one 
thing,  civil  liberty,  another.  Men  may  have  personal  liberty,  so  as 
not  to  be  slaves;  and  yet  not  have  civil  liberty,  so  as  to  be  free  citi- 
zens. Libertaa  and  regnum  are  constantly  opposed  in  the  Roman 
writers.  [See  the  passages.]  The  question  is  not  concerning  the 
liberty  of  individuals,  but  of  a people : and  a people  which  is  not  thus 
free,  is  said  to  be  non  tui  juris,  nan  sues  potestatis.  (See  the  passages.}- 
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alibi : Acrior  Arsacis  regno  Germanorum  libertas.  Arrianus  Deu^ribus 
Indicis : IBaaikevai  koi  r 170*1  v'oXeaiv  oaai  avTovofioi.  Megi-  cap.  11. 
bus  et  civitatibus  liberis.  CsBcina  apud  Senecam:  Regalia  Na^Quatu 
Julmina  sunt  quorum  vi  tcmgitur  vel  comitium,  vel  princi- 
polia  urbis  liberos  loca;  Equorum  significatio  regnum  civi’- 
toti  minalvr.  Sic  Cilicum  illi,  qui  regibus  non  parebant, 
Eleutherocilices  nuncupati  De  Amiso  Strabo,  modo  liberam  ' 

fuisse,  modo  sub  regibus.  Et  passim  in  legibus  Romanis  de  ^ ^ p* 
bello,  et  de  judiciis  recuperatoriis,  externi  distinguuntur  in 
reges  et  populos  liberos.  Hic  ergo  non  de  hominum  singulo- 
rum, sed  de  populi  libertate  quseritur.  Quin  et  sicut  ob  pri- 
vatam, ita  ob  hanc  publicam  subjectionem,  aliqui  dicuntur 
esse  non  sui  juris,  non  sum  potestatis.  Hinc  illa : Quas  urbes,  lw.  xuviu. 
qui  agrii  <pti  homines  Italorum  juris  aliquando  fuerunt : 

Et,  JSstne  populus  CoUatinus  in  sua  potestate  f Mem,  l ss. 

2 Proprie  tamen  cum  populus  alienatur,  non  ipsi  homines 
alienantur,  sed  jus  perpetuum  eos  regendi,  qua  populus  sunt. 

Sic  cum  uni  liberorum  patroni  libertus  assignatur,  non  hornims 
liberi  fit  alienatio,  sed  jus  quod  in  hominem  competit  transeris 
bitur. 

3 Neque  illud  magis  firmum  est,  quod  aiunt ; si  quos  po- 
pulos rex  bello  quaesierit,  cum  eos  non  sine  civium  sanguine 
ac  sudore  quaesierit,  civibus  quaesitos  potius  credi  debere  quam 


auxit,  ut  ceteros  Thracie  reges  super- 
aret:  est  enim  pars  etiam  Thracum 
Ubera.  Seneca  pater  gnasoria  prima: 
Non  eodem  modo  in  libera  civitate  dicen- 
dam esse  sententiam,  quo  apud  reges, 
Josephus  Antiques  Eutorue,  Libro  x 11  l 
rrpbe  fiaatXelv  eai  8ij/Aobe  iXevdepove, 
( Cap.  ix.  § 2).  Ad  reges  pqpulosque 
liberos.  Cicero,  Epistolamm  xt.  4. 
Popnlomm  liberorum,  reg^qae  so- 


ciomm  auxilia.  Plinius  Libro  vi.  cap. 
XX.  de  Indis:  Jam  hi  montium,  qui 
perpetuo  tractu  Oceani  oram  tenent,  li- 
beri et  regum  expertes,  lOeeani  ora 
pratenti  legitur  in  Edit,  Hard,  § 23^ 
pag.  321,  Torn.  1.  Ed,  injbl.] 

n Quorum  significatio  regnum  civi- 
tati minatur']  Vide  exemplum  talis  os- 
tenti apud  Bizanim  libro  xix.  Historia 
Oenuensis. 


2 When  a people  is  transferred  from  one  Sovereign  to  another,  it 
is  properly,  not  the  persons,  but  the  right  of  governing  them,  which  is 
transferred;  as  a freed  man  (libertua)  may  be  assigned  by  his  jmtron  to 
one  of  his  sons. 

3 Again,  they  object  that  if  the  king  has  conquered  another  nation 
[and  BO  made  them  his,  pleno  jure,]  he  has  won  them  by  the  dangers 
and  labours  of  his  citizens,  and  therefore  the  acquisition  is  theirs.  But 
this  will  not  hold.  For  the  king  may  have  supported  the  army  out  of 
his  own  property  or  patrimony.  For  though  he  has  only  the  usufruct 
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regi.  ^Nam  et  fieri  potuit,  ut  rex  ^ex  sua  privata  substantia 
exercitum  aluerit,  aut  etiam  ^ex  fructibus  ejus  patrimonii 
quod  principatum  sequitur.  Nam  ut  in  ipsum  illud  patrimo- 
nium rex  idiquis  non  nisi  usumfructum  habeat,  perinde  ut  in 
ipsum  jus  imperandi  populo,  qui  se  elegit,  fructus  tamen  ipsus 
^cSLul  proprii ; sicut  in  jure  civili  est  proditum,  hereditatis  quae 
restitui  jussa  est  fructus  non  restitm,  quia  non  hereditati 
*M)c®pto  feruntur,  sed  rei.  Evenire  ergo  potest,  ut  rex  **in 
quosdam  populos  imperium  habeat  proprio  jure ; ita  ut  alienare 
etiam  posadt.  Strabo  Gjtheram  insulam  Taenaro  objacentem 
fuisse  ait  Eur  jelis  Lacedaemoniorum  prinripis  iv  fiepei  imfcrsiov 
i^.ix.11,  privato  ipsius  jure.  Sic  rex  Solomo  regi  Phoenicum 
Hieromo  (ita  enim  eum  Graece  Tocat  Philo  Bjblius,  qui  San- 
chuniatonis  historiam  vertit)  dedit  urbes  viginti : non  ex  urbi- 
bus populi  Hebraei:  nam  Cabul  (quod  nomen  illis  urbibus 
datum  est)  ponitur  extra  fines  Hebraeorum,  Jos.  xix.  27,  sed 
ex  iis  urbibus,  quas  populi  devicti  hostes  Hebraeorum  ad  eum 
diem  retinuerant,  quasque  partim  rex  iEgypti  Solomonis 
socer  vicerat,  et  Solomoni  dotales  dederat,  partim  subegerat 


7 Neque  objectio,  neqne  responsio 
Auctoris,  satisfkciant  ad  probandum, 
quod  uterque  intendit  Inde  enim  tan- 
tum sequitur,  regnum,  de  quo  agitur. 
Ciribus  potius  quam  Begi,  aut  Regi  po- 
tius quam  Ciribus,  qniesitum  fuisse : quo 
autem  jure,  ususfructus  an  patrimonii, 
alia  est  qnsstio,  de  qua  monuimus  su- 
pra, ad  § 11,  num.  1.  J.  B, 

o Ex  tua  privata  tubtlaviiti]  M.  An- 
toninus ad  bellum  Blarcomaunicum  cum 
sirario  exhausto  indicere  populo  nihil 
Tellet,  facta  in  foro  Trajani  auctione^ 
distraxit  rasa  aurea,  pocula  crystallina 
ac  murrina,  uxoris  et  suam  sericam  et 
auream  restem,  multa  ornamenta  gem- 
marum. [Vide  Capitolin.  Vit,  Anton. 
Philas,  cap.  17.  Eurnopiuir,  Lib.  viii. 
cap.  6.  Aur.  Yiotob.  Epii.  cap.  16. 
J.B.] 


p Ex  fiucHbuM  ^fuspotniiioRtt]  Ideo 
Ferdinandus  Gnmatensls  regni  partem 
alteram,  ut  stante  matrimonio  ex  Cas- 
tellsB  prorentibus  qncdtam,  sibi  rindi- 
carit.  Docet  Mariana  Lib.  zxtiiz. 
Historia  Hispasdecs, 

4 In  quosdam  populot  imperium  ha~ 
beat  proprio  jure]  Balduino  concessere, 
qui  cum  ipso  in  orientem  belli  causa 
renerant,  ut  urbium,  prorinciarum,  vec- 
tigalium, 'rerum  bello  captarum  dimi- 
dium ipsi  cederet. 

r Hercules]  Idem  Hercules  Diyopes, 
qui  juxta  Parnassum  habitabant,  a se 
victos  donavit  Apollini.  Servius  ad  iv. 
JEneidot  (ven.  146).  Herculem  adver- 
sus Lapithas  belli  socium  ribi  sumsit 
.^gimius  Doriensium  rex,  parte  regni 
in  meroedem  societatis  data.  {ApoBod, 
n.  7.  7).  Cychreus  Salaminis  rex  prole 


of  his  patrimony,  be  may  do  what  be  likee  with  that.  So  in  tbe  Civil 
Law,  when  a property  is  adjudged  from  a tenant  to  tbe  beir,  tbe  yearly 
fruit  is  not  refunded,  because  that  belongs  not  to  tbe  beir,  but  to  tbe 
property. 

A king  then  may  bare  autbority  over  a people  proprio  jure,  so  that 


Cap.  in.] 
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ipae  Solomo.  Nam  eo  tempore  ab  Israelitis  non  habitatas 
argumento  est,  quod  postquam  Hieromus  eas  reddidit,  tum  2 pw.  tul  a 
demum  Solomo  eo  deduxit  Hebrssorum  colonias. 

4 Sic  'Hercules  legitur  Spartm  bello  captm  imperium 
Tyndareo  dedisse  hao  lege,  ut  si  quos  ipse  Hercules  libe-J^i^.^ 
ros  relinqueret,  iis  restitueretur.  Amphipolis  in  dotem  data 
Acamanti  ^Thesei  filio.  Et  apud  Homerum  Agamemnon  uuKtix.  142, 
septem  urbes  se  Achilli  daturum  pollicetur.  ‘Melampodi 

purtes  regni  duas  dono  dedit  rex  Anaxagoras.  De  Dario 
sic  Justinus:  RegnwnArtcuBeraA,  Cyro  civitatee,  quarum proe^  Lta  1.9. 
fectus  eraU  teetamento  Ugaviu  Sic  ^Alexandri  successores 
in  jus  illud  plenum  ac  proprietatem  imperandi  populis,  qui  sub 
Persis  fuerant,  pro  sua  quisque  parte  successisse,  aut  etiam 
ipsi  yictorim  jure  id  imperium  sibi  quassivisse  censendi  sunt : 
quare  non  est  mirandum,  si  alienandi  jus  sibi  arrogarunt. 

5 Sio  cum  ^Attalus  rex  Eumenis  filius  populum  Roma- 
num testamento  bonorum  suorum  heredem  fecisset,  populus 
Romanus  sub  bonorum  nomine  etiam  regnum  complexus  est. 

Elorus  de  ea  re  : Adita  igitur  heredita;te  promnciam  ^ 

carens  r^nm  testamento  rdiqnit  Ten*  JUiam  tuam  ei  eum  parte  regni  in  matri- 
oro.  [Immo  Telamoni.  Idem,  111.  ii.  7.]  mont^  dedit  Phcenix  de  Feleo  (IKad, 

Pelens  ab  Eniytione  PhthUe  rege  ter-  xz.  479)  : 

tiam  regni  partem  accepit  in  dotem  (iii.  ^ 

12,  1.)  qn»  habet  Apollodorus : ;apnd 

Liyinm  est  Lib.  i:  Proca  Numiiori  Populos  dedit  hic  mihi  maltos, 

regnum  legat,  (Cap.  8.)  Phthl*,  Dolopum  que  rogna,  tenerem. 

* Habet  boo  Auctor  ex  Demosthene,  Lanassa  nubens  Pyrrho  Epirotamm  regi 

in  Oratione  De  male  ohita  Legatione : in  dotem  ei  attulit  Corcyram  urbem,  ab 

[0110’S»®  iralitet]  *Ajcdfiae  Xeyerat  Agathocle  patre  suo  bello  captam.  Plm* 
g^epvti»  M Tg  yvtmiKl  \afieit  ti|V  x»'“  tarchus  Pyrrho,  (Pag.  387). 
pan  TavTfit  [’Afi^iiroXs»®]  pag.  261,  A.  • Alexandri  sueeettoret]  Ammianus 
JSd.  Bat,  J.  B.  de  Pertide,  non  exacte  tamen  ad  histo- 

• MeUanpodil  Vide  Servium  ad  sex-  rise  fidem : Ex  testamento  nationem  om* 

tam  Eclogam:  [ven.  48.  et  Pausan.  nem vntueeeeeoritumut jura trandaiam, 

Corinth,  c.  18]  aio  apud  Homerum  lo-  Ubro  zziu.  (cap.  vi.  pag.  898.  Ed, 
bates  Bellerophonti  dat  filiam  : Valet.  Qronov.) 

Amcc  Ik  oi  rifu$v  fiaunXiiZos  vianit-  " Attolus  rexj  Valerius  Maximus; 

Quod  Servius  sic  interpretatur  (Iliad.  Attalus  tetiamentieeguitate  gratus  Atiam 

YU  193),  ad  Virgilinm  (^n.  y.  118)  populo  Romano  legavit  lib.  y.  cap.  iL 

he  can  eyen  alienate  the  kingdom  to  another.  This  has  eren  been 
done : as  by  Solomon  to  Hiram  (or  Hierom)  king  of  Tyre. 

4 And  often  in  Grecian  history.  [See  the  examples.] 

5 And  in  Roman  history.  Attains  left  his  kingdom,  Asia,  to 
the  Romans  by  will:  so  did  Nicomedes,  Bithynia;  so  did  Appion, 

Cyrenaica. 
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papulua  Romanus^  non  quidem  heUo  nec  armies  quod 
est  cequiuss  testamenti  jure  retinebat.  Et  postea  com 
^Nicomedes  Bithyniae  rex  moriens  populum  Romanum  fecisset 
heredem,  regnum  in  provinciae  formam  redactum  est.  Cicero 
Capi  15.  secunda  in  Rullum : Hereditatem  crevimuSs  regnum  Bithy- 
nios. Sic  Libyae  pars  ^Cyrenaica  eidem  populo  ab  Appione 
rege  testamento  relicta. 

Cap.  la  Tide  6 Tacitus  Annalium  xiv.  agrorum  meminit,  qui  regis 
^siNt  T.  quondam  habiti,  et  populo  Romano  cum  regno 

OfiatiLia  rehctL  Cicero  de  lege  Agraria:  Quis  ignorat,  regnum 
.^gypti,  testamento  regis  Alexandrini,  popuU  Romani  esse 
juat.  mm.  factum  f Mithridates  in  oratione  apud  Justinum  de  Paph- 
lagonia loqucns:  Quos  non  vi,  non  armiss  sed  adoptione 


Extera.  S.)  Sertorius  ee  de  re  apud 
Plutarrimm : xfi  SucaioraT»  TpSwm 
*Pai#USt«0ir  K€KT1lfl€imM  * CmM 

populus  Romaxus  optimo  Jure  eam  ter- 
ram teneret  (Peg.  680,  e.  Tom.  i.  Hd. 
Week.) 

» Nicomedes}  Vide  Appanuni  Mi- 
thridatico  et  drili  primo.  (Pag.  218, 
et  420). 

y C)prenaiea}  In  qna  mbes  Bere- 
nice Ptolemais,  Cyrene.  Entropins  yi. 
(Cap.O). 

« Apionis]  Appianus  Mithndatico : 
(m  fit)  Kvpnene  avrnv^A-uimufiaotXsi^ 
'Tou  Aayi}a»a  ytuove  uoOot  iv  SiaOtixate 
dirsXmu : Cyrenen  testamento  rdiquit 
Apion  nonus  e Lagidarum  genere.  Am- 
nuanua,  Lib.xxiL  (cap.  16);  Aridiorem 
Libyam  supremo  Apionis  regis  eonseeuH 
sumus  arbitrio : Cyrenas  eum  residuis 
eioitatibus  Libya  PenU^leos  Ptolomeei 
VberaUtate  suseqnmus.  Bex  enim  Cy- 
renarum et  Apio,  et  Ptolemmus  dice- 
batur: ride  breTiarum  Lirii  Lib.  lxx. 
Ipse  hic  Apio  Cyrenarum  hoc  regnum 
patria  testamento  acceperat,  auctore 
Justino  Lib.  xxxix.  (c.  6).  Alterius 
Apionis,  cqjus  Ammianus  meminit,  qui 
aridam  Libyam  populo  Romano  reli- 
querit, mentio  in  chronico  Eosebiano 


ad  annnm  clo  In  cccolii.  'Adde  qnod 
in  ediSdis  narrat  Procopins,  (Lib.  iii. 
c.  1),  Araads  regis  testamento  ita 
dirisam  Armeniam,  ut  miyor  pars  Ar- 
sad,  minor  Tigrani  cederet.  Ex  Jo- 
sepho  discimus,  Herodem,  Angnsto  d 
concedente  ut  regonm  cui  e liberis  vel- 
let relinqueret,  testamentum  aliquoties 
mutasse,  Antiqua  JBistoriss,  Lib.  xt.  et 
XTi.  Mos  hio  etiam  Gothis  et  Vandalis 
in  iis,  qn»  annoram  jure  tendant  Gi- 
serichus  Vandalus  de  HMpanh^  testa- 
mentnm  fedt.  Procopins  Vandalico- 
rum i.  (cap.  7).  ThendericnsLUybaBnm 
in  Sidlia  dotem  dat  sorori  Amalesfridm. 
Procopins  ibidem.  Sed  et  aliis  gentibus. 
Aquitaniam  bdlo  quadtam  Pipinna 
inter  liberos  diridt:  Fred^arins  fine 
Chronid.  De  Bmgnndia  testamento 
relicta  ride  Aimomam  iii.  68  et  75.  Fes- 
sae rex  Fesnm  secnndo  filio  legat  Leo 
Afer  libro  iii.  quem  et  de  Bugia  ride 
libro  qninto.  (pag.  631).  Snltanna  Ala- 
dinus  Osmani  plurimas  legarit  dritates. 
Leundarins  Tureiea  JBistoria  libro  ii. 
Germeanoglius  rex  cnm  filia  sna,  Bq|a- 
xeti  nuptula,  dedit  Phrygiae  orbes.  Idem 
Lenndarius  libro  t.  Regnum  TVreo- 
rum  in  Cappadocia  Muaal  [vd  MasntJ 
in  liberos  distribuit.  Nicetas  libro  ui. 


G [Other  examples.] 

XIII.  1 Some  sovereignties  are  not  held y>20no  jure:  namely,  those 
irhich  are  bestowed  by  the  will  of  the  people.  In  this  case,  the  king 
b not  to  be  presumed  to  have  the  right  of  alienation.  So  Crantzub 


L 
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testamenti  patri  mo  obvenisset,  Narrat  idem  ab  Orode  Lib.  ziu.  4. 
Parthorum  rege  diu  dubitatam,  quem  filiorum  Buorum  post  se 
regem  destinaret.  Et  Polemo  Tibarenorum  adsitaeque  regi- stn^,xu. 
onis  dynasta  uxorem  reliquit  imperii  heredem:  quod  et  in 
Caria  olim  fecerat  Mausolus  fratres  habens  superstites.  ' 

XIII.  1 At  in  regnis,  qu»  populi  Toluntate  delata  sunt, 
concedo  ^non  esse  praesumendum  eam  fuisse  populi  yolun- 
tatem,  ut  alienatio  imperii  std  Begi  permitteretur.  Quare 
quod  Crantzius  ut  rem  noram  notat  in  Unguino,  quod  is  ^ non. 
■Nonragiam  testamento  reliquisset,  non  est  quod  improbemus, 
si  Germanorum  mores  respicit,  apud  quos  regna  eo  jure 
minime  habebantur.  Nam  quod  ^Carolus  Magnas,  et  Ludo- 
ricus  Pius,  et  alii  postea  etiam  apud  Yandalos  et  Hungaros 


(cap.  6.)  Urbes  ad  Pontom  Eaxinnin  a 
ChosciDO  Sega  Murati  traditae.  Leun- 
davius  fibro  i.  Bijaxetes  Stephano 
urbes  dedit  Serrise  in  honorem  nxoris 
snae,  qnse  Stephani  soror.  Idem  Lib.  n. 
Hahnmetes  Snltanus  Murati  testamento 
regnum  rdiquit.  Idem  libro  xii.  Ja- 
cupes  Begus  Germeanoglius  ditionis  susa 
heredem  fecit  Muratem  Sultanum.  Idem 
fibro  XI?.  Mahumetes  Turea  filiis  duo- 
bus, Amurati  Europae,  Mnstafae  Asiae 
imperium  relinquere  oogitarat:  est  id 
apud  Chalcocondjlam  Lib.  iv.  Basilius 
Porphyrogenoetus  Imperator  a Da?ide 
Curopalate  heros  institutus  ejus  regionis, 
quam  Darid  ille  in  Iberia  tenuerat. 
Narrat  Zonaras.  (Lib.  xtii.  cap.  7). 
Yenio  ad  Christianos  in  Oriente  rictores. 
Thessaliam  Michael  Despota  inter  libe- 
ros divisit.  Habet  id  Gregoras  Lib  iv. 
(pag.  62,  Ed.  Genev,  161G).  .£toliae 
Anceps  Yenetis  Athenas  rdiquit,  Boe- 
otiam Antonio  rendidit.  Chalcocondylas 
libro  I?.  Messena,  Ithomae,  et  Arcadiae 
maritima  ab  Arcadiae  principe  filiae  data 
in  dotem,  cum  ea  Thomae  Imperatoris 
Graeci  filio  nuberet.  Idem  libro  t.  Acar- 
nania inter  nothos  Caroli  principis  tes- 
tamento ipsius  di?isa : partes  de  .£tolia 
cognatis  datae:  narrante  eo  qnem  dixi 


Chalcocondjla.  Sic  et  regna  Hieroso- 
lymorum et  Cypri  partim  testamentis 
legata,  partim  transcripta  contractibus : 
Tide  de  Cypro  Bembnm  Italicorum  tii. 
et  Parutim  libro  primo.  Gennatibns  in 
Sardinia  Castrum  oppidum  donatum, 
alia  Calaritonae  ditionis,  donata.  Bisams 
de  Bello  Pisano  libro  ii.  Robertus  filio 
minori  Botfmundo  dedit  Dyrrachium  et 
Aulonem.  Anna  Comnena  Lib.  v.  (cap. 
2.)  Alfonsus  Arragonius  Neapoleos  reg- 
nnm,  ut  armis  partum,  Ferdinando 
notho  suo  reliquit.  [Mariana, 

Lib.  XXII.  cap.  18.]  In  eodem  regno 
urbes  quasdam  Ferdinandos  lega?it  ne- 
poti. Mariana  fibro  xxx.  (Cap.  27.  seu 
ulHmo,) 

• Non  esse  prtesumendum  eam  Juisse 
populi  voluntateMf  ut  alienatio  imperii 
sui  regi  permitteretur']  Imperium  non 
debere  relinqui  ut  agros  et  servos  dicit 
Yospicus  Tacito.  (Cap.  6).  Salvianns: 
Non  poterat  populos,  quos  regebat,  per 
testamentum  egenis  tradere,  [Locus  ex- 
stat Lib.  I.  Adeersus  Aoaritiasn,  cap^ 
12.  Edit,  Balux,  sed  qui  forte  non  ad- 
modum adpositus  est.  J.  B,] 

* Yide  "Vitam  Caroli  Magni  ab 
Eoinhabto  scriptam,  cap.  80.  ibique 
Notas  nupene  Editionis.  J,  B, 


notes,  as  a thing  without  precedent,  Unguin  giving  Norway  by  testa* 
ment.  The  bequests  of  kingdoms  by  Charlemagne,  Louis,  and  others, 
were  to  be  taken  rather  as  a commendation  than  an  alienation : and 
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Llk  xl. 


de  regius  testati  legantur,  ^id  commendationis  magis  vim 
apud  populum  habebat,  quam  yer»  alienationis.  Atque  id 
de  Carolo  spedatim  Ado  memorat,  yoluisse  eum  testamentum 
suum  a Francorum  optimatibus  confirmarL  Simile  est  quod 
apud  Liyium  legimus,  R^em  Macedonum  Philippum,  cum 
Persea  a regno  arcere,  et  ejus  loco  regem  facere  yellet  Anti- 
gonum, fratris  sui  filium,  obiisse  Macedoni»  urbes,  ^ut  princi- 
pibus  Antigonum  commendaret. 

2 Nec  quod  idem  ille  Ludoyicus  urbem  Romam  Paschali 
Pontifici  reddidisse  U^tur,  ad  rem  fadt,  cum  Franci  impe- 
rium in  urbem  Romam  a populo  Romano  acceptam,  reddere 
* eidem  populo  recte  potuerint : cujus  populi  quasi  personam 
sustinebat  is,  qui  primi  ordinis  princeps  erat. 

XIV.  Quod  autem  huc  usque  monuimus,  distinguendam 
esse  summitatem  imperii  ab  habendi  plenitudine,  adeo  yerum 
est,  ut  non  modo  pleraque  imperia  summa  non  plene  habe- 
antur, sed  et  multa  non  summa  habeantur  plene : quo  fit  ut 
^marchionatus  et  comitatus  facilius  quam  regna  yen^  et  tes- 
tamento relinqui  soleant 


^ Id  commendationis  magis  vim  nqntd 
populum  habebat]  Vide  Capitalam  xir. 
ooDTentuB  ad  Caruiacnm  tnb  Carolo 
CalTO.  Hac  refer  testamentiim  Pdagil, 
quo  Tfi«p*niain  reliquit  Alfonao  et  Or- 
minods,  [apud  Marianam,  Rer,  Hisp, 
lib.  Tii.  cap.  8]  et  de  Dania  qncdam 
apud  Saxonem.  Neque  mirum  igitur, 
qusdam  testamenta  improbante  populo 
ftiisse  irrita,  ut  Alfond  Arragonii.  Vide 
Marianam  libro  x.  (cap.  15,  16.)  Et 
Alfonsi  Legionensis,  cum  is  filias  filio 
pratnlisset.  Idem  Mariana  libro  xii. 
(Cap.  15). 

« Ut  principibus  Antigonum  com- 


mendaret] yide  rem  similem  apud  Caa- 
siodomm  Lib.  yiii.  epist.  iii.  et  sequen- 
tibns.  Ita  pacta  successionis  mutum 
intmr  SancUam  et  Jacobum  Arrago- 
nenses  a proceribus  firmata.  MarliinA 
libro  XII.  (cap  16)  et  Henrid  NaTarrm 
regis  [testamentum,  quo]  Johannam 
instituit  heredem.  Idem  Mariana  libro 
XIII.  (cap.  22)  et  IsabeUe  regium  Cas- 
tellm.  Idem  libro  xxriii.  (cap.  11, 12.) 

‘ Prmter  ea,  qum  bene  obserrarit 
Gronorins,  non  potest  did  Ludoricns 
Pius  reddidisse  quod  numqnam  Ponti, 
fices  Romani  habuerant,  jure  sdlicet  im- 
perii summi,  de  quo  agitur.  Diximus 


accordingly  Charlenuigne  desired  to  hare  his  testament  confirmed  by 
the  Frankish  nobles.  So  Philip,  king  of  Macedon,  commended  his 
nephew  as  king  to  the  cities  of  Macedonia. 

2 Louis  restoring  the  city  of  Rome  to  Pope  Paschal  is  not  to  the 
point ; fbr  the  Franks  might  properly  restore  to  the  Roman  people  that 
authority  orer  the  city  of  Rome  which  they  had  received  from  the 
Roman  people;  and  the  Pope  might  be  considered  as  representing 
the  people. 

XIV.  Some  powers  lower  than  sovereignty  are  held  pleno  jure ; as 
marquisates,  counties,  baronies,  are  sold,  bequeathed,  or  otherwise 
alienated,  much  more  commonly  than  kingdoms. 


Cap.  ra.] 


SUMMI  nUFEBn  EXPLICATIO. 


139 


XV.  1 Est  et  alteram  hnjns  discrimiius  indidnm  *ln 
regni  tatela,  dum  rex  mtate  aut  morbo  fungi  potestate  sua 
impeditur.  Nam  in  regnis,  qn»  non  sunt  patrimomalia, 
tutela  eorum  est,  quibus  lex  publica,  aut  ea  defimente  'con- 
sensus populi  eam  mandat.  *In  regnis  patrimomalibus  eorum, 

*quos  pator  aut  profunqui  elegerint  Sic  ridemus  in  Epiro- 
twmm  regno,  qu^  consensu  populi  ortum  fuerat  Arribm  r^  «ils. 
pupiQo  publice  tutores  constitutos:  et  a proceribus  Mace- 
donum Alexandri  Magni  posthumo.  At  in  Asia  minore 

parta  rex  Eumenes  Attalo  filio  firatrem  suum  tutorem  dedit  4SS!‘>[n: 
Sic  filio  Hieronymo  pater  Hiero  in  Sidlk  renans  quos  voluit  4, 
testamento  tutores  assignavit 

2 Sive  vero  rex  idmul  sit  privato  jure  fundorum  dominus, 
ut  rex  JBgypti  post  Josepbi  tempus,  et  Indorum  reges,  me- 
morante Diodoro,  ac  Strabone,  seu  non  rit,  hoc  imperio^ >>;«<>■ 
extrinsecum  est  nec  ad  ejus  naturam  pertinet  Quare  nec  ’'*** 
imperii  speriem  aliam,  neque  alium  habendi  imperii  modum 
hoc  quidem  constituit 

XVI.  1 Tertia  observatio  sit,  non  demnere  summum  esse 


in  Notis  Gallicis.  .Vide  Hermahni 
CoNBiiran  Libram  De  Germanorum 
Jmperio  Domano,  cap.  vi.  et  eeqq,  J.  B, 

* Sed  posito,  quod  falsissimam,  Te- 
ram esse  fllam,  sire  donationem,  sire 
restitntionem,  nil  refert  a qao  Franci 
imperiom  acceperint  in  nrbem  Romam, 
ant  coi  postea  tradiderint : hoc  tantam 
qnseritnr,  an  Lndoricns  arbitrio  sno,  ant 
non  sine  consensa  Popnli,  id  fecerit. 
J.B. 

* Marehionaiut  et  comitatue  fadKus 
quam  reqna  vsiuft]  Vide  de  Urgetia 
Prineipaiu  liarianam  Lib.  xii.  cap.  16. 

* In  regminteUil  Vide  Cothmannnm 


tomo  I.  eonf.  xli.  nam.  11. 

^ Coneeneu»  popuK\  Vide  Marianam 
(rni.  10)  in  Alfonso  V.  Legionis  rege. 
At  testamentnm  regis  Johannis  de  tn- 
tria  et  administratioae  regni  a proce- 
ribos  improbatam.  Mariana  libro  XTin. 
(Cap.  16). 

* Discrimen  istad  non  satis  firmo  in 
nniTersnm  fbndamento  nititor,  nt  osten- 
dimos  in  Notis  nostris  Gallicis  ad  bono 
locnm.  J.  B. 

t Quoe  pater  aut  prepingui  elegerint'] 
Ptoloroeos  rex  ABgypti  tntorem  filio 
sno  reliqait  popnlnm  Romanam.  Va- 
lerias Maximos  libro  ?i,  oap.  ri.  1, 


XV.  1 The  distinction  between  patrimonial  and  non-patrimonial 
kingdoms  is  seen  in  the  mode  of  appointing  a Regent  or  Guardian, 
when  the  king,  from  age  or  disease,  cannot  act.  In  non-patrimonial 
kingdoms  this  is  done  by  public  law,  or  that  fiuling,  by  consent  of  tho 
people : in  patrimonial  Idngdoms,  by  the  father,  or  the  family.  Thus 
in  Epirus,  the  Regents  were  appointed  by  the  consent  of  the  people : 
in  the  kingdom  of  Asia,  by  the  will  or  testament  of  the  sovereign. 

2 Whether  the  king  be,  in  addition,  the  owner  of  the  land,  as  the 
king  of  Egypt  after  Joseph,  and  the  kings  of  the  Indian  nations, 
makes  no  difference  in  this  matter. 

XVI.  [Sovereignty  is  not  destroyed  by  grants  of  rights  from  the 
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imperium,  etiam  si  is  qui  imperaturus  est  ^promittit  aliqua 
subditis  aut  Deo,  etiam  talia  quae  ad  imperii  rationem  per^ 
tineant  ^Nec  jam  de  obsenratione  juris  naturalis  et  divini, 
adde  gentium,  loquor,  ad  quam  reges  omnes  tenentur,  etiamsi 
nihil  promiserint,  sed  de  regulis  quibusdam,  ad  quas  sine  pro- 
misso non  tenerentur.  Verum  esse  quod  dico  ex  rimili- 
tudine  patris&milias  apparet,  qui  ri  quid  familiae  facturum  se 
promiserit,  quod  ad  familiae  gubernationem  pertineat,  non 
eo  desinet  in  sua  familia  jus  summum,  quantam  fert  familia, 
habere.  Nec  maritus  maritali  potestate  privator,  eo  quod 
aliquid  uxori  promiserit. 

2 Fatendam  tamen,  id  ubi  fit,  arctius  quodammodo 
reddi  imperium,  sive  obligatio  duntaxat  cadat  in  exercitium 
actos,  ^sive  etiam  directe  in  ipsam  facultatem.  Priore  specie 
actus  contra  promissam  factus  erit  injustus,  quia,  ut  alibi  os- 
tendemus, vera  promissio  jus  dat  ei,  cui  promittitur  : ^altera 
autem  specie  erit  etiam  nullas  defecta  facdtatis.  Neque  inde 


^ Promittit  aliqua  subditis  aut  Deo] 
Trajanus  caput  suum,  domum  suam, 
si  scienter  fefellisset,  deorum  ir»  conse- 
crabat. Plinius  Panegyrico,  (cap.  61). 
Adrianus  Imperator  juravit,  nunquam 
se  senatorem,  nisi  ex  Senatus  sententia, 
puniturum.  [Spartian.  Vit.  ejus,  c.  7.] 
Anastasius  Imperator  juravit,  servatu- 
rum se  decreta  Chalcedonensis  Concilii. 
Meminere  Zonaras,  (Lib.  xiv.  oap.  3). 
Cedrenus,  alii.  Seriores  Imperatores 
Grsci  Ecolesi»  jurabant.  Tide  eun- 
dem Zonaram  Michaele  Bangabe  (Lib. 


XV.  c.  22)  et  alibi.  Tide  et  in  Gothis 
regibus  exemplum  apud  Cassiodorum  x. 
16, 17. 

* Vide  PuFEKDORF.  De  Jicr.  Nat, 
et  Oent.  Lib.  vii.  cap.  vi.  § 10,  ei  seqq, 
J.B. 

* Obligatio  cadit  ui  eMTCtiiicm  aciae, 
quando,  e.g.  Rex  jus  habet  tributa  aut 
vectigalia  exigendi,  sed  ad  certum  quem- 
dam modum  tantum,  aut  in  certo  genere 
rerum.  ip»  autem  facultas  directe 
minuitur,  quando  Rex  pro  imperio  nul- 
lum potest  tributam  aut  vectigal  exi- 


Sovereign.] 

1 The  third  observation  is,  that  the  authority  does  not  cease  to  be 
sovereign,  although  the  Ruler  makes  ceitiun  promises  to  his  subjects, 
or  to  God,  even  of  matters  relating  to  the  government.  I do  not  now 
speak  of  promises  to  observe  Natural  Law  and  Divine  Law,  or  the  Jua 
gentium,  to  which  all  kings  are  bound,  even  without  promise ; but  of 
the  concession  of  rules  to  which  they  could  not  be  bound  without 
promise.  The  truth  of  this  appears  from  the  analogy  of  the  master 
of  a family,  who,  though  he  should  have  promised  to  do  something 
which  pertains  to  the  government  of  the  family,  does  not  thereby 
cease  to  have  the  supreme  power  in  the  family,  so  far  as  family  mat- 
ters ere  concerned.  Nor  does  a husband  lose  his  marital  power,  by 
making  certain  promises  to  his  wife. 

2 But  still  it  must  be  confessed,  that  when  this  is  done,  the  sove- 
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tamen  sequitor,  ita  promittente  superiorem  dari  aliquem ; 
nullus  enim  is  actus  non  redditur  hoc  casu  ex  yi  superiore/ 
sed  ipso  jure. 

3 Apud  Persas  rex  summo  cum  imperio  erat,  aurotcpart)? 

KOI  dvtnrev0vvo9f  ut  de  eo  Plutarchus  loquitur,  et  ut  imago 
Dei  adorabatur:  et  ut  apud  Justinum  est^  non  mutabatur 
nisi  morte.  Rex  erat  qui  dicebat  proceribus  Persarum : Ne 
viderer  meo  tantummodo  ueue  consilio,  vos  contraxi:  ceterum  n.9. 
mementote,  parendum  vobis  magis  esse  quam  suadendum. 

Tamen  et  jurabat  cum  regnum  adiret,  quod  Xenophonti  et  cyi^TiiLs. 
Diodoro  Siculo  ^ notatum,  et  leges  certa  quadam  forma  latas 
^mutare  illi  nefas  erat,  ut  et  Danielis  historia  et  Plutarchus  vi.  9, 13, 
in  Themistocle  nos  docent,  Diodorus  quoque  Siculus  libro  xvii. 
et  multo  post  tempore  Procopius  Persici  belli  libro  primo, 
ubi  insignis  ad  hanc  rem  ^historia  exstat.  Idem  de  iEthi- 
opum  regibus  tradit  Diodorus  Siculus.  Eodem  tradente, 
^gyptiorum  reges,  quos  tamen,  ut  alios  reges  Orientis,  sum-  u^i. 


g«re,  line  eonseiira  Populi.  J,B. 

* Immo  utroque  cftiu&coltas  agendi 
aM^ue  deficit,  ao  proinde  actui  per  le 
«quenullnieit.  Non  video,  quo  funda- 
mento nitatur  diitinctio  Auctoris.  J.B. 

^ Nueio,  ubinam  juramenti  illins 
meminerit  Diodorus.  Neque  ad  inve- 
niendum juvat  heio  Buiioniui,  De 
Begio  Persarum  Prineipaiu:  nam  de 
reipia  nihil  omnino  habet,  ut  nec  da  eo, 
quod  sequitur.  J.  B. 

1 MiUars  illi  erat]  Josephus  m 
Historia  Vastkes,  jcaroXXayqrai  Tp 


Oudorp  tid  nrdu  vofiow  ovk  lidvparo. 

Jtul.  Xjib.  XI.  c«  6.  § 2.  Bibtm 
Huds,)  Cum  Vastha  conciliari  lege  «n- 
tercedente  non  poterat.  Tales  leges  vo- 
cabantur leges  regni,  ut  notat  Jaccbiades 
ad.Danidem  xi.  13.  De  legibus  regno- 
rum in  Hispania  vide  Marianam  libro 
XX.  (cap.  a) 

k Historia  exstat]  Tamen  idem  da 
Lethe  castello  legem  a rege  mutatam 
refert,  sed  non  probat,  [ifrid.  cap.  0.  In 
5:  autem  insignis  historia  legitur,  quam. 
Auctor  indicat.] 


reignty  is  in  some  degree  limited,  whether  the  obh'gations  respect  the 
exercise  of  certain  acts,  or  directly  affect  the  power.  In  the  first  case, 
an  act  done  against  the  promise  becomes  unjust,  because,  as  we  shall 
elsewhere  shew,  a legitimate  promise  gives  a Bight  to  the  promisee : in 
the  second  case,  the  promise  is  null  by  reason  of  defect  of  the  power 
of  making  it.  But  it  does  not  follow  from  this  that  the  person  so. 
promising  has  a superior;  for  the  promise  is  null,  in  this  case,  not  by 
the  act  of  superior  power,  but  by  Natural  Law. 

3 Thus  the  Persian  king  was  absolute  and  irresponsible;  yet  he 
took  an  oath  on  his  accession,  and  could  not  change  laws  duly  made. 
[See  the  examples.]  So  the  kings  of  the  Ethiopians.  Bo  the  kings  of, 
the  Egyptiaxis,  who  were  absolute,  were  obliged  to  many  observances : 
if  they  violated  these,  they  could  not  be  accused  in  their  lifetime ; but 
ifter  their  death  they  were  accused,  and  buried  with  certain  solemni*: 
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mo  imperio  usos  non  est  dubiam,  ad  multarum  rerum  obser- 
vationem obligabantur:  verum  si  contra  fedssent,  accusari 
vivi  non  poterant,  sed  'mortuorum  accusabatur  memoria,  et 
damnatis  adjudicabatur  solennis  sepultura : sicut  et  "Hebrse- 
orum  regum,  qui  male  regnassent,  cadavera  extra  propriam 
regibus  locum  sepulta,  2 Par.  xxiv.  25,  xxviiL  27,  ^regio 
temperamento,  quo  et  sanctimonia  somnus  potestatis  maneret, 
et  tamen  futuri  judicu  metu  reges  a fide  mutanda  retraheren- 
tur. Epiri  quoque  r^es  jurare  solitos,  regnaturos  se  juxta 
leges,  ex  "Plutarcbo  in  Pyrrhi  vita  didmas. 

4 Quid  m addatur,  ri  rex  fidem  fallat,  **ut  tum  regno 
cadat?  ne  dc  quidem  imperium  dednet  esse  summum,  sed 
erit  habendi  modus  imminutus  pw  conditionem,  et  imperium 
temporario  non  absimile.  De  Sabseorum  rege  narrabit  Agsi- 
thardiides  fuisse  ^inrevOvvou  liberrima  potestate  praeditam. 


1 Aforiuorum  aeeuiabatwr  memoria] 
dTa<pa  ydp  ol  p6fioi  ra  ou/iaTa  *rtov 
•rvpdwtov  irtrepopP^ovoi*  leget  tyran^ 
nonm  corpora  vmpvHa  extra  Jhiet 
pni^  jubent.  Appiasiu  ciTlliam  ter- 
tio. (peg.  fi37.)  Andronicus  Imperator 
patrem  suam  Midhaelem,  quod  fidem 
Latinam  sequi  cmpisset»  mortuum  sepul- 
tura priraTit.  Gregoras  lib.  ti.  sub 
init.  pag.  70.  Edit,  Oeneo. 

n UebrcBorum  regum]  Yide  Jose- 
plium  de  Joramit  duobut,  altero  Hiero- 
soljmomm,  altero  Israelis  rege,  Lib.  ix. 
cap.  V.  §3.  etcapw  ri.  § 3.  item  de  Joato 
ERerotolgmorum rege.  (Ib.  cap. riii. § 4.) 
B Plutarcho]  Yerba  sunt:  elmBeioau 


ol  paoiXeis  iu  'Kaooapwp 
MoXoTTidov  Alt  BOoairm  ipu»- 
porelv  rolt  'Hiretpc^atv,  koX  hpKC^etp 
avTol  fikv  dp^tt»  Kord  vdpove,  iicttpovt 
di  TffV  fiaoiXelap  dia<bvXdJ^ai  xard 
Tobt  p6pout.  Solebant  reget  in  Catta^ 
rorum  terra,  qua  MolotHdoe  part  eti, 
Jovi  Areo  taer^fieare,  ae  juramentum 
praetore  EpiroHt.  Jured>ant  autem  re- 
get te  imperedurot  teeundumleget.  Epi- 
rota autem  te  imperium  tjutdem  eemter^ 
veduTot  tecumdum  eaedem  leget.  [Locus 
exstat  pag.  380,  o.  Tora.  i.  Ed.  Week, 
Sed  ibi  recte  legitur,  it  Uaooapwti 
X<0pl»  etc.  non  Kaevop«ir  X*P?s 
scripsit  Auctor.] 


tieB.  So  those  Hebrew  kings  who  had  reigned  ill  were  buried  in 
places  out  of  the  Royal  burial-ground.  2 Chron.  zxiv.  20 ; xxriiL  27. 
And  this  was  an  excellent  institution,  preseiriog  the  sacredness  of  the 
kingly  power,  and  yet  restraining  kings  from  riolating  their  faith  by 
the  fear  of  a future  judgment.  So  the  kings  of  Epirus  swore  to  reign 
according  to  ^e  Laws. 

4 But  suppose  the  condition  to  be  added,  that  if  the  king  Tiolate 
his  promise  he  should  lose  his  kingdom  ? Even  so,  his  sovereignty  does 
not  cease;  it  becomes  a mode  of  possessing  the  kingdom,  narrowed  by 
the  condition,  and  not  unlike  to  a temporary  sovereignty.  So  the  king 
of  the  Sabfsans,  as  Agatharcides  related,  was  completely  absolute,  but 
if  he  quitted  his  palace,  was  liable  to  be  stoned. 

5 So  an  estate  which  we  enjoy  by  a trustee  is  ours  no  less  ^an  if 
it  were  possessed  in  full  property;  but  it  ceases  to  be  ours  when  the 
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sed  si  regia  exiret  potuisse  lapidari:  quod  et  Artemidoro  auc- 
tore Strabo  annotarit.  Lib.  xtl  p. 

• 778» 

5 Sic  funduSy  qui  fideicommisso  tenetur^  est  quidem 
fundus  ^noster  non  minus  quam  si  pleno  dominio  possideretur, 
sed  habetur  amissibiliter.  Talis  autem  lex  commissoria  non 
tantum  in  regni  delatione  adjici  potest,  sed  et  in  aliis  contrac- 
tibus. Nam  et  foedera  qusedam  eum  vicinis  videmus  cum 
^tali  sanctione  inita. 

XVII.  1 Quarto  notandum,  quamquam  summam  impe- 
rium unum  quiddam  sit  ac  per  se  indivisum,  constans  ex  illis 
partibus,  quas  supra  enumeravimus,  addita  summitate,  id  est, 
avv'/reuOuptf),  ^fieri  tamen  interdum  ut  dividatur,  sive  per 
partes,  quas  vocant  potentiales,  sire  per  partes  subjeetivas. 

^Sic  cum  unum  esset  Romanum  imperium,  factum  tamen  saepe 
est,  ut  alius  orientem,  alius  ocridentem  teneret,  aut  ut  tres 


• Ut  tum  regno  eadai]  Tide  exem- 
piam  apad  Crantziam  libro  ix.  Saedi- 
eorum. 

' Addidi  Tooem  noHer,  qn»  in  om- 
nibus £dd.  exddit,  propter  similitudi* 
nem  sequentis  non,  a typographis  pre- 
termissa.  Bes  ipsa  illam  postulat: 
quid  enim  hoc  est,  Fundus,  qui  Jtdei- 
commisso  tenetur,  estjundus  ? Est  quo- 
que Fundus,  ubi  Colono  traditus  est. 
Agitur  omnino  heic  de  re,  qnse  nostra 
est,  quamquam  non  possideatur  pZsno 
doudnio  et  irrerocabilL  Fdlor,  an  Auc- 
tor in  mente  habuit  quod  ait  Paulus, 
].6d.  Deresoindieat,  Nonideomixus 
recte  quid  rostbum  esse  tnndie&bmus. 


quod  ABinn  a nobis  dominium  jpera- 
tur,  si  conditio  legati  aut  libertatis  ex^ 
etUerii,  Hbc  plane  gemina.  J.  2?. 

P Tali  sanctione]  Aut  etiam  ne  sub- 
diti regem  pacta  Tiolantem  jurent ; aut 
ne  ei  pareant:  ride  Cromemm  Polo- 
nleis  XIX.  et  xxi.  Est  et  exemplum 
apud  Schaftaaburgensem  in  rebus  Hen- 
rici  anno  cIolxxiy.  (pag.  489.  Fdit, 
Argentor,  1609). 

4 Fieri  tamen  interdum  ut  ditfidatur] 
Tide  TSaaium  ^Singularium  Responso^ 
rum  Lib.  ii.  cap.  xxxL 

• Vide  PuPENDORr.  De  Jur,  Nat. 
et  Qent,  Lib.  rii.  cap.  ir.  § 1.  eteup.  t. 
§15.  J.B. 


conditions  of  the  trust  direct.  Sadi  conditions  belong  to  other  con- 
tracts, as  wen  as  to  the  tenure  of  goremment  Some  leagues  with 
neighbours  seem  to  hare  been  made  with  such  a sanction. 

XVII.  1 The  Sovereignty  may  bo  divided  according  to  its  potential 
or  its  Buhjective  parts. 

The  Sovereignty  consists  of  the  parts  which  we  have  mentioned 
[see  § vi.j,  with  the  addition  of  irresponsibility : but  it  may  be  divided 
either  according  to  the  powers  [deliberative,  judicial,  &c.]  or  the 
subjects  who  are  governed.  Thus  the  Roman  Empire,  though  one, 
was  often  dirided,  so  that  one  Ruler  had  the  East,  another  the  West ; 
or  into  three  parts.  So  too  it  may  happen  that  a people  when  it 
diooses  a king  may  reserve  certain  acts  to  itself,  and  may  commit 
others  to  the  king,  pUrio  jure.  This  is  not  the  case  whenerer  the  king 
is  bound  by  certain  promises,  as  we  have  shewn ; [$  xvx.]  but  is  to  be 
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etiam  tripartito  orbem  regerent.  Sic  etiam  fieri  potest,  ut 
populus  regem  eligens  quosdam  actus  sibi  servet,  alios  autem 
regi  deferat  pleno  jure.  Neque  tamen  id  fit,  ut  jam  osten- 
dimus, quotiescumque  rex  promissis  quibusdam  obligatur; 
sed  tunc  id  fieri  intelligendum  est,  'si  aut  expresse  instituatur 
partitio,  qua  de  re  supra  jam  diximus,  aut  si  quid  populus 
adhuc  liber  faturo  regi  imperet  per  modum  manentis  prasoepti; 
aut  si  quid  sit  additum,  quo  intelligatur  regem  cogi  aut  puniri 
posse.  Nam  prasoeptum  est  superioris,  saltem  in  eo  quod 
praecipitur.  Et  cogere  non  est  quidem  semper  superioris:  nam 
et  naturaliter  quisque  jus  habet  cogendi  debitorem,  sed  cuin 
inferioris  natura  pugnat.  Itaque  ex  coactione  saltem  paritas 
sequitur,  ac  proinde  summitatis  divisio. 

2 Multi  adversus  talem  statum  quasi  bicipitem  incom* 
moda  multa  adferunt;  sed,  ut  supra  quoque  diximus,  in  civili-^ 
bus  nihil  est  quod  omni  ex  parte  incommodis  careat ; et  jus 
non  ex  eo,  quod  optimum  huic  aut  illi  videtur,  sed  ex  volun- 
tate ejus  unde  jus  oritur  metiendum  est  Exemplum  vetus 
refertur  a Platone  de  legibus  tertio.  Cum  enim  Heraclid» 


r Si  aui  exprette  inftituaJtur pqrtUio] 
Ita  Probi  tempore  BenatiiB  firmabat 
prinoipam  leges;  de  appellationibna 
cognoscebat ; Proconsules  creabat;  le- 
gatos consnlibns  dabat.  [Habet  hoc 
Anetor  e Yopiteo^  in  Prob.  cap.  13.  ubi 


legandum  I^gcdot  bx  Consvlibiu,  os- 
tendit 5a/fiumur.]  Yide  et  GaO.  Lib.  ii. 
Obserr.  lvu.  nnm.  7.  et  Cardinalem 
Manticam  de  Tcudiu  et  Ambiguis  Cbn- 
veniiambus,  Lib.  xxvii.  tit.  t.  nnm.  4. 

* Ipsi  inter  se  reges  populique  inter 


undentood  to  happen  then,  when  either  the  partition  of  power  is 
expressly  instituted,  concerning  which  we  haye  already  spoken;  or  if 
a people,  hitherto  free,  lay  upon  the  king  some  perpetual  precept; 
or  if  anything  be  added  to  the  compact,  by  which  it  is  understood  that 
the  king  can  be  compelled  or  punished.  For  a precept  is  the  act  of 
a superior,  at  least  in  the  thing  commanded : to  compel,  is  not  always 
the  act  of  a superior ; for  by  Natural  Law  every  creditor  has  the  Right 
of  compelling  his  debtor  to  pay;  but  to  compel  is  at  variance  with  the 
nature  of  an  inferior.  Therefore  in  the  case  of  such  compulsion,  a 
parity  of  powers  at  least  follows,  and  the  Sovereignty  is  divided. 

2 Many  persons  allege  many  inconveniences  against  such  a two- 
headed  Sovereignty;  but  in  political  matters  nothing  is  quite  free 
fi^m  inconveniences ; and  Eights  arise,  not  from  what  seems  to  one 
or  another  convenient,  but  from  the  will  of  him  who  is  the  origin  of 
Eights.  For  example,  the  kings  established  by  the  Heraclid»  in  Argos, 
Messena,  and  Sparta,  were  bound  to  govern  within  the  rules  of  the  law ; 
and  so  long  as  they  did  so,  the  people  were  bound  to  preserve  the 
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Argos,  Messenam,  et  Lacedmmonem  condidissent,  adstricti 
reges  intra  praescriptarum  legum  modum  imperare,  idque  dum 
facerent  obligati  populi  ipsis  ipsorumque  posteris  regnum  relin- 
quere, nec  ut  quisquam  adimeret  pati.  Inque  id  non  suis  tan- 
tum regibus  populi  ac  populis  suis  reges,  sed  et  ”ipsi  inter  se 
reges,  populique  inter  se,  et  reges  vicinis  populis,  et  populi 
vicinis  regibus  fidem  dederunt,  auxilioque  se  futuros  alii  aliis 
polliciti  sunt. 

XVIII.  1 Multum  tamen  falluntur  qui  enstimant,  cum  Bo^.ad^x 

7 de  CansL  in 

reges  acta  qumdam  sua  nolunt  rata  esse,  nisi  a Senatu  aut  alio 
eoetu  aliquo  probentur,  partitionem  fieri  potestatis : nam  qu» 
acta  eum  in  modum  rescinduntur,  intelligi  debent  rescindi 
regis  ipsius  imperio,  qui  eo  modo  sibi  cavere  voluit,  ne  quid 
faUamter  impetratum  pro  vera  ipsius  voluntate  haberetur: 
quale  erat  Antiochi  tertii  regis  rescriptum  ad  magistratus,  ne 
sibi  parerent,  si  quid  legibus  adversum  jussisset ; et  Constan-  il- 
lini, ne  pupilli  aut  viduae  cogwtur  venire  judicii  causa 
comitatum  Imperatoris,  * etiamsi  Imperatoris  rescriptum  pro-r<»|^> 
feratur. 

#0]  Exempla  sunt  complura  in  historia  468,  ei  seqq.  Ed,  Amet.  1631]. 
popnlomm  Septentrionalhim : Tide  Jo*  ^E^kmHInqperatofUreieriptim 
honnem  Magnum  .Strtorta  SuedicaJAh.  Jisrcdur]  Adde  1. 1.  c.  de  Peliiwtdbue 
XV.  et  XXIX.  Crantzium  Sutdicanm  honorum 
T.  Pontannm  Eameorum  Tin.  [pag. 


throne  to  them. 

Also  such  engagements  hare  been  made,  not  only  between  the  king 
and  his  people,  but  among  different  kings,  and  among  different  peo- 
ples; and  between  kings  and  neighbouring  peoples;  each  girhig  such 
a guarantee  to  the  other. 

XVIII.  1 There  is  no  partition  of  the  Sprereignty,  in  cases  when 
kings  allow  their  own  acts  not  to  be  ralid  except  when  approred  by  some 
assembly*.  For  acts  which  are  thus  rescinded  are  to  be  understood 
to  be  rescinded  by  the  authority  of  the  king;  who  prorided  such  a 
caution  against  fallacious  representations.  So  Antiochus  the  Third 
sent  a rescript  to  the  magistrates,  that  if  he  commanded  anything  con- 
trary to  the  Laws,  they  should  not  obey  him : and  Constantine  directed 
that  widows  and  orphans  should  not  be  compelled  to  .come  to  the 
Emperor^s  court  for  judgment,  though  a rescript  of  the  Emperor  to 
that  effect  should  be  produced. 

* As  the  king  of  France  has  his  edicts  registered  by  the  Parliament.  6ro- 
wrriue, 

[grot.] 
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2 Quare  bsec  res  similis  est  tesiamentisi  quibus  adjectam 
est,  ne  posterius  testamentum  yaleat : nam  bsec  quoque  clau- 
sula efficit,  ^ut  posterius  testamentum  non  ex  vera  yoluntate 
profectum  prmsumatur.  Sed  sicut  bmc  dausula,  ita  et  illa 
regis  jussu  expresso  ac  speciali  posterioris  voluntatis  signifi- 
catione tolU  potest. 

XIX.  Sed  neque  Polybii  bic  utor  auctoritate,  qui  ad 
mixtam  genus  reipublicse  refert  Romanam  rempublicam,  quas 
illo  tempore,  si  non  actiones  ipsas,  sed  jus  agendi  respicimus, 
mere  fuit  popularis : nam  et  Senatus  auctoritas,  quam  ad  op- 
timatum regimen  refert,  et  consulum,  quos  quasi  reges  fuisse 
vult,  subdita  erat  populo.  Idem  de  aliorum  politica  scriben- 
tium sententiis  dictum  volo,  qui  magis  externam  spemem  et 
quotidianam  administrationem,  quam  jus  ipsum  summi  imperii 
spectare  congruens  ducunt  suo  instituto. 

Polit,  iu.  15.  XX.  1 Magis  ad  rem  pertinet  quod  Aristoteles  scripsit, 
inter  regnum  plenum,  quod  iraixfiaciKeiav  vocat,  (eadem  est 
fiovapx^ay  Sopbocli  Antigone,  Plutarcbo  ^auVo- 
p.  f^parijs  fiacriXela  xai  duv7rev9vi/o^,  Straboni  e^ouala  ai/ro- 
reXi;?)  et  regnum  Laconicum,  qui  merus  est  principatus,  ali- 


> Hoc  equidem  Juri  Romano  non 
congruit,  quamquam  in  Foro  obtineat. 
Vide  CujAcitiM,  Observ.  xit.  7 et  Vin- 
KiUM  in  Instit.  Tit.  Quibus  modis  TesL 
iflfirmantur,  § 2.  Sed  recepta  illa  sen- 
tentia, quam  Auctor  noster  heic  probat, 
et  de  qua  etiam  aliquid  dicit  in  Epist. 
Part.  II.  ep.  10.  yerior  est,  secundum 
Jus  Naturale;  ut  in  Notis  Gallicis  os- 
tendimus. J,  JB. 

“ IIavTeXi|c/uoyapj(/a]  Faciunt  enim, 
ut  ad  § yiii.  notavimus.  Tragici  regnum 
Thebanum  simile  regnis  Phoenicum, 
unde  orti  erant. 

* AirroKpaTriv  /SacrcXeia]  Sic  Diony- 
sius Halicarnassensis  de  Laconicis  regi- 


bus ovbh  ydp  ol  AaKtbaifidptot  aihrom 
KpaTope^  t/o-ay*  neque  enim  Lacedss» 
monti  pleno  jure  reges  erani,  ( Ant.  Rom, 
Lib.  II.  c.  li). 

1 Quales  habshant  tnctat]  Putabat 
populus,  ut  Joseph!  verbis  utar,  obbiv 
Atoitop  eipai  tcop  «jrXt|<r(oX<*/i><ov  /9a<ri- 
Xevo/iepwp  njp  airrnp  Ixeip  auroCus  -ro- 
XiTsiav  * nihil  esse  absurdi,  si,  cum  vi- 
cini regnarentur,  ipsi  eandem  imperii 
formam  acciperent.  {Ant,  Jud.  vi.  4.) 

^ Imitatur  loquutionem  Taciti,  ubi 
tamen  optimae  Editiones  habent  adduc- 
tius, non  addictius : Trans  Ljgios  Go- 
thones  regnantur,  pauUo  jam  adductius 
quam  cetera  Germanorum  gentes.  Oerm, 


2 The  case  is  like  that  of  a testament  in  which  it  is  added  that  no 
subsequent  testament  shall  be  valid;  for  this  clause  has  the  effect  of 
making  a later  testament  presumed  not  to  be  the  real  will  of  the  testator. 
But  as  this  clause  may  be  rescinded  by  an  express  and  special  signifi- 
cation  of  the  will  of  the  writer,  so  may  that  direction  of  the  king. 

XIX.  I do  not  here  use  the  authority  of  Polybius,  who  refers  the 
Roman  State  to  the  class  of  mixed  Sovereignty.  For  at  that  time,  if 


i 
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quot  regni  species  esse  interjectas.  Ego  exemplum  hujus  rei 
dari  arbitror  posse  in  regibus  Hebrmis ; nam  hi  quin  in  rebus 
plerisque  summo  jure  imperayerint,  dubitari  nefas  arbitror. 

Voluerat  enim  populus  regem,  ^quides  habebant  yicini:  at 
orientis  populi  ‘addicte  admodum  regnabantur.  .£schjlns 
Persis  de  rege  Persarum  sic  loquentem  facit  Atossam  [y.  213]: 

ovx  virevdww  frdXcc. 

Non  est  dyitati  obnoxius. 

Notum  illud  Maronis  [Gearff.  iv.  210,  et  seqq.]  : 

Rogem  non  sic  JEgyptus  et  ingens 

Lydia,  neo  populi  Parthorum,  aut  Medus  Hydaspes 

Obseryant. 

Apud  liyium:  Syri  et  Asiatici  genera  hominum  servituti  ub,xm\.n. 
nata : a quo  non  discrepat  illud  Apollonii  apud  Philostratnm : 

'Aaavpiot  xai  M^Soi  ros  Tupai/i/iSas  npooKvvovai,  Assyrii  vu.ApoiL 
Medi  dominationem  etiam  adorant.  Aristotelis  in.  Politi-  *** 
eorum  xiv.  oi  nepi  ti)v  Aariav  virofierovcri  rtiv  latror iKtjv 
ovhev  ^vayepaivovre^.  Asiatici  dominatum  csguo 
animo  ferunt.  Et  apud  Tacitum  Ciyilis  Batayi  illud  ad  Oal-  hm.iv.  17. 
los:  'Servirent  Syria  Asiaque  et  suetus  regibus  oriens: 


cap. 43.  ubi  Tid.  Ini.  [V.  inftii  § 4].  J.B. 

* Servirent  Syria  Asiaque  et  suetus 
reyilnts  oriens]  Cicero  de  Provinciis 
Consularibus  (cap.  6) : Judais  et  Sy-. 
fis  nationibus  natis  servituti.  Euripidei 
Helena  (ren.  283) : * 

Td  Papfidpmv  SovAa  watrra  wXijv  Mf, 
Sunt  pneter  unum  aerra  cuncte  in  barbaria. 

Quod  ex  iEscbjlo  adumbratum,  apud 
quem  est : Prometh.  Vinei,  pag.  a Ed. 
H.  Steph.  [t.  60] : 

'BAcvA^mv  ydp  ovrtf  joTi  irXi)i'  Atis, 
Nam  nono  Uber  rivit»  extra  unum  Jovem. 

Cui  simile  Lucani  dictum  (ii.  280): 

toto  Jam  Uber  in  ortw 
Solui  Ccmr  erit 


Sallnitina  de  Gentibus  Orientis  [Fragm. 
ap.  Serv.  ad6ear^.ir.v.211]:  Adeo  illis 
inyeniia  est  saneHtcu  reyii  nominis.  Ci- 
tant Serrins  et  PhOargyriui  ad  illum 
in  Georgicis  (iv.  210)  locum.  Apol- 
loniui  de  Dartdde  apud  Philoitratum 
libro  VII.  Aotrvpiov  ydp  »»  nal  MriSoiv 
irpoooucC^uv  obdkv  irir^p  i\sv6eplas  iv- 
dv/ielrai  fieya.  (Cap.  14.  Ed,  Olear.) 
Assyrius  cum  sit  et  Medorum  accola^ 
nibil  pro  libertate  pradarum  cogitat. 
Julianus  contra  Christianos : rl  pe  xpn 
Kad*  liKaarror  bnUsai  fpiKsXsvQtpd» 
rs  Koi  duviroTauTOU  Tsppavms 
6ura,  t6  nal  rtBaoaov  ^vptou 

ual  Ilepaw»  nal  Udpdoou  Kal  irdurtou 


we  look,  not  at  the  acts,  but  at  the  right  of  acting,  it  was  merely  demo- 
cratical : for  both  the  authority  of  the  Senate,  which  he  regards  as  an 
aristocracy,  and  that  of  the  Consuls,  whom  he  considers  as  kings,  was 
subject  to  the  People.  And  the  same  is  to  be  said  with  respect  to 
other  political  writers,  who  regard  external  appearances  and  daily 
administration,  rather  than  the  question  of  Rights. 

XX.  Examples  of  mixed  Sovereignty.  [See  the  text] 

1 The  Hebrew  kings  were  absolute,  like  other  oriental  monarchs : 

10—2 
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nam  et  in  Germania,  et  in  Gallia  tum  reges  erant,  sed,  ut 

oerm.  ii.  idem  Tadtns  notat,  precario  jure  regnandi  et  auctoritate  sua- 
dendi, non  jubendi  potestate. 

2 Supra  quoque  notavimus,  totum  populum  Hebrmum 
fuisse  sub  rege : et  Samuel  jus  regum  describens  satis  ostendit 
adversus  regis  injurias  nullam  in  populo  relictam  potestatem : 
quod  recte  colligunt  veteres  ex  illo  Psalmi : Tibi  soli  peccavi: 
ad  quem  locum  Hieronymus:  ^Qaod  rex  eraty  et  ^ alium  non 

Dmite.  iol  St  Ambrosius : Rex  erat,  nullis  ipse  legibus  tene- 

batur , quia  liberi  sunt  reges  a vinculis  delictorum.  Neque 
enim  ullis  ad  poenam  vocantur  legibus,  ^tuti  imperii  potes^ 
tote : homini  ergo  non  peccavit,  cui  non  tenebatur  obnoxius- 
Idem  legere  est  apud  Isidorum  Pelusiotam  epistola  postremo 
edita  ccclxxxiii.  Video  consentire  HebrsBos,  ^regi  in  eas 
leges  qu89  de  officio  regis  scripto  exstabant  peccanti  inflicta 
verbera : sed  ea  apud  illos  infamia  carebant,  et  a rege  in  sig- 
num pcenitentim  sponte  suscipiebantur,  ideoque  non  a lictore, 
sed  ab  eo,  quem  legisset  ipse,  cmdebatur,  et  suo  arbitrio  ver- 
beribus statuebat  modum.  A posnis  autem  coactivis  adeo  liberi 
erant  reges,  ut  etiam  excalceationis  lex,  quippe  cum  ignominia 
conjuncta,  in  ipsis  cessaret  Hebrmi  Bamachmoni  sententia 
exstat  in  dictis  Rabbinorum,  titulo  de  Judicibus : NuUa  crea^ 
tura  judicat  regem,  sed  Deus  benedictus. 

3 Hmc  cum  ita  sint,  tamen  aliqua  judicia  arbitror  regi- 
bua  ademta,  mansisse  penes  Sjnedrium  LX2^.  virum,  quod 
divino  imperio  a Mose  institutum  ad  Herodis  tempora  perpetua 
^cooptatione  duravit  Itaque  et  Moses  et  David  judices  Deos 


ctirXwf  TMV  $cal  irpd^ 

fipiav  fiapfidpmif,  Kal  S(raTav/9a<riXe£av 
dyairS  K€icTrifi4va  ti^tnroriKWTipav  • 
Quid  tibi  jam  tingtdaHm  €x$equar  oui 
Gtrmanorvm  liberiaitiM  anumiia  et  tm- 
patientia  jugi  ingenia,  eutt  contra  do- 
eiiee  herilem  manum  ferre  Syroe,  Pereat 
et  Parthos,  et  omnes,  qui  aut  ad  orientem 
aut  ad  meridiem  sunt,  barbaros  muUat- 
qut  gentes  alias  contentas  sub  regibus 
mvere  dominos  imitttniibus  t (ApndCy* 
rill.  pag.  13S,  JSd.  Spanhem.)  Claudia- 
nos {De  IV,  Cons,  Hon,  Ten.  306) : 


Nod  tibi  tndidimiu  docfles  wnire  Sabaot : 
Armenl*  dominum  neo  te  pnrfedmus  cne. 

* Nil  tale  habet  Hieronjmui^  in  fauno 
quidem  Psalm.  11.  locum : sed  alibi.  Vide 
Saxmasii  Resp,  ad  JUUtonum,  png,  205. 
et  seqq,  ubi  plores  aUoe  Patres  laudat, 
ita  perperam,  suo  more,  verba  Davidia 
exponentes.  Circa  rem  ipsam  vide  Mil- 
TONUM,  Dgens,  pro  Pop,  Anglic,  Cap. 
2,  pag.  m.  32.  et  Rabod.  Hkbman. 
ScHBLiuM,  De  Jure  Imperii,  pp.  265, 
256.  J,B, 

* Alium  non  timebat]  Idem  Hiero- 


2 The  Hebrew  king  had  peculiar  exceptions  from  the  law : 

3 Tet  some  cases  were  reserved  to  the  Sanhedrim. 
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Tocant,  et  judim  Tocantnr  judicia  Dei : et  judices  dicuntur  omt.  i n.  et 
non  humana,  sed  dirina  vice  judicare.  Imo  aperte  distin-  ^ & 
guuntur  res  Dei  a rebus  regis^  ubi  res  Dei,  monentibus  doc-  ic»ron.Exyi. 
tissimis  Hebrmorum,  judicia  ex  lege  Dei  exercenda  intelligi  six.  n. 
debent.  Non  nego  regem  Judmorum  capitalia  qumdam  judicia 
per  se  exercuisse : qua  in  re  ipsum  regi  decem  tribuum  Is- 
raeliticarum  praefert  Miumonides : quod  et  exempla  non  pauca, 
tum  in  sacris  literis,  tum  in  scriptis  Hebraeorum  evincunt : sed 
quaedam  cognitionum  genera  regi  videntur  non  permissa,  ut 
de  tribu,  de  pontifice,  ^de  propheta.  Ejusque  rei  argumentum 
est  in  Jeremiae  prophetae  historia,  quem  cum  proceres  ad  mor-  Jer.  xxzviu. 
tem  deposcerent,  respondit  Rex:  Ecce  in  potestate  vestra 
est,  nam  contra  vos  rex  nihil  potest:  in  hoc  negotiorum 
genere  sdlicet  Imo  et  qui  alia  quavis  de  causa  apud  S jne- 
drium  reus  factus  esset,  eum  rex  judicio  eximere  non  poterat. 

Ideo  Hyrcanus  judicium  de  Herode  (cum  impedire  non  pos-  JfM.  Ant.  xW. 
set)  arte  elusit.  **** 

4 In  Macedonia  a Carano  orti,  ut  apud  Arrianum  Callis- 
thenes  ait,  ov  aXXd  yofitp  Ma/ce^oveu/  apj^ovrei  SiereXearav* 
non  vi,  sed  lege  in  Macedonas  imperium  obtinebant.  Curtius 
libro  IV.  Macedones  assueti  regio  imperio,  sed  in  majore  li-  oep.vh. 
bertatis  umbra  quam  ceteros  gentes.  Nam  et  judicia  de 
eiviuro  capite  non  erant  penes  regem.  Idem  Curtius  lib.  vi.  vul  n. 
De  capitalibus  rebus  vetusto  Macedonum  modo  inquird)at 
exercitus : in  pace  erat  vulgi : nihil  potestas  regum  valebat, 
nisi  prius  valuisset  auctoritas.  Est  et  alterum  mixturm 
hujus  indicium  alio  Curtii  loco : Macedones  scivere  gentis  suce  Ln>.  vuli. 

n.  IS. 


nymns  epistola  ad  ButHemn  de  Pemi- 
<01^ : Rex  enhn  erat : alium  non  ime^ 
hot : alium  Tum  habebat  super  se.  (Torn. 
I.  pag.  221  B.) 

b Tuti  imperii  potestate']  Paria  habet 
ad  eandem  Psalmam  Arnobina  minor. 
Yitigesapud  Cassiodomm : Causaregue 
potestatis  supernis  est  applicanda  judU 
eiis,  quandoquidem  illa  a cado  petita 
est,  ita  soli  calo  debet  innocentiam.  [Lo- 
cal jam  adlatns  inpra  ad  § tui.  nam. 
16.  abi  Tide  qom  diximus.  J.  B,]  ■ 

* Mera  fiibala,  quam  plenissime  oon- 
fittarit  Saucauus,  Dqfens.  Reg.  cap.  ii. 


et  post  illam  alii.  Bationes  ab  atraqae 
parte  adlatas  collegit  Sbldenub,  De 
Synedriis,  Lib.  iii.  cap.  9.  ubi  ipse  rem 
in  medio  relinquit.  J.  B. 

* Perpetoitatem  illam,  in  dubiam  a 
quibusdam  jam  rerocatam,  funditus  erer- 
tit  Clar.  CleBicus,  in  Judicio  de  Hist. 
Critic.  Simonii,  Gallice  edito,  Epist.  x. 
et  postea  Biss.  sing^ulari  subjecta  Com. 
mentario  in  Libros  Historicos  V.  T. 
J.B. 

c De  propheta]  Non  eeqnt  prophe-. 
tam  perire  extra  JeruMaiem.  Lac.  xiii 
88. 


4 Mixed  sovereignty  among  the  Macedonians:  the  Gothones:  the 
Pheacians: 


150 


BELLI  PARTITIO  DUPLEX. 


[Lib,  I. 


more,  ne  rex  pedes  venaretur,  aut  sine  electis  prinaipum 
cerm.  43.  amicoTumve.  Tacitas  de  Oothonibus:  Regnantur  paulo 
jam  addictius  quam  cetercs  Germanorum  gentes,  nondum 
tamen  supra  libertatem-  Nam  principatum  ante  descripserat 
auctoritate  suadendi,  non  jubendi  potestate:  regnum  autem 
Cap.  44.  plenum  postea  his  verbis : Unus  imperitat,  nuUis  jam  excqh 
tionibus,  non  precario  regnandi  jure,  Eustathius  ad  sextum 
Odjssem,  ubi  Phosacum  respublica  describitur,  ait  esse 
Xevaiu  fiaaiXeiai  xai  apioTOKparlas,  ^mixtum  aliquid  ex 
regis  et  procerum  potestate. 

6 Simile  quid  in  Romanorum  regum  temporibus  observo : 
nam  tum  omnia  ferme  negotia  manu  regia  expediebantur. 
^ jnn.  lii.  sa  Romulus  nobis,  ut  libitum,  imperaverat,  inquit  Tacitus.  Con- 
stat  initio  civitatis  reges  omnem  potestatem  hahuisse^  inquit 
jur  tamen  quaedam  populo  excepta,  etiam  illo  tem- 

A^.  Horn,  pore,  vult  Halicarnassensis.  Quod  si  Romanis  magis  credimus, 
in  causis  quibusdam  provocationem  ad  populum  a regibus 
fuisse  ex  Ciceronis  de  republica  libris,  ex  pontificalibus  quoque 
loa  ec  libris  et  Fenestella  annotavit  Seneca.  Mox  Servius  Tullius, 
non  tam  jure  quam  auris  popularibus  ad  regnum  pervectus, 
plus  etiam  vim  regni  imminuit:  quippe,  ut  loquitar  Tacitus, 
jfmatiii.98.  Sanctor  legum  queis  etiam  reges  obtemperarent.  Quominus 
Lib.  iL  1.  mirandum  quod  Livius  dicit,  primorum  consulum  potestatem  a 
regia  hoc  ferme  uno  distitisse,  quod  annua  esset. 


d Mixtum  aliquid  ex  regit  et  pro- 
cerum potetiale\  Laonicns  Chaloocon- 
dylaa  talU  ait  ease  regna  Pannonnm 
et  Anglorum,  libro  ii,  Arragonam  Lib. 
V,  et  NatarrsB  eodem  libro,  ubi  ait  neo 
magutratnsa  rege  creatoe,  nec  pnesidia 
imposita  nisi  rolentibaa,  nec  quicqnam 
populo  imperatum  contra  mores.  Regee 
alios  esse  pleno  cum  jure,  alios  sub 
legibus,  etiam  Judieus  Leri  Gersonidee 
notayit  ad  1 Sam.  yiii.  4.  Mira  quss 
de  Taprobane  scribit  Plinius  Lib.  ti. 


cap.  xxU : Eligi  regem  a populo  teneeia 
elementiaque,  liberot  non  habentem,  et, 
n poetea  gignat,  abdicari,  ne  Jiat  here- 
ditarium regnum.  Rectores  ei  a populo 
XXX.  dari,  nec  nisi  plurium  sententia 
quenquam  capite  damnari.  Sic  quoque 
appellationem  esse  ad  populum:  i.xx. 
judices  dari.  Si  liberent  ii  reum  non 
amplius  xxx.  [ita  enim  legi  locus  hio 
debet]  iis  nullam  esse  dignitcdem,  gra. 
vissimo  probro.  Regi  cultum  Liberi  pa- 
tris, ceteris,  Arabum.  Regem,  si  quid 


6 Under  the  Roman  kings : 

6 In  Rome  under  the  early  Consuls : 

7 In  Athens  at  the  time  of  Solon. 

These  points  being  settled,  let  us  examine  certain  questions  which 
often  occur  in  this  matter. 

XXI.  1 First,  Whether  one  who  is  bound  by  an  unequal  alliance 
can  hare  sovereign  power. 
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6 Similis  etiam  mixtura  ex  populari  et  optimatum  poten- 
tia Romm  fuit  tempore  interregni,  et  primis  consulum  tempo- 
ribus : nam  in  rebus  quibusdam,  iisque  majoribus,  ita  demum 
ratum  erat  quod  populus  jussisset,  ®si  Patres  auctores  fierent : 
quod  postea,  vi  populi  aucta,  speciem  tantum  veterem  retinuit, 
cum  in  incertum  comitiorum  eventum  Patres  auctores  fieri  coe- 
perunt, ut  Livius  et  Dionysius  notant.  Quin  et  serius  aliquanto  17. 
mixturse  mansit  aliquid,  quamdiu,  ut  idem  loquitur  Livius,  im-  im- 
perium penes  Patricios,  (id  est,  Senatum,)  penes  tribunos  (id  liv.tl  37.11. 
est,  plebem)  auxilium  erat,  jus  nempe  vetandi,  sive  intercedendi. 

7 Sic  et  Isocrates  Atheniensium  rempublicam  Solonis  oratpanath. 
temporibus  vult  fuisse  StjfioKpariav  apK^TOKparia  ike/jnyfiivrivy  ^ 
potestatem  optimatium  populari  mixtam.  His  positis,  qums- 

tiones  quasdam,  qua  frequentem  in  hoc  argumento  usum  ha-* 
bent,  examinemus. 

XXL  1 Prima  est,  an  summum  imperium  habere  possit 
is  qui  inaequali  fodere  tenetur  ? Inaequale  fodus  hic  intelligo, 
non  quod  inter  viribus  dispares  initur,  quomodo  Thebana  dvi-  piutarch.r/L 
tas  Pelopidae  tempore  fodus  cum  Persarum  rege  habuit,  et  d- 
Romani  olim  cum  Massiliensibus,  deinde  cum  rege  Masanissa : JuKto.xiuL3. 
nec  quod  actum  habet  transeuntem,  ut  cum  hostis  qui  sit  ad  a.ekn.i.''* 
amicitiam  recipitur,  dum  impensas  belli  solvat,  aut  aliud  quid 
praestet : sed  quod  ex  ipsa  vi  pactionis  manentem  praelationem 
quandam  alteri  donat : hoc  est,  ubi  quis  tenetur  alterius  im- 


ddinquai,  ntorte  mtdeUtri,  nuUo  interi- 
mente,  sed  aversantibu»  ametie,  et  eom- 
mereia  etiam  temumU  negantUnu.  Ser- 
Tins  ad  illud  it.  JEneidoe : Papulumque 
patreeque.  Quidam  hoe  loco  volunt  tree 
partes  politus  comprehensas,  populi,  op- 
timatium,  regia  potestatis,  Cato  enim 
ait  de  tribus  isHs  partibus  ordinatam 
fuisse  Carthaginem,  (In  vera.  682). 
[Non  yidetnr  necessaria  emendatio, 
quam  Auctor  noster  heic  obiter,  in  loco 
Plinii,  Tult  fieri : et  verba,  nt  legatur. 


recte  exponit  Hardninns,  not.  7,  pag. 
324.  Torn.  i.Ed,  tn  fsl,  J,  R.] 

• Si  patres  auctores  ferent]  Plutar- 
chns  Coriolano  (pag.  227  e.  Ed,  Wech.) : 
h dtf/iOT  &Kvpos  nr  Tov  xal  vSpip 

n iroieiv  dvev  irpoPovXevfiaroi*  Po» 
putus  jus  non  habebat  aut  Ugem  condendi, 
aut  aliud  quid  jubendi,  nisi  Senatus  pra» 
cessisset  auctoriteu.  Similem  mixtaram 
in  Genuatinm  republics  suis  temporibus 
observat  Chalcocondjlas  libro  v. 


By  an  unequal  alliance,  or  unequal  league,  I do  not  mean  one  in 
vrhich  the  parties  have  a different  amount  of  power ; as  the  league  of 
the  Thebans  with  the  Persians  at  the  time  of  Pelopidas;  and  of  the 
Romans  with  the  Massilians,  and  afterwards  with  king  Masanissa ; 
nor  a league  which  has  a transient  operation,  as  when  he  who  was  an 
enemy  is  received  into  amity,  on  condition  of  paying  the  ezpences  of 
the  war,  or  any  other  consideration ; but  a league  which  by  the  force . 
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perium  ac  majestatem  conseryare,  ufc  in  fcedere  iEtolorum  cum 
Eomanis  erat,  id  est,  turn  operanl  dare,  ut  ejus  imperium  in 
tuto  sit,  turn  ut  dignitas,  qum  majestatis  nomine  significatur. 
Germ.»,  ei  coustct.  Imperii  reverentiam  dixit  Tacitus,  et  sic  explicat; 

Sede  finibuaque  in  sua  ripa^  mente  animoque  nobiscum 
Lib. iy.is.  agunt.  Florus:  Illi  quoque  reliqui^  qui  immunes  imperii 
°*  erant,  sentiebant  tamen  magnitudinem,  et  victorem  gentium 

populum  Romanum  reverebantur;  ad  quod  genus  rrferenda 
sunt  jura  qnmdam  eorum,  qum  nunc  vocantur  protectionis,  ad- 
vocati», mundiburdii ; item  jus  urbium  matricum  in  colonias 
LiMv.  84^95.  apud  OrsBCOS.  Nam,  ut  Thucydides  ait,  colonise  cum  urbibus 
matricibus  pari  erant  jure  libertatis,  sed  debebant  n/u^i;  rviv 
fiLrjTpoiroXiv,  et  exhibere  rd  yepa  rd  vojuu^o/uLeva,  reverentiam 
scilicet  et  honoris  signa  quaedam. 

Lib.Ltt.n.4.  2 Livius  do  veteri  foedere  inter  Romanos,  qui  Albae  jus 
omne  acceperant,  et  Latinos  Alba  oriundos:  In  eo  fcedere  su- 
j)mor  Romana  res  erat.  Recte  Andronicus  Rhodius,  post 
Aristotelem,  amicitiae  inter  dispares  hoc  ait  proprium,  ut  poten- 
tiori  plus  honoris,  infirmiori  plus  ausdlii  deferatur.  Scimus 
L.  fwmdiiM.  quid  ad  hanc  quaestionem  Proculus  responderit,  scilicet  liberum 
Mi^^upotL  esse  populum,  qui  nullius  alterius  potestati  subjectus  sit,  etiam- 
si infodere  comprehensum  sit,  ut  is  populus  comiter  alterius 
populi  majestatem  conservaret.  Si  ergo  populus  tali  foedere 

* Legendum  cum  Haloandbo  : cantor.  Vid.  miutr.  Spahhemii  Orh, 

que  viribut  nobis  pares  suni,  Slq.  J,  B,  Rom.  ii.  17.  pag.  452]  qoi  abroropot 

f Sie  populi fibdere  inferiores']  Tide  soiqoe  juris  PertiB  militabant,  apud 
Cardinalem  Tnachum  fp.  condnd.  Agathiam  libro  iii.  (cap.  8.)  Sic  Irenes 
IO  ccoo  xxxT.  Exemplum  habes  in  consilium  fuit,  inter  mariti  liberos  ita 

Dilimnids,  [rei  Dolomitis,  ut  alibi  to-  partiri  imperium,  ut  post  natos  faceret 


of  the  compact  gives  a permanent  precedence  to  one  of  the  parties ; 
when  for  instance,  the  one  party  is  bound  to  preserve  the  authority 
and  majesty  of  the  other,  as  was  the  case  in  the  league  of  the  EtoUans 
with  the  Romans.  [See  the  explanation  in  the  text.]  To  this  relation 
are  referred  what  are  called  the  Rights  of  Protectorate,  Advocacy, 
Patronage,  and  the  Rights  of  the  Mother-cities  in  Greece  over  their 
Colonies.  [See  Thucydides.]  So  the  league  between  Alba  and  Rome. 

2 This  is  the  characteristic  of  an  alliance  between  nnequals; 
that  the  greater  share  of  power  goes  to  the  stronger,  the  greater  share 
of  advantage  to  the  weaker.  [Andronicus  Rhodius.]  And  a people  is 
free  which  is  not  under  the  power  of  any  other,  even  though  there  be 
a league  in  which  it  is  stipulated  that  it  shall  preserve  the  majesty  of 
another  people : [as  Proculus  prononnced.]  Since  therefore  a people 
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obligatus  liber  manet,  si  alterius  potestati  subjectus  non  est, 
sequitur,  ut  summum  imperiifm  retineat  Atque  idem  de  rege 
pronunciandum  est.  Est  enim  populi  liberi  et  regis,  qui  vere 
rex  sit,  eadem  ratio.  Addit  Proculus,  illud  adjici  in  foedere, 
ut  intelligatur  alterum  populum  superiorem  esse,  non  ut  intel- 
Ugatur  alterum  non  esse  liberum.  Superiorem  hic  intelligere 
debemus  non  potestate  (jam  enim  dixerat  talem  populum  al- 
terius potestati  subjectum  non  esse)  sed  auctoritate,  et  digni- 
tate : quod  yerba  sequentia  apta  admodum  similitudine  expli- 
cant. Q^emadmodum^  inquit,  clxentea  nostros  inteUigimus 
liberos  esse,  etiamsi  neque  auctoritate,  neque  dignitate,  neque 
jure  ^omni  nobis  pares  swat : sio  et  eos,  qui  majestatem  nos- 
tram comiter  conservare  debent,  liberos  esse  intelligendum 
esU 

3 Clientes  in  fide  sunt  patronorum;  ^mc  populi  findere 
inferiores  in  fide  populi,  qui  dignitate  est  superior.  Sunt  ewl 
vpoaraTai^,  ou^  i/ttotcXsij,  sub  patrocinio,  non  sub  ditione^ 
ut  Sjlla  apud  Appianum  loquitur ; in  parte,  non  in  ditione,  ut 
Livius : et  Cicero  officiorum  secando  sanctiora  Ula  Komanorum 
tempora  describens,  patromnium  socioram  ait  penes  eos  fuisse, 
non  imperium:  quicum  satis  convenit  dictum  illud  Scipionis 
Africani  Majoris : Populum  Romanum  beneficio  quam  metu^^^^^- 
cbKgare  homines  maUe,  exterasqm  gentes  fide  ac  societate 

Stvripov^  /iiv  Kara  triaconim  protsctionenu  dedere.  Hero* 

d^lufia,  avTovcfiow  n koI  airroKpd»  dianue:  *Oirpotivii¥  re  «ai 
*ropa*  cKd<rrov«,  digniUde  quidem  m»>  cvy  ^laa»  ol  pi»  vu^Kooi,  ol  tpiXot 
floree,  ceterum  eui  jurie  plcfueque  potes--  koI  ovppaxou  Osro&iorum  et  Arme- 
tatis»  Vide  Cnntzimn  Saxonieorum  morum,  quorum  hi  subditi  erani,  illi 
X.  (cap.  3)  de  urbibas,  qnn  m in  Aos-  amici  ac  socii.  Lib.  tu.  (c.  2.) 


bound  by  such  a league  is  free,  it  follows  that  it  preserres  its  sovereignty. 

The  same  may  be  said  of  a king ; for  there  is  an  entire  analogy 
between  a free  people,  and  a king  who  is  truly  a king.  Proculus  adds, 
that  though  one  of  the  peoples  be  superior,  both  are  free ; superior  is 
here  understood  not  of  power,  but  of  authority  and  dignity.  So  Clients 
are  free,  yet  inferior  to  Patrons. 

3 Clients  are  under  the  protection  of  their  Patrons  (tn  fide  patro- 
norum) ; so  in  an  unequal  allianoe,  the  inferior  people  is  under  the 
protection  of  the  people  superior  in  dignity.  They  are  under  their 
patronship,  not  under  their  authority,  sub  patrooiino,  non  sub  dUione. 
There  are  many  examples  of  this  distinction,  in  Appian,  Livy,  Cicero, 
Strabo.  [See  the  text.]  As  private  patronship  does  not  take  away  per- 
sonal liberty,  so  public  patronship.  does  not  take  away  public  liberty, 
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junctas  haherCy  quam  tristi  subjectas  servitio:  et  quae  Strabo 
commemorat  de  Lacedamoniia  pdst  Komanorum  in  Graeciam 
Ge^.  vui.  adventum : efxeipav  eXevOepoi,  ttXiji/  twv  (piXiKwv  XeiTovpyiSr 
^Xo  (TVPTeXovvTes  ovSev*  manserunt^  inquit,  liberi^  nihil 
eonfermtes  praeter  operas  sociales.  Sicut  patrocinium  priva- 
tum non  tollit  libertatem  personalem,  ita  patrocinium  publi- 
cum non  tollit  libertatem  civilem,  quae  sine  summo  imperio 
intelligi  nequii  Ideo  apud  Livium  opponi  videas,  ^in  fide 
esse  et  in  ditione.  Et  Sjllaeo  Arabum  regi  minatus  est  Au- 
7u;m  A]  Josepho,  ni  injuriis  in  vicinos  abstineret,  cura- 

turum se,  ut  ex  amico  subditus  fieret;  cujus  conditionis  erant 
reges  Armeniae,  quos  in  ditione  Romana  fuisse  ad  Yologesen 
scribebat  Paetus,  et  proinde  sono  magis  nominis  quam  re  ipsa 
reges:  quales  Cypri  aliique  reges  olim  sub  regibus  Persis, 
vTTora'yeyT^Vj  subditi,  ut  Diodorus  loquitur. 

4 Obstare  his  quae  diximus  videtur,  quod  addit  Proculus: 
At  fiunt  apud  ws  rei  ex  civitatibus  foederatis,  ei  in  eos 
damnatos  animadvertimus.  ^Sed  ut  haec  res  intelligatur, 
sciendum  est  quatuor  incidere  posse  controversiarum  genera. 
Primum,  si  subditi  populi  aut  regis,  qui  in  fide  est  idterius, 
dicantur  fecisse  contra  foedus : deinde,  si  ipsi  populi  aut  reges 
accusentur : tertio,  si  socii,  qui  in  ejusdem  populi  aut  regis 
fide  sunt,  inter  se  litigent:  quarto,  si  subditi  conquerantur 

7 vide,  exempli  gratia,  'Lib.  Tifi.  verbu  petita,  adeoqne  hacteniu  snper- 
cap.  L in  fine;  et  Lib.  xxxvi.  cap.  28.  xacanea  fiant,  qnecnmqae  Auctor  sub- 
Dum.  4.  J.B.  jidt,  ai  animadrertatar,  quod  Terisai- 

* SolTitnr  omnino  difficultaa,  ex  illia  mum  eat,  Popnloa,  et  Regea,  qui  tuno 


which  cannot  exist  without  sovereignty.  Other  kings,  on  the  contrary, 
were  really  subjects  of  the  superior  power,  as  the  kings  of  Armenia  to 
the  Romans,  the  kings  of  Cyprus  to  the  Persian  king.  [See  the  au- 
thorities: Qronovius  adds,  for  the  Armenians,  Florus,  4, 12.] 

4 Proculus  adds  that  Ws  (the  Romans)  take  cognisance  of  erwdnals 
in  the  federcUe  cities  ; which  seems  at  variance  with  what  we  have  said. 
To  understand  this,  we  must  know  that  there  may  be  four  kinds  of 
controversies  in  such  cases.  First,  if  the  subjects  of  the  people  or 
king  which  is  under  the  protection  of  another,  be  charged  with  viola- 
tion of  the  terms  of  the  league:  secondly,  if  the  peoples  or  kings 
themselves  be  so  charged : thirdly,  if  the  allies,  who  are  under  the 
protection  of  the  same  people  or  king,  have  a dispute  among  them- 
selves : fourthly,  if  the  subjects  complain  of  wrong  done  them  by  those 
under  whose  authority  they  are. 

In  the  first  case,  if  the  offence  be  apparent,  the  king  or  people  ia 
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de  injuriis  eorum,  quorum  sunt  in  ditione.  Frima  specie  si 
peccatum  appareat,  tenetur  rex  aut  populus  eum,  qui  nocuit, 
aut  punire,  aut  ei  cui  nocitum  est  dedere : quod  non  tantum 
inter  iumquales,  sed  et  inter  sequaiiter  foederatos  locum  habet, 
imo  etiam  inter  eos,  qui  nullo  foedere  tenentur,  ut  ostendemus 
alibi.  Tenetur  etiam  dare  operam  ut  damna  resmrciantur ; 
quod  officium  Bomse  erat  recuperatorum.  Gallus  .£lius  apud 
Festum : Reciperatio  est  cum  inter  populum  et  r^es  natio- 
nesque  ac  civitates  peregrinas  lex  convenit,  quomodo  per 
reciperatorem  reddantur  res,  redperenturqm,  resqm  priva- 
tas inter  se  persequantur.  At  socioi*um  alter  in  sodi  subdi- 
tum jus  prehensionis  aut  punitionis  directe  non  habet.  Itaque  . 
Decius  Magius  Campanus  ab  Annibale  yinctus  et  Cyrenas  juv.  xxul  7. 
delatus,  atque  inde  deportatus  Alexandriam,  docuit  contra 
jus  foederis  yinctum  se  ab  Annibale  esse : atque  ita  yinculis 
liberatos  est. 

5 Secunda  specie  jus  habet  socius  cogendi  socium,  ut  stet 
foederis  legibus,  atque  etiam  puniendi,  ni  steterit  Sed  hoo 
quoque  insequali  foederi  proprium  non  est.  Idem  enim  locum 
habet  in  foedere  sequali.  Nam  ut  quis  ultionem  sumat  ab  eo 
qui  peccayit,  satis  est,  ut  ipse  ci  qui  peccayit  subditus  non 
sit ; quod  alibi  a nobis  tractabitur.  Quare  etiam  inter  reges 
aut  populos  non  foederatos  idem  usu  yenit. 

temporis  a Bomanls  dicebantur  Feede-  luculenter  demonstraTit  vir  Illustrissi. 
raH  et  Liberi,  precariam  tantum  aWo-  mu8,Ez£CHX£LSFAirHEMn7B.  Orh.Rom. 
po/itae  et  libertatem  habuisse,  ac  re  Exercit.  ii.  cap.  z.  J,  B. 

Tera  subjectos  et  obnoxios  fuisse.  Id 


bound  either  to  punish  the  offender,  or  to  give  him  up  to  the  party 
whom  he  has  wronged ; but  this  holds  good,  not  only  in  unequal,  but 
in  equal  alliances,  and  even  when  there  is  no  league  in  existence,  as 
we  shall  hereafter  shew.  They  are  also  bound  to  see  that  compensa- 
tion be  made,  which  was  the  office  of  the  BeeupmOores  at  Rome.  [See 
the  definition  of  Recuperatio  from  Festus.]  But  one  of  the  allied  states 
has  not  a direct  Bight  of  seizing  or  punishing  the  subject  of  another. 
So  when  Annibal  seized  Decius  Magius  the  Campanian,  he  pleaded 
against  this  as  contrary  to  the  federal  Bights,  and  was  set  at  liberty. 

6 In  the  second  case,  one  ally  has  the  power  of  compelling  another 
to  abide  by  the  terms  of  the  league,  and  even  of  punishing,  if  this  be 
not  done.  But  this  also  is  not  peculiar  to  unequal  alliances ; for  the 
same  holfls  in  an  equal  alliance.  For  in  order  to  justify  any  party  in 
doing  himself  justice  upon  a wrong-doer,  it  is  sufficient  that  he  be 
not  himself  the  subject  of  the  offender;  a case  elsewhere  to  be 
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6 Tertia  specie  ricuiin  foedere  seqnali  solent  controversiss 
deferri  ad  ^conventum  sodorum,  quos  scilicet  res  non  tangit, 
ut  Qrsecos,  Latinos  veteres,  et  Germanos  olim  fecisse  legimus ; 
aut  alioqui  ad  arbitros,  aut  etiam  ad  principem  foederis  tan- 
quam  communem  arbitrum : ita  in  foedere  insequali  plerumque 
convenire  solet,  ut  controversiae  disceptentur  apud  eum,  qui 
superior  est  in  foedere.  Quare  ne  hoc  quidem  ostendit  imperii 
potestatem.  Nam  et  reges  apud  judices  a se  constitutos  judi-» 
do  contendere  solent. 

7 In  postrema  specie  jus  cognoscendi  nullum  est  sociis. 
Ideo  cum  Herodes  quaedam  adversus  liberos  ad  Augustum 

JM.XVL4.  sua  sponte  deferret,  dixerunt  illi:  Poteras  de  nobis  supplU 
cium  sumere  tuo  jure,  tum  qua  pater,  tum  qwx,  rex.  ^Et 
^ Romae  a Carthaginensium  quibusdam  Annibal  ac- 

cusaretur,  dixit  non  oportere  se  Patres  Conscriptos  reipublicae 
POLUL9.  Carthaginensium  interponere.  Et  hoc  est,  in  quo  Aristoteles 
ait  societatem  a dvitate  differre,  quod  sociis  corae  sit,  ne  inju- 
ria in  ipsos  committatur,  non  vero  ne  sodae  dvitatis  dves 
inter  se  injurias  committant 

8 Solet  et  illud  objici,  quod  in  historiis  ei  qui  foedere 
superior  est  imperandi,  et  ei  qui  inferior  est  parendi  vox  inter- 
dum tribuitur.  Sed  nec  hoc  movere  nos  debet:  aut  enim  agi- 
tor de  rebus  ad  commune  bonum  sodetatis  pertinentibus,  aut 


f CoHoenium  sociorum]  Talis  con- 
tentus Tocatnr  KoivodUuov  in  tetere  oo- 
lamna  lootroXireias  sixe  communicatas 
civitatis  Priansiornm  et  Hieropotami- 
omm.  [Immo  Hierapjtniornm,  ut  ha- 


bet Inscriptio,  primum  edita  a J.  Pri- 
cao,  not.  in  Apuleii  Apolog,  pag.  69,  et 
teqq,  postea  inter  Marmora  Oxomauia, 
pag.  116,  ef  tcqq.  Vide  et  Orbem  Ro- 
manum RL  Spahhbmu,  i.  4 et  u.  16^ 


treated.  And  therefore  this  is  practised  between  kings  and  peoples 
not  federate. 

6 In  the  third  case,  as,  in  equal  alliances,  the  dispute  is  commonly 

referred  to  a oonrention  of  the  allies  who  are  not  interested  in  the 
dispute,  as  we  read  that  the  Greeks,  antient  Latins,  and  Germans  used 
to  do ; or  otherwise,  to  arbiters,  or  to  the  Head  of  the  League  as  a 
common  arbiter:  so,  in  unequal  alliances,  it  is  commonly  agreed  that 
disputes  are  to  be  settled  by  reference  to  him  who  is  the  superior  in 
the  alliance.  Bat  this  also  does  not  prove  superior  authority ; for 
even  kings  are  accustomed  to  have  pleas  before  judges  appointed  by 
themselves.  ^ 

7 In  the  fourth  case,  the  allies  have  no  Right  of  Cognisance.  So 
when  Herod  made  accusations  against  his  sons  to  Augustus,  they 
pleaded  that  he  himself,  both  as  father  and  as  kipg^  had  cognisance  of 


i 


Cap.  in.]  SUMMI  IMPERH  EXPLICATIO.  157 

de  utilitate  privata  ejus,  qui  superior  est  iu  foedere.  In  rebus 
communibus,  extra  tempus  conventus,  etiam  ubi  foedus  aequale 
fiit,  solet  is,  qui  lectus  est  princeps  foederis  Da- 

niel. xi.  22)  sociis  imperare,  ut  Agamemnon  regibus  Graecis, 
Lacedaemonii  Graecis  postea,  deinde  Athenienses.  In  oratione  • 
Corinthiorum  apud  Thucydidem  legimus:  T01/9  y/ye- cap. iso. 

iULOva^  Ta  iSia  cf  «crov  yefiovra^^  ra  Koivd  'jrpoaKoirelv^  De- 
cet eoSf  qui  foederis  principes  sunt^  circa  suas  quidem 
utilitates  nihil  prcedpuum  sumere,  at  in  communibus  rebus 
curandis  eminere  supra  ceteros.  Isocrates  veteres  Athenien- 
nes  doctum  exercuisse  ait,  oXwv  en-KTraTodvra^,  iSiq  ^ €Ka- 
<rToi;s  eXevOepovi  e<3i/ra$  elmi*  curam  gerentes  ^ pro  sociis 
omnibus,  sed  ita  ut  iis  libertatem  integram  relinquerent. 

Et  alibi:  arpaTtiyelv  otofAevovs  Setif,  ctWd  fjLjj  rvpapvelp,  ita  iud.p.BSm. 
ut  imperium  habere  belli,  non  dominari  se  debere  censerent. 

Item:  avfifiayiKws,  aXX*  ov  SeairoTiKw^  fiovXevonAevov^  n-epl  Md,p.eac. 
aurwv,  socialiter,  non  heriliter  res  eorum  curantes.  Hoc 
ipsum  Latini  imperare,  Graeci  modestius  rdaaeiv  dicunt. 
Athenienses  delato  sibi  ductu  belli  in  Persas,  era^av,  inquit 
Thucydides,  ay  re  eSei  irapeyeiv  t£v  iroXeiov  ^prig.aTa  irpos  Ub.i.98. 
Toi/  ^pfiapov  Kat  ay  vdSk  * ordinarunt  (sic  qui  Roma  in  Grae- 
ciam mittebantur,  dicebantur  mitti  ^ad  ordinandum  statum 
liberarum  civitatum)  quce  urbes  pecunias  in  barbarum,  queo 

p.  426.  J.  R.]  smn,  qui  ne  quidem  Orationem,  nbi 

^ Ei  8dpio\  Vide  Pol jbinm  in  le-  h»c  omnia  leguntor,  indicabat  J,  B, 
gationnm  excerpto  cv.  * Ad  ordinandum  ttaJtum  liberarum 

* Immo  renem  ommtoii ; est  enim  in  evriiatum^  Flinins  epistoloTum  yiii.  24. 

Groco  irpayfidrw»,  ab  Auctore  omis- 


them.  -So  when  some  of  the  Carthaginiana  complained  to  Rome 
against  Annibal,  Scipio  said  that  the  Senate  ought  not  to  interfere  in 
the  interior  matters  of  Carthage.  And  so  Aristotle  says  that  an  Alli- 
ance differs  from  a single  Stote  in  this ; that  Allies  provide  against 
their  own  mutual  injuries,  but  not  against  the  mutual  injuries  of  the 
citizens  of  one  of  the  Allied  States. 

8 In  unequal  alliances,  the  words  command  and  obedience  are  some- 
times used  with  reference  to  transactions  between  the  superior  and 
inferior : but  this  does  not  refute  what  we  have  said.  Such  terms  are 
either  used  of  things  tending  to  the  common  good  of  the  alliance^  or 
to  the  private  advantage  of  the  superior. 

In  common  things,  at  times  when  the  common  convention  is  not 
assembled,  the  Head  of  the  League  usually  gives  commands  to  the 
allies ; as  Agamemnon  to  the  Greek  kings ; and  the  Lacedsemonianf^ 
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fULves  conferrent.  Hoc  enim  si  facit,  qui  princeps  tantam  est 
in  foedere,  non  mirum  est  si  in  foedere  inaequali  idem  faciat  is, 
qui  superior  est  foedere.  Imperium  ergo  hoc  sensu,  id  est^ 
^yefjLovta,  libertatem  aliorum  non  tollit  Rhodii  in  oratione 
Lib.  xzzviu  apud  Senatum  Romanum,  quse  apud  Liyium  exstat : Greed 
domesticis  quondam  viribus  etiam  imperium  ampleetehantur  : 
nunc  imperium  ubi  esU  ibi  ut  sit  perpetuum  optant : Uber- 
tatem vestris  tueri  armis  satis  habent^  quoniam  suis  non 
possunt.  Sic  post  Cadmeam  a Thebanis  receptam  narrat 
Lib.3nF.p.47i^  Diodorus  multas  ciritates  Graecas  conrenisse  n-aaar  v9ra/o;^tfiy 
aih'ovofiovfy  qyeMoat  \pwfjJva9  aOqvaloi^,  omnes  ut  Uberes 
essent,  sed  Atheniensium  ductu  uterentur.  De  ipsis  Atheni- 
Orat  31.  MH  enmbus  Philippi  Macedonis  tempore  Dion  Prusaeensis:  ore 

Mod/OC.p.  ^ " / - V .V  ^ / 

Ti^  Ygyefiovta^  irapaxeywpviKaah  rd  o eXevuepiar  fioinfr 
Xoiwou  avrelxovro : quo  tempore  ductu  belli  omisso  Uberta- 
oatt.  tem  solam  retinebant.  Sic  Caesar  quos  sub  imperio  Suevorum 
fuisse  dicit,  eosdem  mox  socios  nominat 

9 In  iis  yero  rebus,  quae  ad  propriam  utilitatem  spectant, 
superioris  postulata  solent  imperia  dici,  non  ex  jure,  sed  ex 
effectus  siinilitadme,  sicut  regum  preces  imperia  saepe  esse  di- 
Gap.i.  cuntur,  et  aegroti  imperare  medicis.  Livius,  Lib.  xlii:  Ante 

^ Sub  umbra  /aderis]  Hoc  ipsum  postea  in  consuetudinem  parendi,  Ro^ 
Mt  qaod  Arato  Plntarchus  dicit,  (pi^.  man'e  eUmenter  provocantUms,  ptrtene» 
1045  ▲.)  orvfifiaxiup  inroKopfXsadai.  runi,  (Cap.  10,  JBd.  CdL)  Ccasar,  quos 
molle  eervUhtm,  Yocula  apud  Tacitum  in  .£duonim  amicitia  fuisse  prius  dixe- 
Historiarum  it.  (c.  57.)  Festus  Rufus  rat  et  clientes  Tocarat,  post  sub  imperio 
ds  Rhodiis:  Primum  libere  acebant,  ftiisse  memorat.  [RsS.  QalL  vii.  75. J 


and  afterwards  the  Athenians,  to  the  Greek  States.  [See  Thucydides 
and  Isocrates.]  The  Latins  call  this  commanding!  (imperare;)  the 
Greeks,  more  modestly,  ordering;  (rdo-o-cw.)  [See  Thucydides,  Pliny.] 
This  being  done  by  the  Head  of  an  equal  Alliance,  may  naturally  be 
done  by  the  Superior  in  an  unequal  Alliance.  This  kind  of  imperiwm, 
iyspdyta,  does  not  take  away  liberty.  So  the  Rhodians  say  in  Livy : 
BO  the  Greek  cities  are  described  in  Diodorus;  so  Dio  Prussoensis 
says  of  the  Athenians ; so  Geesar  of  the  Suevi. 

9 In  matters  relating  to  the  utility  of  the  Superior  in  an  unequal 
alliance,  his  requirements  are  called  commands,  not  of  Right,  but  as 
producing  the  effect  of  commands : as  ihe  requests  of  kings  are  often 
called  commands ; [so  Livy]  and  as  the  patient  is  said  to  command  his 
physician  [:  more  commonly  the  physician  is  said  to  command  the 
patient.  J,  B.] 

10  But  yet,  true  it  is,  that  he  who  is  superior  in  an  alliance,  if  he 
be  much  the  more  powerful,  often  gradually  obtains  a real  imperium. 
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hunc  consulem  (L.  Posthumium)  nemo  unquam  sociis  in  ulla 
re  oneri  aut  sumptui  fuit : ideo  magistratus  mulis,  tabemor^ 
culis,  et  omni  alio  instrumento  militari  ornabantur,  ne  quid 
tale  imperarent  sociis. 

10  Inierim  verum  est  accidere  plerumque,  ut  qui  superior 
est  in  foedere,  si  is  potentia  multum  antecellat,  panlatim  im- 
perium proprie  dictum  usurpet:  praesertim  si  foedus  perpe- 
tuum sit,  et  cum  jure  praesidia  inducendi  in  oppida,  sicut  Athe- 
nienses fecerunt,  cum  a sociis  ad  se  provocari  passi  sunt,  quod 
nunquam  fecerant  Lacedaemonii : quibus  temporibus  Isocrates  OraiLdePaoe. 
Atheniensium  imperium  in  socios  regno  comparat.  Sic  Latini  fuv.  Viu.4. 
querebantur,  ^sub  umbra  foederis  Romani  servitutem  se  pati.  iDion.’\Hai. 
Sic  iEtoli  vanam  speciem  et  inane  nomen  libertatis : Achaei  Ifv.xxxiv.23. 
postea,  foedus  specie  jam  esse  precariam  servitutem.  Sic 
apud  Tacitum  Civilis  Batavus  de  iisdem  Romanis  conqueritur ; hul  it.  ia 
neque  enim  societatem,  ut  olim,  sed  tanquam  mancipia  ha^ 
heri : et  alibi : Miseram  servitutem  falso  pacem  vocari,  jwa  17. 
Eumenes  quoque  apud  Livium  Rhodiorum  socios  ait,  verbo  xzxviL  53. 
esse  socios,  revera  subjectos  imperio  et  obnoxios : Magnetes 
quoque  in  speciem  liberam  Demetriadem,  ^revera  omnia  ad 


Adde,  si  libet,  Fredericom  Mindanum 
dM  Procestibus,  Lib.  ix.  cap.  xiv.  n.  3 : 
Zieglemm  {ad  auream  praxim  Calvoli) 
§ Landsaasii,  xmin.  86 : Gaillium  libro 
II.  obsenratione  lit.  num.  6.  Vide 
Agathiam  libro  z.  nbi  monentur  Gothi, 
quid  a Franeis  cum  tempore  expectan. 


dum  habeant.  (Cap.  ii) 

i JRevera  omnia  ad  nutum  JRomano^ 
rum  Jieri]  Tales  et  Lazi  Justiniani  tem- 
poribus. Vide  Procopium  Persicorum 
n.  [c.  15.  Adi  lUustr.  Ezecb.  Span- 
hemii  Orbem  Roman.  Exerc.  ii.  c.  17. 
pp.  447,Ai8.  J.B.^ 


especially  if  the  alliance  be  perpetual,  with  the  Bight  of  introducing 
garriBons  into  the  towns;  as  the  Athenians  did  when  they  allowed  ap- 
peals to  he  made  to  them  hy  their  allies,  which  the  Lacedsmonians 
never  did ; at  which  time  Isocrates  compares  the  power  of  the  Athenians 
to  an  empire.  So  the  Latins  complained  that  under  the  figment  of  an 
alliance  with  Borne  they  were  in  slavery.  So  the  Etolians  spoke  of 
the  vain  pretence  and  empty  name  of  liberty ; and  the  Achseans  after- 
wards, that  the  alliance  was  a slavery,  having  no  security  of  liberty. 
So  Civilis,  in  Tacitus,  complains  that  it  was  not  an  alliance,  as  for- 
merly, hut  that  they  were  treated  like  slaves ; and  again,  that  their 
wretched  slavery  was  falsely  called  peace.  Eumenes,  in  Livy,  says 
that  the  allies  of  the  Bhodians  were  allies  in  name  only ; in  reality, 
subjects  and  under  command:  and  the  Magnesians  say  that  Deme- 
trias, free  in  appearance,  is  really  at  the  heck  of  the  Bomans ; and 
Polybius  says  that  the  Thessalians,  in  pretence  free,  were  really  under 
the  power  of  the  Macedonians. 
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nutum  Romanorum  fieri.  Sic  Thessalos  in  speciem  fuisse 
liberos,  sed  revera  sub  imperio  Macedonum  notat  Polybius. 

11  H89C  cum  fiunt,  et  ita  fiunt  ut  potentia  in  jus  transeat, 
qua  de  re  alibi  erit  disputandi  locus,  tunc  aut  qui  socii  fuerant 
fiunt  subditi,  aut  certe  partitio  fit  summi  imperii,  qualem  ac- 
cidere posse  supra  diximus. 

XXII.  ™Qui  vero  certum  quid  pensitant  aut  ad  redi* 
mendas  injurias,  aut  ad  tutelam  comparandam,  <rvfiyuaxoi 
ipopov  i/?roT€\6?9,  ut  est  upud  Thucydidem:  quales  '‘Hebrm- 
orum  reges,  et  vicinarum  gentium  post  Antonii  tempora,  eVc 
<l>opoi9  rerayimepoi^t  ut  Appianus  loquitur : quo  minus  sum- 
mum imperium  habere  possint,  nullam  dubitandi  causam  video, 
quanquam  infirmitatis  confessio  de  dignitate  aliquid  delibat 

1 Difficilior  multis  videtur  qussstio  de  nexu 


n Qtti  vero  certum  quid  peneitani] 
Vente  pecuniam  annuam  ab  Juatiniano 
acdpiebant,  qua  de  re  ride  Procopinm 
Pertieonim  ii.  (cap.  10)  et  Gothicorum 
IT.  (cap.  15)  id  molli  Tocabnlo  Toca- 
batnr  stipendium  ad  tutandas  portas 
Caspias.  Tnrc»  Arabas  montanos  pe- 
cunia placant. 

■ Hebreeorum  regee"]  Josephus,  Lib. 
XV.  ov  ydp  l^f|  fraXttv  ’Airra^vtos 

fiaatXta  irtpl  *r»y  xard  dpx^P 

ytyevtipipup  ebBupat  dvaiTtip,  offrwr 
ydp  ap  obbk  /9a<riXfl5v  elif*  ddprae  ik 
•niP  'rtp.fiP  ^0.1  *ni9  i^ovtriav  ofrre^ow- 
oidoaprat,  iqp  airrg  [Locus 


est  cap.  111.  § 8.  Ed.  Hiidton.  ubi  pro 
a6Tc^ov<rid<rapra«,  ut  heic  scribitur,  est 
xa'ral^uivaPTat,  etiam  in  Teteii  edit. 
J".  R.J  Negabat  Aniomut  rectum  ette, 
regem  vocari  ad  rationet  reddendae  de 
iit,  qua  ut  rex  /ecittet : ita  smm  ne  re- 
gem quidem  eum  Jbre.  Par  eeee,  ut  qui 
honorem  ei  dederint,  etiam  poteetate 
quam  liberrime  uH  eum  sinant.  Chry- 
sostomus  II.  de  Eleemosyna:  iueibn 
*rd  'Twp  *loubalup  perttreet  TpdypaTa 
Kolhoiirbp  bud  t6p  Pupalup  tT^dvaap 
dpx^Pt  obrt  abrdpopoi  fjeap,  xaBdirep 
xal  nrpirtpop,  o5re  JcaOdXov  dovXoi, 
«caOdirtp  nal  ppp,  dW*  ip  Tofet  ervpm 


11  When  this  happens,  and  such  Power  becomes  a Right,  a case 
which  we  shall  have  to  treat  hereafter,  then  those  who  had  been  Allies 
become  Subjects ; or  at  least  there  is  a partition  of  the  Sovereignty ; 
which,  as  we  have  above  said,  may  take  place  in  certain  circumstances. 

XXn.  The  payment  of  money  to  the  Superior  does  not  destroy 
Sovereignty ; whether  it  be  a compensation  for  injury  done,  or  a con- 
sideration for  protection.  Such  cases  happened  among  the  Greeks ; 
and  to  the  kings  of  the  Hebrews  and  of  the  neighbouring  nations  after 
the  time  of  Antonius:  but  such  payment  is  a confession  of  weakness, 
and  may  derogate  something  f^m  the  dignity  of  the  State  which 
makes  it. 

XXni.  1 The  question  of  the  Feudal  Relation  is  more  difficult; 
but  it  may  be  easily  solved  by  what  precedes.  This  contract  is  pecu- 
liar to  the  German  nations,  and  is  nowhere  found  except  where  the 
Germans  have  established  themselves.  In  it  two  things  are  to  be 
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feudal],  sed  qu»  ex  antedictis  facile  soItI  potest  Nam  in  hoo 
contractu,  qui  proprius  est  Germanicarum  Gentium,  neque 
usquam  inyenitur,  nisi  ubi  Germani  sedes  posuerunt,  duo  sunt 
consideranda,  obligatio  personalis,  et  jus  in  rem. 

2 Obligatio  personalis  eadem  est,  sive  quis  ipsum  jus  im- 
perandi, sive  aliud  quidvis  etiam  alibi  situm  feudi  jure  possi- 
deat Talis  autem  obligatio  sicut  privato  non  erat  demtura 
jus  libertatis  personalis,  ita  nec  regi  aut  populo  jus  demit 
summi  imperii,  qu»  libertas  est  civilis.  Quod  apertissime  con- 
spici datur  in  feudis  liberis,  qum  Franca  vocant,  ^use  nullo 
jure  in  rem,  in  sola  personsdi  obligatione  consistunt  Hssc 
enim  nibil  sunt  aliud  quam  species  foederis  inaequalis,  de  quo 
egimus,  qiio  alter  alteri  operam  pollicetur,  alter  alteri  praesi- 
dium et  tutelam.  Fone  etiam  adversus  omnes  promissam 


fidxw»  ovret  ditrtXoWf  <l>6povt 
•rtXovirret  roiv  patnX^diriv  iavTwv* 
kal  Tobt  irap'  iKttvtav  dpxovra^ 
fievot,  TctXXaxov  M roiv  liioii  icc* 
Xpiipivoi  vopoi9,  Kal  to£>«  *rap*  aurotc 
dpaprdvovTat  Kara  tu  trdrpia  icoXcl- 
v6pipa*  Judeeiy  ez  quo  retro 
ferri  ree  eorum  catperey  Bomano  aUru 
huH  imperio,  neque  in  plena,  vi  ante, 
erant  Ubertate : neque  tameniUi,  ii<  nvne, 
omnino  eervi,  eed  eodorum  vocabulo 
honorabantur,  reqibut  euie  tributa  pen- 
dentee,  et  ab  iie  aeeipientes  prafeetoe. 
Ceterum  in  plerisque  euie  utebantur  U-> 
gibue,  Ua  ut  et  popularium  ddinquentee 


'ipsi  punirent  eeeundum  moree  patrioe, 
Tom.Vi.  pag.  816.  Bd.  SavU.  Heic  autem, 
ubi  est,  Tolt  ^etXevoriv  iavrtSv  legen- 
dam avTwv:  quemadmodum  recte  ob- 
seirarit  Desio.  Hebaldub,  De  Rerum 
judicat,  auctor.  Lib.  ii.  cap.  16,  num. 
11.  Res  ipsa,  et  series  orationis,  do« 
oent,  agi,  non  de  Regibus  Judsomm, 
sed  de  Imperatoribus  Romanis,  qui  fia- 
<riXcis  Grascis  dicebantur,  et  quibus  Ju- 
dasi  tunc  temporis  tributa  pendebant.] 

‘ Confundit  Auctor  Feuda  libera 
cum  certis  quibusdam  pactis,  quas  im- 
proprie Feudorum  nomine  adpeUatasunt 
ob  similitudinem  quamdam  in  exhibi- 


considered,  the  Peisonal  Obligation,  and  the  Bight  of  Real  Pro- 
perty. 

2 The  Personal  Obligation  is  the  same,  whether  any  one  [the 
Superior  Lord]  by  the  Feudal  Law  possesses  the  Right  of  Command, 
or  any  other  Right,  over  a thing  situated  at  a distance  from  him.  As 
such  an  Obligation  would  not  take  away  the  Bight  of  personal  liberty 
[in  the  person  subject  to  such  command],  so  neither  does  it  take 
away  from  a king  or  a people  the  Eight  of  Sovereignty,  which  is 
ciril  libeHy.  This  is  most  apparent  in  those  Free  Fiefs  which  are 
called  Frank  Fiefe^  which  consist  solely  in  the  Personal  Obligation, 
without  any  Right  to  Real  Property.  For  these  are  only  a kind  of 
unequal  alliance,  such  as  we  have  spoken  of ; in  which  one  party  pro- 
mises to  the  other  aid,  [for  instance,  Military  Service,]  and  the  other 
party  promises  Protection  and  Guardianship.  Even  if  the  condition 
be  aid  promised  [by  the  Vassal]  against  every  other  party,  which  is 

[grot.] 
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operam^  ^quod  nunc  feudum  ligium  Tocant,  (nam  olim  ea  vox 
latius  patebat)  nihil  id  de  jure  summi  imperii  in  subditos  de-* 
trahit:  ut  jam  taceam  semper  inesse  conditionem  tacitam,  dum 
justum  sit  bellum,  de  qua  agendum  erit  alibi. 

3 Jus  vero  in  rem  quod  attinet,  id  quidem  tale  est,  ut 
ipsum  imperandi  jus,  si  feudi  jure  teneatur,  aut  familia  ez^ 
tincta,  aut  etiam  ob  certa  crimina  amitti  possit  Sed  interim 
summum  esse  non  desinit:  aliud  enim  est  res,  utscepe  diximus, 
aliud  rem  habendi  modus.  Et  tali  jure  multos  video  reges  a 
Romanis  constitutos,  ita  scilicet,  ut  deficiente  regia  familia 
imperium  ad  ipsos  rediret,  quod  de  Paphlagonia  aliisque 
nonnullis  Straboni  notatum. 

XXIY.  Distinguendum  quoque  non  minus  in  imperio 
quam  in  dominio  jus  ab  usu  juris,  sive  actus  primus  ab  actu 
secundo.  Nam  sicut  rex  infans  jus  habet,  sed  imperium  ex- 
ercere non  potest:  sic  et  furiosus,  et  captivus,  et  qui  in  alieno 
territorio  ita  vivit,  ut  actiones  circa  imperium  aUbi  situm  liber» 


tione  honoris.  Ostendimns  id  in  Gal- 
licis nostris  ad  hunc  locnm  notis.  Vi- 
deri potest  etiam  G.  Danxblis,  e Soo. 
Jes.  Opus  Gallicam  De  Militia  Fran» 
eicOy  Torn.  i.  pag.  106,  ei  eeqq.  Edit. 


1724.  J.  B. 

• Quod  ntmc  fnubtm  Kffium  voeanf\ 
Vide  Baldnm  Proemio  Digettontm^ 
Nattam  consilio  cccolxxzt. 


vhat  is  now  called  a Liege  Fief^  that  does  not  detract  anything  from 
his  [the  Vassal’s]  sovereignty ; not  to  mention  that  there  is  always 
included  a tacit  condition,  that  the  war  be  just ; which  we  shall  treat 
of  elsewhere. 

3 As  to  the  Right  of  Real  Property  [belonging  to  the  Feudal 
Vassal],  that  is  doubtless  such,  that  the  Right  of  Command,  if  it 
be  held  in  virtue  of  the  Fief,  may  be  lost  by  the  extinction  of  the 
Tenant’s  family,  and  also  for  certdn  crimes.  But  in  the  mean  time 
it  does  not  cease  to  bo  Sovereign ; for,  as  we  have  repeatedly  said, 
(§  XI.  1)  we  must  distinguish  between  what  a thing  is,  and  the  kind 
of  possession  of  it.  And  we  find  that  many  kings  were  established 
by  the  Romans  on  that  condition,  that  if  their  family  failed,  the  au- 
thority should  revert  to  the  Romans;  as  in  Paphlagonia. 

XXrV.  And  thus  in  political  authority,  as  in  private  property, 
we  must  distinguish  Right  from  the  use  of  Ri^ht ; or  [in  the  language 
of  the  Schoolmen]  the  actu»  primus  from  the  actus  secundus.  A king 
who  is  an  infant  has  the  Right,  but  cannot  exercise  it ; so  one  who  is 
insane,  captive,  or  who  lives  in  the  territory  of  another  so  that  his 
actions  with  regard  to  the  exercise  of  his  remote  kingdom  are  not 
freely  done.  In  all  these  cases  there  are  to  be  established  Quardiana 
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ei  non  permittantur ; omnibus  enim  his  casibus  curatores  sive 
prodici  dandi  sunt.  Itaque  ^ Demetrius,  cum  in  potestate 
Seleuci  non  satis  libere  Tiveret»  vetuit  aut  sigillo  aut  literis 
suis  credi,  sed  omnia  quasi  se  mortuo  administrari  voluit 

P Demetrius]  Vide  Plutarchivn  Demetrio,  (pag.  914  d.  Ed.  Week,) 


or  Regents.  So  Demetrius,  when  he  was  living  under  constraint  in 
the  power  of  Seleucus,  forbad  that  credence  should  be  given  to  his 
Seal  or  his  Letters,  and  directed  every  thing  to  be  administered  as  if 
he  were  dead. 


11—« 


CAPUT  IV. 

DE  BELLO  SUBDITORUM  IN  SUPERIORES. 


I.  StcUtis  quoBttumis. 

IL  Bellum  in  iuperioreSf  qua 
taUSf  ordinarie  UcUum  non 
esse  jure  naturas. 

in.  Nec  concessum  lege  Hebrosa. 

IV.  Minus  etiam  lege  Ewjmge^ 
Uea:  quod proboitur  eas  sar 
eris  literis, 

V.  EtfaeUs  Christianorum  ve- 
terum. 

VL  RefeUitwr  sesUentia  statu-^ 
ens  uberioribus  magistrati- 
bus licitum  esse  bellum  adr 
versus  summam  potestatem: 
idque  ratwMbus  et  sacris 
Uteris, 

Vn.  Quid  smtiendumf  si  sum- 
ma et  alioqui  inevitabilis  sit 
necessitasf 

VlJLL  Jus  belli  dari  posse  inprin- 
eipempopuU  Uberi. 

IX.  In  regem,  qui  imperium  ab^ 
dicaverit, 

X.  In  regem,  qui  regnum  alie- 


net, ad  impediendam  tradi- 
tionem tantum. 

XI.  In  regem,  qui  manifeste  to^ 
tius  populi  hostem  se  ferat. 

Xn.  In  regem  post  cumiesum  reg- 
num ex  lege  commissoria. 

Xin.  In  regem,  qui  pariem  dun. 
taxat  imperii  habeat,  pro  ea 
parte,  quas  ipuus  non  sU, 

XIV.  8i  resistendi  libertas  certis 
casibus  reservata  sit. 

XV.  Invasori  alieni  imperii  qua^ 
tenus  parendum. 

XVI.  Invasori  alieni  imperii  v» 
resisti  posse  ex  jure  belU  ma^ 
nentis. 

XVn.  Ex  lege  antecedente, 

XVIII.  Ex  mandato  jus  imperandi 
habentis. 

XIX.  Cur  extra  hos  casus  id  non 
liceat, 

XX.  In  controverso  jure  priva- 
tos sibi  judicium  sumere  non 
debere. 


I.  1 T>  ELLUM  gerere  possunt  et  privati  in  privatos,  ut 
^ viator  in  latronem ; et  summam  imperium  haben- 
tes in  eos,  qui  itidem  id  habent,  ut  David  in  regem  Ammoni- 
tarum ; et  privati  in  eos,  qui  imperio  summo,  at  non  in  se, 
utuntur,  ut  Abrahamus  in  regem  Babyloni»  et  vicinos ; et  qui 
summum  imperium  habeat  in  privatos  aut  sibi  subditos,  ut 


Chapteb  IV.  Cf  the  war  of  Subjects  against  Superiors, 

L 1 War  may  be  carried  on  by  prirate  persons  against  prirate 
persons,  as  by  a traveller  against  a robber;  and  by  sorereigns  against 
sovereigns,  as  by  David  against  the  king  of  the  Ammonites ; and  by 
private  persons  against  those  who  are  sovereigns  of  others,  but  not  of 
them,  as  by  Abraham  against  the  king  of  Babylon  and  his  neighbours ; 
and  by  Sovereigns  against  private  persons,  ei^er  their  own  subjects,  aa 
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Dapid  in  partem  Isbosethi,  aut  non  subditos,  ut  Bomani  in 
piratas. 

2 Tantum  illud  quaeritur,  an  aut  pripatis  aut  publicis  per^ 
sonis  bellum  gerere  liceat  in  eos,  quorum  imperio  sipe  summo 
ripe  minori  subsunt?  Ac  primum  id  minime  contropersum 
est,  arma  sumi  posse  in  inferiores  ab  iis,  qui  summas  potes- 
tatis auctoritate  armantur:  qualis  fuit  Nehemias  armatus 
edicto  Artaxerxis  adpersus  virinos  regulos.  Sic  metatores 
expellendi  domino  praedii  licentiam  Imperatores  Bomani 
cedunt  Verum  adpersus  summam  potestatem  aut  inferiores, 
sed  agentes  quod  agunt  summae  potestatis  auctoritate,  qmd 
liceat  quaeritur. 

3 niud  quidem  apud  omnes  bonos  extra  contropersiam 
est,  ri  quid  imperent  naturali  juri  aut  dipinis  praeceptis  con- 
trarium, non  esse  fariendom,  quod  jubent  Nam  Apostoli 
cum  dixerunt  Deo  magis  quam  hominibus  obediendum,  ad  cer- 
tissimam propocarunt  regulam,  omnium  inscriptam  mentibus, 
quam  totidem  ferme  perbis  expressam  apud  Platonem  reperias: 
at  ri  qua  ex  tali  causa,  aut  alioqui  quia  summum  imperium 
habenti  ita  libet,  injuria  nobis  inferatur,  ea  toleranda  est 
potius,  quam  pi  resistendum. 


by  Dapid  against  the  party  of  Ishbosheth,  or  not  their  own  subjects, 
as  by  the  Romans  against  the  pirates. 

2 But  we  hape  now  to  inquire  only  whether  it  be  lawful  dther 
for  pripate  or  for  public  persons  to  carry  on  war  against  those  who 
hape  over  them  an  authority  either  sopereign  or  subordinate. 

And  in  the  first  place,  it  is  not  controverted  that  those  who  are 
armed  with  the  authority  of  the  supreme  power  may  take  arms  against 
inferior  authorities ; as  was  the  case  when  Nehemiah  was  armed  with 
the  edict  of  Artaxerxes  against  the  chiefs  of  the  neighbouring  country. 
So  the  Roman  emperors  concede  to  the  opmer  of  the  soil  the  liberty 
to  expel  those  who  would  lay  down  the  lines  of  a camp  there. 

But  we  inquire  what  is  lawful  against  the  supreme  power,  or  in- 
ferior  powers  acting  under  the  authority  of  the  supreme  power. 

8 It  is  beyond  oontropersy  among  all  good  men,  that  if  the  per- 
sons in  authority  command  any  thing  contrary  to  Natural  Law  or  the 
Dipine  Precepts,  it  is  not  to  be  done.  For  the  Apostles,  in  saying 
that  we  must  obey  God  rather  than  man,  appealed  to  an  undoubted 
rule,  written  in  the  minds  of  all,  which  you  may  find,  ahuost  in  the 
same  words,  in  Plato.  But  if  we  receipe  any  injury  from  such  a cause, 
or  in  any  other  way  from  the  prill  of  the  Supreme  Power,  we  are  to 
bear  it  rather  than  resist  by  force. 
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II.  1 Et  naturaliter  quidem  omnes  ad  arcendam  a se 
injuriam  jus  habent  resistendi,  ut  supra  diximus.  Sed  civili 
societate  ad  tuendam  publicam  tranquillitatem  instituta,  statim 
civitati  jus  quoddam  majus  in  nos  et  nostra  nascitur,  quatenus 
ad  finem  illum  id  necessarium  est  Potest  igitur  civitas  jus 
illud  resistendi  promiscuum  publicae  pacis  et  ordinis  causa 
prohibere : Et  quin  voluerit,  dubitandum  non  est,  cum  abter 
non  posset  finem  suum  consequi:  ^nam  si  maneat  promis- 
cuum illud  resistendi  jus,  non  jam  civitatis  erit,  sed  dissocia 
ata  multitudo,  qualis  illa  Gjrdopum : 

0€/UOT€V€C  d*  €K€Urt09 

HaiBoy 

Dant  conjugibuB  Jus 
Quisque  suis  sobolique. 


Eurip.< 

V.  ]». 


NOfUidcp*  OKOV€i  ovbtp  ovdclff  otd€v6f* 

* Confusa  turba,  nemo  ubi  audit  neminem. 


Beu,  Cam.  & Et  Aboriginum,  qui  Sallustio  tradente,  genus  hominum 
agreste,  sine  legibus,  sine  imperio.  Uberum  atque  solutum : et 
apud  eundem  aUo  loco  Getuli,  qui  neque  moribus,  neque  lege 
aut  imperio  cujusquam  regebantur. 

2 Ita,  ut  dixi,  habent  mores  omnium  civitatum : Gene- 
con/tu.  UL  a rale  pactum  est  societatis  humanae^  inqcdt  Augustinus,  regi- 
From.  vincL  bus  obedirs.  jEschylus : 

[T  V.  3241).  ^ 


^ Distinguendam  heic  inter  v^ruu 
dubia»  aut  iolerahiU»,  et  manifesta»  ac 
intoleranda».  Quas  prioris  generis  snnt, 
eas  pati  quisque  debet,  non  propter 
Principem,  qui  ne  quidem  minimam 
injuriam  inferendi  Jus  habet,  sed  ne  so- 
cietas oirilis  turbetur.  Posterioris  au- 
tem generis  nemo  pati  tenetur,  easque 
repelli  finis  ipse  ciritatum  constitutarum 


postulat,  tantum  abest  ut  retet.  Qua 
de  re  plenius  dicemus  in  nostris  ad  hoc 
Caput  Notis  Gallids.  Heic  monuisse 
sufficiat.  J,  S, 

a Confua  turba,  nemo  ubi  audit  ne- 
minem] De  Bebrycii»  similia  prodidit 
Yalerius  {Argon,  it.  102) : 
non  foedera  legum 

TTUa  colunt,  pladdas  aut  jura  tenentia  mentes. 


n.  1 Bj  Natural  Law,  all  hare  the  Right  of  repelling  wrong.  Bat 
ciTil  society  being  instituted  to  secure  public  tranquillity,  the  State 
acquires  a Superior  Right  over  us  and  ours,  as  far  as  is  necessary  for 
that  end.  Therefore  the  State  may  prohibit  that  promiscuous  Right 
of  resisting,  for  the  sake  of  public  peace  and  order : and  it  is  to  be 
presumed  to  have  intended  this,  since  it  cannot  otherwise  attain  its 
end.  If  this  prohibition  does  not  exist,  there  is  no  State,  but  a mul- 
titude without  the  tie  of  society.  So  the  Cyclops  are  described  by 
Homer  and  Euripides ; so  the  [hypothetical]  Aborigines,  and  the  Getuh', 
by  Sallust.  [See  the  references.] 
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Tpa)(ys  fAoyapxos  xovx  vntvBwos  Kparu, 

Rex  eet  eno  utens  jure»  nulli  obnoxius. 

Sophocles  [ih  Ajcus.  rer.  668]  : 

*ApXOPT€t  W(TO»»  VtF€UtT€W,  tI  ; 

Nam  principes  sunt : obsequendam : quippe  ni  ? 

Euripides  \Phoenis8.  ver.  893]  : 

T&v  KparovvT»p  apaBlaf  <f^§p€iy. 

Imperia  habentum  perferenda  inscitia  est. 

Adde  quod  supra  ex  Tacito  in  hanc  rem  adduximus:  cujus 
et  hoc  est;  Principi  summum  rerum  arbitrium  Dii  dederunt^  aim.  ?La 
subditis  obsequii  gloria  relicta  est  Hic  quoque* : 

Indigna  digna  habenda  sunt,  rex  qu»  facit. 


Seneca : ^quum  atque  iniquum  regis  imperium  feras : 
Quod  ex  Sophocle  sumtum»  qui  dixerat  [^Antigon.  ver.  667] : 

AXX*  tp  iidXir  oTiprtUp  rovd«  xP*l 
Kol  fffUKpa  kcA  hipsua  koX  rapapria» 


Et  quod  apud  Sallustium  est : ^Impune  quidvis  facere^  id  est 
regem  esse^. 

3 Hinc  ubique  majestas»  id  est,  dignitas»  sive  populi» 
sive  unius»  qui  summo  fungitur  imperio»  tot  legibus»  tot  poenis 
defenditur:  quse  constare  non  potest»  si  maneat  resistendi 
licentia.  Miles  qui  castigare  volenti  se  centurioni  restiterit»  f.  jra^.ia 

* ” 8 Irfwerfiw. 

LD.d€rtmiL 


* ParodU  Ttmu  PUuitisi : Indigna 
digna  habenda  nad,  hertu  qum  faeii, 
CapUe,  IX.  1,  6.  J.  JB, 

^Impune  quidait  facere,  id  est,  regem 
ene\  Pertinent  huo  M.  Antonii  yerba» 
qneexJoiephomodoadduximiia.  (C^». 
prcced.  § 23). 

* Verba  eunt  Memmii,  Triboni  Plebis» 


imponitata  facti»  non  jnris : qoam  ipsis 
neqnaqtiam  laigitoms  exmt  libertatis  tarihns.  ifi. 
Tinder  acerrimos.  Inspice  totam  locnm» 

Bell.  JugurtK  c.  36.  Si  alia  loca  con- 
gesta expendantor»  nU  aliod  in  pleris- 
qoe  reperietor»  immo  aligoando  contra- 
rium qos»  qood  inde  Auctor  colligit. 

J.B, 


qoi  loquitor  tantum  de  more  Regum»  et 


2 Such  a prohibition  of  force,  then,  is  the  usage  of  all  society,  ft 
is  the  general  pact  of  human  sodetpt  says  Augustine»  to  obey  kings.  So 
.Sschylus»  Sophocles,  Euripides,  Tacitus,  Seneca,  who  took  it  from 
Sophocles,  and  Sallust.  [See  the  passages.  The  line  Indigna  digna 
habenda  stsnt»  rex  qwsfadt,  is  a parody  of  a line  in  Plautus»  rex  being 
put  for  hems.  Captiv.  n.  1.  6.  J.  J?.] 

8 Hence  the  majesty,  that  is,  the  dignity  of  the  Sovereign,  whether 
he  be  king  or  people,  is  defended  by  so  many  laws,  so  many  penalties. 
The  soldier,  who,  when  the  centurion  has  to  scourge  him,  resists  and 
seizes  the  vine-stalk  (the  instrument  of  punishment),  is  cashiered ; if 
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si  Titem  tenait,  militiam  mutat:  si  ex  industria  fregit»  vel 
manum  centurioni  intulit,  capite  punitur : £t  apud  Aristote- 
Nie.  lem  est,  €i  ap^^v  CTrarofer,  ou  Sei  ayriTrXfjy^vat,  si 
magistratum  gerens  aliquem  verberamt^  reverberandus  mm 
est, 

yiU2.  III.  In  lege  Hebrsda  mortis  supplicio  damnatur,  qui  in* 
obediens  fuerit  aut  summo  pontifici,  aut  ei  qui  extra  ordinem 
rector  populi  a Deo  esset  constitutus.  Quod  vero  apud  Sa- 
isam.yiiui.  muelem  est  de  jure  regis,  omnino  recte  inspicienti  apparet, 
nec  de  jure  vero  intelligendum,  id  est,  de  facultate  honeste 
et  juste  aliquid  agendi,  (longe  enim  alia  vivendi  ratio  prse- 
Bm<.xviLi4.  scribitur  regi  in  ea  parte  legis,  quae  est  de  ofilcio  regis)  ne- 
que nudum  ^factum  indicari : nihil  enim  esset  in  eo  eximium, 
cum  injurias  facere  etiam  privati  privatis  soleant : sed  factum 
quod  effectum  aliquem  juris  habeat,  id  est,  ^non  resistendi  ob- 
ligationem. Ideo  additur,  populum  pressum  istis  injuriis  Dei 
opem  imploraturum,  quia  scilicet  humana  remedia  nulla  ex- 
starent.  Sic  ergo  hoc  jus  vocatur,  quomodo  prmtor  jus  red- 
jiatrtjttre.  dcrc  dicitur,  etiam  cum  inique  decernit. 

lY.  1 In  novo  fosdere  Christus  praecipiens  dari  Caesari, 
quae  Caesaris  sunt,  intelligi  voluit  a suae  disciplinae  sectatoiv 

* Immo  Jus  Regis  apud  Samuelbh  c N<m  resistendi  obligationem^  Philo 
significare  tantum  consuetudinem  Re-  in  Flaccum  [pag.  978  d.  Ed.  Paris,]  t 
gum,  probarunt  Interpretes  exemplis  et  irors  ydp  cir  duooTaoiv  inrotirre60rf 
rationibus  omni  exceptione  majoribus.  fi€»\  trore  S*  ovk  elptivucol  •kSLois  ivo- 
Diximus  in  Gallicis  nostris  Notis.  J,3,  fiioOti/ievy  *rd  d*  iirirfjdsv/iara,  olsica0' 


he  breaks  it  on  purpose,  or  lays  a hand  on  the  centurion,  his  offence  is 
capital.  And  Aristotle  says,  I/  a magistrate  strikes  any  one^  the  blow  is 
not  to  he  returned, 

III.  So  in  the  Hebrew  law,  he  was  condemned  to  death  who  was 
disobedient  either  to  the  high  priest,  or  to  a Ruler  of  the  people,  ap- 
pointed by  God  in  an  extraordinary  manner.  The  passage  1 Sam.  Tiii. 
11,  [This  vnll  be  the  manner  of  the  king  over  you:  He  wiU  take  your  sons, 
$c.]  if  carefully  examined,  appears  not  to  imply  a true  Right,  (for  a 
yery  different  course  of  conduct  is  prescribed  in  the  law  when  the 
duty  of  the  king  is  spoken  of;)  nor  a mere  Fact;  (for  the  fact  of  a 
king  doing  this  would  not  be  peculiar,  since  some  priyato  persons  also 
do  injuries  to  others ;)  but  a Fact  which  has  a peculiar  effect,  that  this 
being  done  by  the  king,  there  is  an  obligation  of  not  resisting.  And 
therefore  it  is  added  that  the  people  so  oppressed  shall  cry  out  to  God 
for  help,  namely,  because  no  help  of  man  is  to  be  had.  So  that  this 
exercise  of  power  is  called  the  king’s  Right,  as  the  judge  is  said  to  do 
Right  to  the  parties,  eyen  when  he  judges  wrong. 
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ibtts  non  minorem,  si  non  majorem,  obedientiam  cum  patien- 
tia (si  opus  sit)  conjunctam  summis  potestatibus  deberi,  quam 
ab  Hebrieis  regibus  Hebraeis  debebatur:  quod  latius  exsequens 
optimus  ejus  interpres  Paulus  Apostolus,  officia  subditorum  9, 

late  describens,  inter  alia.  Qui  obsistit,  inquit,  potestati. 

Dei  ordinationi  obsistit : tum  vero  qui  obsistunt,  sibi  ipsis 
condemnationem  accipient.  Addit  mox.  Dei  enim  minister 
est,  qui  potestate  fungitur  tuo  bono.  Deinde,  Quapropter 
necesse  est  sulgici,  non  solum  propter  iram,  sed  et  propter 
conscientiam.  In  subjectione  includit  non  resistendi  necessi- 
tatem, neque  eam  solum  qnm  ex  formidine  majoris  mali  oritur, 
sed  quas  ex  ipso  sensu  officii  nostri  manat,  neque  hominibus 
tantum,  sed  et  Deo  nos  obligat.  Rationes  addit  duas : pri« 
mam,  quod  Deus  ordinem  illum  imperandi,  et  parendi  appro- 
baverit, et  olim  in  lege  Hebriea,  et  nunc  in  Evangelic:  quare 
potestates  publicae  eo  loco  nobis  habendae  sunt,  quasi  ab  ipso 
Deo  essent  constitutae.  Nostra  enim  facimus,  quibus  auctor- 
itatem nostram  impartimur.  Alteram,  quod  hic  ordo  nostro 
bono  inserviat. 

2 Atqui,  dicat  idiquis,  injurias  pati  utile  non  est.  Hic 
quidam,  vere  magis  quam  ad  sensum  Apostoli,  ut  arbitror, 

€Ka<rrnv  ^ifiepa»  xpwfkeQa,  oOk  avcx(«  sumus?  instituta  vero,  quibus  utimur 
\flirra,  ou  ovvrslvovra  irpds  eUvoiav  quotidie,  nonne  extra  reprehensionem 
n-oXew  Kol  eiurraOsiav ; Quando  enim  sunt,  Tunme  ad  concordiam  honumqud 
defeeHords  suspecti  Juimus?  quando  statum  civitatu  conducunt  ? 
non  pacts  amantes  ab  omnibus  judicati 


IV.  1 In  the  New  Testament,  Christ,  when  he  commands  ns  to 
giro  to  Cesar  the  things  that  are  Cesaris,  gives  it  to  be  understood  that 
his  disciples  must  pay  as  much  obedience  to  the  powers  that  be  as 
was  due  from  the  Hebrews  to  the  Hebrew  kings ; if  not  more ; and 
this,  joined  (if  need  be)  with  endurance  of  evil.  Paul  interprets  this 
excellently,  Rom.  xiii.  2 et  seqq.  In  the  subjection  which  he  re* 
commends,  he  includes  the  obligation  of  not  resisting;  and  not  only 
the  obligation  to  this  which  arises  from  fear,  but  that  which  flows  from 
a sense  of  duty,  and  is  an  obligation,  not  towards  man  only,  but  to- 
wards God.  He  adds  two  reasons;  first,  that  God  has  approved  the 
order  of  command  and  obedience,  both  formerly  in  the  Hebrew  Law 
and  now  in  the  Gospel ; wherefore  the  public  powers  are  to  be  re- 
garded by  us  as  if  they  were  ordained  of  God ; for  a person  makes  that, 
his  act  to  which  he  imparts  his  authority.  The  other  reason  is,  that 
this  order  promotes  our  good. 

2 But  some  will  say  it  is  not  for  our  good  to  suffer  injuries.  Here 
Some  reply,  with  more  truth  than  pertinence  to  the  aposUe^s.  meaning 
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apposite,  dicunt,  haa  quoque  injurias  utiles  nobis  esse,  quia 
ista  patientia  sua  non  sit  caritura  mercede.  Mihi  videtur 
Apostolos  considerasse  finem  universalem  isti  ordini  proposi- 
tum, qui  est  tranquillitas  publica,  in  qua  et  singulorum  com- 
prehenditur. Et  sane  quin  plerumque  boo  bonum  per  potes- 
tates publicas  consequamur,  dubitandum  non  est : nemo  enim 
sibi  male  vult : at  imperantis  felicitas  in  subditorum  felicitate 
consistit  ^Sint  quibus  imperes,  aiebat  ille.  Proverbium 
est  apud  Hebrseos:  ^ Nisi  potestas  publica  esset,  aUer  alterum 
vivum  deglutiret:  qui  sensos  et  apud  Chrysostomum : twp 
iroXtwv  Toi/s  ap^ovra$  av  aveXrts,  Oijpiwv  aXo^yoii/  aXoyeS^ 
Tspov  fiiweofieOa  filov,  SoKVovrei  aXXqXoui  xal  icareo^lorrcy, 
nisi  rectores  civitatum  essent,  feriorem  feris  viveremus  vitam, 
non  mordentes  tantum,  ^sed  et  vorantes  alios  alii. 

3 Quod  si  quando  nimia  formidine  aut  iracundia  sdiisve 
affectibus  transversi  agantur  rectores,  quo  mmus  rectam 
ineant  viam,  qu»  ad  tranquillitatem  ducit,  id  inter  minus 
frequentia  habendum  est ; et  qum,  ut  ait  Tadtus,  interventa 
meliorum  pensantur.  Leges  autem  satis  habent  id  quod  ple- 


4 JVanquUlUas publica]  "Bene  Chrj* 
gOfltomuB:  crvpeffyoiiuTL  croif  crv/iupoT- 
rei  <roi.  Princeps  nimirum  eyange* 
lium  prsdicanti.  Dedolat  ille  quod  tn 
descobinas. 

e Sint  quibut  tmperes]  Dictum  hoc 
Snll»  aiunt  Plutarchns,  (in  Ftt  SylU  p. 
472)  Ploms,  3,  2 et  alii,  unde  snmnt 
Ang^tinus  Lib.  lu.  cap.  28.  de  Civim 
tote  Dei. 

^ Legitur  in  Pirke  Aboth,  cap.  iil. 
pag.  42,  Ed,  Fagii  1541.  J.  S. 

f Sed  et  vorantee  alios  o/u]  Est  hoc 


de  statuis  sexto : (Torn.  vi.  pag.  502. 
Edit.  Saoil.)  sed  et  hoc:  idv  ydp  rd 
diKaamipia  dveXye,  Trarav  rije 
f/fuov  dvetkee  r6v  eirra^la».  Tolle 
tribunalia,  et  omnem  de  vita  tranquil’, 
litatem  abstuleris.  Deinde:  [In  dicta 
Orat,  hiec  non  exstant]  p.^  ydp  poi 
rovTo  eliroie,  eXrie  xaKue  r£  vpdy-. 
pari  Ki'Xpt]Kev,  dXX’  avr^v  /3\^xe  rtje 
tiard^eweriiu  evKooplau,  Kal  nju  eroX- 
Xi}u  B\j/ei  rov  ravra  dpxve  vopo~ 
dertfrairrov  ero<f>laV  Nec  mihi  illos 
r^,  qui  male  usi  sunt  honoribus  sed 


that  these  injuries  also  are  for  our  good,  because  our  endurance  of 
them  will  not  lose  its  reward.  To  me  it  appears  that  the  Apostle  con« 
sidered  the  general  end  which  is  proposed  in  such  order,  namely,  the 
public  tranquillity,  in  which  that  of  individuals  is  comprehended.  And 
it  cannot  be  doubted  that,  for  the  most  part,  we  gain  this  good  by  the 
public  powers ; for  they  further  the  happiness  of  the  subjects  for  the 
sake  of  their  own  happiness.  Hence  the  wish.  May  there  be  those  whom 
you  may  rule  [as  Furfidius  says  to  Sulla,  Florus  3,  21].  It  is  a Hebrew 
proverb  that  Jf  there  were  no  pubUe  power,  one  man  would  swallow 
another  alive:  of  which  also  Chrysostom  gives  the  sense. 

3 K the  Rulers  at  any  time  are  misled  by  excessive  fear  or  anger, 
or  other  passions,  so  as  to  deviate  from  the  road  that  leads  to  tran- 
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rumquo  accidit  respicere,  ut  aiebat  Theophrastus,  quo  et  illud  l. 
Catonis  pertinet : Nulla  lex  satis  commoda  omnibus  est : 
id  modo  quoeritur^  si  majori  parti  et  in  summam  prodest. 

Qu»  autem  rarius  contingunt,  communibus  tamen  regulis  con« 
stringenda  sunt,  quia  etsi  ratio  legis  in  isto  speciali  facto 
specialiter  locum  non  habeat,  manet  tamen  ratio  in  sua  gene- 
lalitate,  cui  specialia  subjici  fas  est.  Id  enim  satius  quam 
sine  norma  vivere,  aut  normam  cujusque  arbitrio  permitti. 

Seneca  apposite  ad  hanc  rem:  Satius  erat  a paucis  etiam  d* 
justam  excusationem  non  accipi,  quam  ab  omnibus  aliquam 


tentari. 

4 Locum  et  hic  habere  debet  illa  nunquam  satis  memo* 
rato  Periclis  ^apud  Thucydidem  sententia:  Sio  existimo,  % oi. 
etiam  singulis  hmdnibw  plus  eam  prodesse  civitatem,  quos 
tota  recte  se  habeat,  quam  si  qua  privatis  Jloreat  utilitati- 
bus, ipsa  autem  universim  laboret:  qui  enim  domesticas 
jortunas  bene  collocatas  habet,  patria  tamen  eversa,  pereat 
et  ipse  necesse  est : Contra  vero,  etiam  si  quis  in  beata  re- 
publica  parum  felix  est,  muUo  tamen  facilius  per  illam  in- 


iprius  inrtUuti  vide  pulchritudinem,  et 
e(^nentiam  ^ue  admiraheris,  qui  pri- 
seu*  ^u*  auctor  fidt.  Idem  ad  Bo~ 
sumo*  (cap.  Tiii.  tots.  5,  pag.  191. 
Torn.  III.):  K&»  deekqc  airrd*  (rdt  dp^ 
Xo*)  n-dirra  olxvo'rrai-  xal  o(&  iroXecv, 
jcal  oO  oI«c/a,  ovk  dyopd, 

evK  dXXo  o^v  <rrri(r*Tai,  dXKd  nrdmra 
dearpcnnicrtrai  twi/  iuvaTw»  robt 
do6eeu<rrdpov9  KorairufSvToav,  Magi*^ 
tratu*  ei  abetuleris,  perierint  omnia, 
non  urbe*  etdbunt,  non  agri,  non  forum, 
nec  quiequam  aliud : evertentur  omnia, 


et  fortiori*  e*ca  Jiet  quilibet  infirmior  : 
idem  sensiiB  apud  eundem  ad  Ephes.  t. 
(Torn.  III.  peg.  862). 

t Apud  Thucydidem  sententia]  Lib. 
II.  quicum  bene  conrenit  illud  Ambrosii 
libro  III.  de  Officii*  (cap.  4) : Eadem 
singulorum  est  utilitas,  qua  universorum, 
£t  illud  in  jure : Semper  non  quod  pri- 
vaHm  interest  unius  ex  sociis  servari 
solet,  sed  quod  societati  expedit,  L.  ac- 
tionea.  § Labeo.  66.  § 5 n.  Pro  Socio. 
Adde  L.  unicam,  g penul.  o.  de  Cadu* 
ds  tollendis. 


quillity,  this  is  to  be  held  as  the  less  usual  case,  and  compensated  by 
the  alternation  of  better  times.  And  Laws  are  content  to  respect  wbat 
Commonly  happens ; as  Theophrastus  and  Cato  remark.  [See.]  Excep* 
tional  cases  must  submitto  the  general  rule ; for  though  the  reason  of 
the  rule  does  not  specially  hold  in  that  special  case,  yet  the  general 
reason  of  the  rule  remains ; and  to  this  special  fl&cts  must  be  subjected. 
This  is  better  than  liying  without  a rule,  or  leaying  the  rule  to  eyery 
one's  will.  So  Seneca.  [See.] 

4 To  this  eflfhct  is  the  memorable  passage  in  the  speech  of  Pericles, 
as  stated  by  Thucydides.  Liyy  expresses  it  more  briefly.  So  Plato, 
Xenophon,  Jamblichus.  [See.] 
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columia  servatur.  Quare  cum  civitas  quidem  singuhruni 
possit  sustentare  calamitates,  singuli  autem  publicas  non 
item,  quid  eat,  cur  non  universim  ipsi  consulere^  ipsamque 
tueri  oporteat,  nec  id  facere,  quod  vos  facitis,  dum  quasi 
attoniti  jactura  rei  familiaris,  salutem  proditis  reipublicce? 
LibL  zstl  aa  Quem  sensum  breyiter  ita  explicat  Livius : Respublica  tneo-i 
lumis  et  privatas  res  salvas  facile  proeatat : publica  pro^ 
^ dendo,  tua  nequicquam  serves.  Plato  dixerat  legum  iv.  ro 

p.  870A.  ^ ^ ^ ^ \ y 

/uer  yap  koivov  avvoeif  to  de  toiop  oicurvq  iroAei^  tcat 
avfi<l>€p€i  Tifi  KOtPfp  T€  icol  iStq)  roti/  dfi<potv,  tir  to  koipop 
TidrjTai  KoXUi  fiaXKov  sj  to  i^iov*  quod  commune  est,  connect 
tit  civitates,  quod  singulorum,  dissipat ; quare  et  publice,  et 
privatim  utilius  est,  ut  publica  magis  quam  privata  curen* 
Xenophon  vero : o<ttis  ev  iro\e/m^  wv  cTacta^et  vrpo^ 
fi  la  0TOV  ap^xopTa,  irpof  ri)i/  iavrov  awrtipiap  araaid^et*  qui  in 

bello  contra  ducem  seditiose  se  gerit,  facit  hoc  cum  sute  sa- 
s«mtf^i)e  periculo.  Eodem  et  illa  Jamblichi  pertinent : Non  dis^ 
MagUL  juncta  cst  privota  utilitas  a puhUca,  imo  in  bono  communi 
singulare  etiam  continetur:  et  ut  in  animalibus  ceteraque 
natura,  ita  in  civitatibus  in  totius  salute  salus  est  partium. 

5 In  publicis  autevi  praecipuum  haud  dubie  est  ordo  ille, 
quem  dixi,  imperandi  parendique ; is  vero  cum  privata  resis- 
tendi licentia  consistere  nequit  Explicare  libet  hoc  ipsum 
Lib.xiLp.iaa  nobili  Dionis  Cassii  loco : ou  /uep  toi  sal  eyd  ovt  d\\(09  xa-  ^ 
Xoi'  elvot  PO/uLi^to  dpxoprd  Tipa  t£p  dp^Ofi^Piop  f/TTaaOat, 
ovr  dp  awrijpiop  tl  yepeaOai  ttotc,  si  to  tux^^p  uTTfjpereiP 
Tipi,  KpaTCiP  avToS  eTTix^ipuaete.  CKeyf/aaOe  Se  ttoio^  fi^p 
Koafio^  oiKta?  yepoiTo,  dp  oi  ep  rp  17X1x1^  ovTcp  rcSi;  Tpea^ 
fiuTepwp  KaTatppopijaaxTi*  trc!io9  Se  twp  Si^acrxaXeia;!^,  dp  o\ 
<f>oiTWPTes  TWP  TraiSevTUP  afx^n<rw(Ti^  tis  vyleta  poaouaip, 
dp  fiu  irapra  T019  iarpol^  oi  icdfjLPOPret  ireiOapxi^ti  'rlf  S^ 


b Hoc  ceim  volbUgraltuBc^pudDepm^ 
TertnUianiu  de  PoenUenHa : Timor  ko- 
mims.  Hei  honor  eet.  [Gap.  7.  Sed  ibi 
de  alia  plane  re  agitor.] 

* Prscepta  illa  generalia  anas  tamen 
habent  exoeptiones,  ex  natoia  ipeioa 


rei  petitae.  Fatetor  id  Aoctor  ipse 
de  Servis,  Lib.  ii.  cap.  t.  § 22.  J".  B. 

i Ames  pareniem,  si  equus  est:  si 
non,  feras]  Terentina  Hecyra  (Seen. 
III.  Act.  I.  vera.  21) : 

Nam  matris  ferre  iojiuias  m^  Panneno,  pietas 
Jubet 


5 This  public  order  of  command  and  obedience  is  inconsistent  with 
the  priyate  license  of  resisting.  See  Dio  Cassius. 

6 St  Peter  speaks  to  the  same  effect  as  St  Paul.  So  the  Clemen- 
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^(pa\€ta  rat/riXXo/ui€Pois,  av  ot  vauTai  twv  Kufiepvfirwif  01/17- 
kov<tt£<ti  ; (^wxei  re  yap  amyKala  rivd  xal  awriipta  ry 
pev  apj(€iy  ev  roi9  avOpdwoiif  ie  ap'xeaOai  rcro/cTOt. 
Ego  veto  neque  decorum  eaietimo^  ut  rector  civitatis  cedat^ 
neque  spem  esse  ad  salutem,  si  quod  parere  positum  est  velit 
imperare.  Cogitate  enim  quis  JkUurus  sit  ordo  in  familia, 
si  a junioribus  senes  spernantur:  quis  item  in  scholis,  si  a 
discipuUs  susque  deque  habeantur  proeceptores : unde  sanitas 
csgrotantibus^  si  non  per  omnia  medicis  pareant : quid  tuti 
navigantibus,  si  plebs  nautica  gubernantium  jussa  contemnat. 
Natura  quippe  id  necesserrium  et  hominibus  scdutarcy  ut  alii 
quidem  imperent,  alii  vero  pareant. 

6 Paulo  comitem  addamus  Petrum,  cujus  hmc  sunt  rer- 1. 
ba : Regem  honorate.  Servi,  subditi  estote  cum  omni  timore 
dominis,  non  solum  bonis  et  oequis,  sed  etiam  duris.  Hoc 
enim  cedit  gratus,  si  quis  propter  conscientiam  Dei  suffert 
molestiam  injuste  afflictus : quos  enim  gloria  est,  si  peccantes 
et  colaphis  cessi  subsistitis  f sed  si  bene  agentes,  et  tamen 
male  habiti  subsistitis,  ^hoc  cedit  vobis  gratuz  apud  Deum. 
Confirmat  mox  hoc  a Christi  exemplo.  Idemque  sensus  in 
Clementis  constitutionibus  his  yerbis  exprimitur : d ^oi7\o(  ei/- 
roior  <f>€peTw  rrp^  rdr  Searrortjs  pera  (pofiov  Oeou,  sqv 
dcre/Si/r,  Kqp  irotnjpor  virapxji*  servus  Deum  timens  simvl 
bene  hero  suo  velit,  quamvis  impio,  quamvis  injusto.  Notanda 
hic  duo:  quod  dicitur  subjectionem  dominis  deberi,  etiam 
duris,  ^idem  ad  reges  quoque  referendum-:  nam  quod  sequitur 
ei  fundamento  superstructum,  non  minus  subditorum  quam 
senrorum  oiSicium  respicit  Ac  deinde  talem  a nobis  requiri 
subjectionem,  qu»  injuriarum  patientiam  secum  ferat:  ricut 
de  parentibus  dici  solet : 

‘Ames  parentem,  si  sequus  est:  si  non,  feras. 

Et  Eretriensis  quidam  adolescens,  ^qui  Zenonis  scholam  diu 

Cicero  pro  CUtaiHo  : Ncn  wkodo  reti»  nent  hno  et  qn»  Epictetns  (cap.  05),  et 
cere  hommu  paraUitm  ugttriof,  sed  post  enm  SimpUcias  habent  de  dnabns 
eUam  eetpto  atdmo  Jerre  oportet,  (Cap.  ansis. 

6).  Habet  ad  hoe  pnsceptnm  pulchra  ^ Refert  id  .Slianus  For.  Bist,  ix. 
Chrysostomus  tum  11.  Timotheiim,  33.  J,B. 
tum  libro  t.  adoersui  Judeeos,  Perti- 


tine  Constitutions.  We  are  taught  that  subjection  is  due  to  masters, 
eyen  to  the  harsh ; and  the  same  is  to  be  referred  to  kings ; for  the 
jreason  [in  St  Peter]  holds  equally  good  of  kings.  And  we  are  taught 
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frequentaverat,  quid  ibi  didicisset,  rogatus  respondit,  opyri» 
Lib.zv.a  iraTpo^  (pepeiVf  iram  patria  ferre.  De  Lysimacho  Justinus : 
Magno  animo  regia^  vehit  parentia^  contumeliam  tulit.  £t 
Lib.zxyu.34.  apud  Livium  est:  Ut  parentum  acmtiam,  aio  patrica^  pati- 
i4fma2.ziLii.  endo  ac  ferendo  leniendam  eaae.  Apud  Tamtum:  Ferenda 
Hitu  iy.  9.  regum  ingenia : et  alibi : bonoa  Imperatarea  voto  expetendoa, 
qualeacumque  tolerandoa.  Apud  Persas,  laudante  Claudiano 
[In  Eutrop.  lib.  ii.  vers.  479] : 

Quamvis  crudelibus  sequo 
Paretur  dominis. 

y.  1 Nec  ab  hac  lege  Domini  discedit  ^consuetudo  ve- 
terum Christianorum,  optima  legis  intm*pres.  Nam  quanquam 
pessimi  smpe  homines  imperium  Aomanum  tenuerunt,  nec  de- 
fuerunt, qui  obtentu  adjuvandae  reipublicas  iis  se  opponerent, 
nunquam  tamen  eorum  conatibus  se  adjunxerunt  Christiani. 
In  Clementis  constitutionibus  est,  fkiaiXeiq  ov  ffe/uirov  €7rai/i- 
cap.  36.  (rraodai,  reguB  poteatati  reaiatere  nefaa.  Tertullianus  Apolo- 
getico: Unde  Ckiaaiit  et  Nigriy  et  Albini. unde  qui  inter 
duaa  lauroa  obaident  Casaarem  f unde  qui  faucibua  ejua  ex- 
primendia  pakeatricam  exercent?  unde  qui  armati  palatium 
irrumpunt j omnibua  tot  ^Sigeriia  (sic  diserte  habet  manu- 
scriptus,  qui  est  apud  omni  laude  ornatissimos  juvenes  Putea* 
nos)  ac  Partheniia  audaeiorea  ? De  Romania^  ni  fallor^  id 
eat,  de  non  Chriatiania.  De  palaestrica,  quod  ait,  ad  Com- 
modi mortem  pertinet,  peractam  imperio  praefecti  praetorio 


k Connuitudo  veterum  Christiano- 
mm]  Ad  quam  pertinet  canon  xtiii. 
eoncQii  Caloedonensis,  repetitus  canone 
IY.  concilii  in  Tmllo:  conoUium  Tole- 
tanum quartum:  capitulum  ii.  Caroli 
Calvi  in  villa  Colonia.  Synodus  Sues- 
sionensis  canone  r. 

t Sigeriis]  Xiphilinns  Domitiano: 
pag.  237  B.  Ed,  Steph.  ireBsvro  64 


avr£  Kal  trvsevKtvdeavTo  n}i>  irpd^in 
Uapdimm  i irpleoiTo^  avTov  «ral  £c- 
ydpio9  (male  lEtyvpov)  te  *rp  irpo- 
KotTig  xecl  airl9  Jr,  JnsidUu  auJtem 
ei  communicato  inter  se  consilio  struxere 
Parthenius,  propositus  cubiculariorum, 
et  Sigerius  et  ipse  e eubiculariis,  Mar- 
tialis libro  IV.  (Epig,  79) : 

Sigeriotque  meros,  Parthenlosque  sonas. 


also  that  the  subjection  required  of  us  includes  endurance  of  evil.  So 
of  parents  in  Publius  Syros,  Elian,  Justin,  Livy : of  kings,  in  Tacitus, 
Claudian.  [See.]  , 

y.  1 The  custom  of  the  early  Christians,  the  best  interprets  of 
the  law  of  our  Lord,  did  not  deviate  from  this  rule.  For  though  very 
wicked  men  held  the  Roman  empire,  and  there  were  not  wanting  per- 
sons who  opposed  them  on  pretence  of  relieving  the  State,  the  Chris- 
tians never  took  part  in  their  attempts.  And  so  the  Clementine  Consti- 


Cap.  IV.] 


m SUPERIORES. 


175 


jfEIii  Laeti,  manu  palaestritae ; quo  tamen  Imperatore  yix  quia- 
quam  fuit  sceleratior.  Parthenius,  cujus  factum  itidem  detes- 
totur  Tertullianus,  erat  ille,  qui  pessimum  Imperatorem  Do- 
mitianum oppresserat.  His  comparat  Plautianum  praefectum 
praetorio,  qui  Septimium  Seyerum  yalde  sanguinarium  Impe- 
ratorem occidere  in  palatio  yoluerat.  In  eundem  Septimium 
Seyerum  arma,  quasi  pro  reipublicae  caritate,  sumserant  in 
Syria  Pescennius  I^iger,  in  Gallia  et  Britannia  Clodius  Albi- 
nus. Sed  horum  quoque  factum  Christianis  displicuit,  quod  et 
ad  Scapulam  jactat  Tertullianus  : Circa  majestatem  impera^ 
toris  infamamur  : tamen  nunquam  Albiniani,  vel  Nigriani, 
vel  Cassiani  inveniri  potuerunt  Christiani.  Cassiani  illi 
erant,  qui  secuti  erant  Avidium  Cassium,  yirum  egregium, 
qui  in  Syria  sumtis  armis  causabatur  Rempublicam  se  ire 
restitutum,  quam  M.  Antonini  negligentia  perderet. 

2 Ambrosius,  cum  injuriam  non  sibi  tantum,  sed  et  gregi 
suo,  et  Christo  fieri  crederet  a Valentiniano,  Valentiniani  filio; 
populi  satis  concitati  motu  ad  resistendum  uti  non  yoluit 
“ Coactus,  inquit,  repugnare  non  novi : dolere  potero,  potero  mptit  ▼. 
jkre,  potero  gemere:  adverras  arma,  milites,  Gothos  quoqw, 
lacrymoB  meee  arma  sunt:  talia  enim  sunt  munimenta  sa^ 
eerdotum:  aliter  nec  debeo,  nec  possum  resistere.  Mox: 
Erigebatur  a me,  ut  compescerem  populum : referebam,  in^p^^ 
meo  jure  esse,  ut  non  ewcitarem,  in  Dei  manu,  ut  mitigaret. 

Idem  Ambrosius  Maximi  copiis  adyersus  Imperatorem,  et 


Corraptvm  id  nomen  non  hic  modo  in 
Tertnlliano  fderat,  sed  adhuc  est  in  Su- 
etonio, {DomiU  c.  17),  nbi  Saturius,  et 
in  Victore  mlgari,  ubi  Casperius  lega- 
tur : {Epitom,  c.  12.  num.  8). 

■ CoactuM  repugnare  non  novi]  In- 
seruit Gratianus  causa  XXIII.  qunstione 
Till.  (Gan.  21.)  Idem  Ambrosios, 
epistola  xxxiii.  Vultie  in  vincula  ra- 


pere ? voluniae  est  nUki : non  ego  me 
vaUaJbo  cireumfusione  populorum.  Imi- 
tatus est  magnos  Gregorius  libro  tu. 
epistola  i.  iSit  tn  morte  Longobetrdorum 
me  miscere  vohsissem^  hodie  Longobar- 
dorum gens  nec  regem,  nec  duces,  nee 
comites  haberet,  atque  tn  summa  coi^k» 
stone  esset  divisa. 


tutioDS  enjoin ; and  Tertullian  boasts  that  the  Christians  had  no  share 
in  the  murder  of  the  Roman  Emperors.  [See  the  passages.] 

2 Ambrose,  though  fearing  harm  not  only  to  himself  but  to  his 
flock  from  Yalentinian,  would  not  use  the  excitement  of  the  people  as 
a means  of  resistance ; as  he  says  in  his  Epistles.  [See.]  The  same 
Ambrose  would  not  use  the  forces  of  Maximus  against  the  Emperor, 
though  both  an  Arian  and  an  oppressor  of  the  Church.  So  when  Ju- 
lian the  Apostate  was  pursuing  the  most  destructive  counsels,  he  was 
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TheodoreL  Arianain  et  Eoclesi»  gravem,  uti  noluit.  Sic  Julianum  defec- 
▼•4.  * torem  cum  peasima  consilia  agitaret,  lacrjmia  Christianorum 

orotf.  M repressum,  ait  Nazianzenus,  addens,  toSto  uovoi/  e^oirranf 
P.94A.  ' Kara  Siwktov  (papiJMKov,  quia  solum  hoc  contra  persequuto* 
rem  erat  remotum.  Atqui  exercitus  ejus  ferme  omnis  ex 
ibUL  p.  80.  Christianis  constabat  Adde  quod,  ut  oboervat  idem  Nazian- 
zenus,  saevitia  illa  Juliani  non  tantum  in  Christianos  erat  in- 
juria, sed  et  rempublicam  in  summum  adduxerat  periculum. 
Accedat  his  illud  Augustini,  ubi  illa  Apostoli  ad  Bomanos 
explicat : Necesse  est  propter  hanc  vitam  nos  subditos 
esse  oportere^  non  resistentes  si  quid  illi  (rectores)  auferre 
voluerint. 

VI.  1 Inventi  sunt  nostro  saeculo  viri  eruditi  quidem  illi, 
sed  temporibus  et  locis  nimium  servientes,  qui  sibi  primum 
(ita  enim  credo)  deinde  aliis  persuaderent,  ea  quae  jam  dicta 
sunt,  locum  habere  in  privatis,  ° non  etiam  in  magistratibus 
inferioribus,  quibus  jus  esse  putant  reustendi  injuriis  ejus, 
cujus  summum  est  imperium ; imo  et  peccare  eos,  ni  id  fadant: 
quae  opinio  admittenda  non  est.  Nam  sicut  in  dialecticis 
^species  intermedia,  si  genus  respicias,  est  species ; si  spedem 
infra  positam,  genus : ita  magistratus  illi,  i^eriorum  quidem 
ratione  habita,  sunt  publicae  personae ; at  superiores  si  conu- 
derentur,  privati  sunt.  Nam  omnis  facultas  gubernandi,  quae 
est  in  magistratibus,  summae  potestati  ita  subjicitur,  ut  quic- 
quid  contra  voluntatem  summi  imperantis  faciant,  id  defectum 
sit  ea  facultate,  ac  proinde  pro  actu  privato  habendum.  Lo- 
Am  ▼.  cum  enim  hic  quoque  habet,  quod  dicunt  Philosophi,  ordinem 
<^oom.6.  ^ relatione  ad  aliquid  primum. 

n Non  etiam  in  magietratOme  infe^  politioornm,  et  alii. 
riorUnu]  Petrus  Martjr  ad  JudUnan  • Speciet  intermedia]  Genus  spe> 
III.  ParsBUB  od  xiii.  caput  ad  Roma-  ciale  Seneoe  epistola  lviii. 
nos,  Junius  Brutus,  Danaus  libro  vi.  p Ordo  et  vtraXXi}Xi<r/yid«]  Sio  in 


repressed  only  by  the  tears  [not  the  arms]  of  the  Christians.  And  yet 
his  army  consisted  almost  entirely  of  Christians.  Add  to  this  that 
Julian’s  cruelty  was  not  only  a wrong  to  the  Christians,  but  brought 
the  State  into  great  danger.  So  Augustine. 

YI.  1 Some  learned  men  of  our  time,  yielding  too  much  to  the 
influences  of  time  and  place,  have  persuaded  flrst  themselres  (for  so  1 
believe)  and  then  others,  that  this,  though  true  of  private  persons,  is 
not  true  of  inferior  magistrates ; that  they  have  a right  of  resistance, 
and  ought  to  use  it;  which  opinion  is  not  to  be  admitted.  For  those 
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2 Ac  mihi  videntur,  qui  contra  sentiunt,  talem  statum  re- 
rum inducere,  qualem  antiqui  fabulabantur  in  coelo  fuisse, 
antequam  majestas  oriretur,  quo  tempore  aiunt  minores  Deos 
Jovi  non  concessisse.  At  is  quem  dixi  ^ordo,  et  uiraWriXiano^f 
non  tantum  sensu  communi  cognoscitur:  unde  illud  [Senec. 

ThyeaU  vers.  612] : 

Omne  Bub  regno  grayiore  regnum  est. 

Et  Fapinii  illud  [III.  Sylv.  3.  vers.  49,  60]  : 

Vice  cuncta  reguntur: 

Altemisque  regunt. 

Et  ^Augustini  dictum  celebre:  Ipsos  humanarum  rerum  gra- 
dus  adverte : si  aliquid  jusserit  curator ^ faciendum : non  ^ 
tamen,  si  contra  proconsul  jubeat : aut  si  consul  aliquid 
jubeat,  et  aliud  Imperator : non  utique  contemnis  potesta- 
tem, sed  eligis  majori  servire : nec  hinc  debet  minor  irasci, 
si  major  proelatus  est.  Et  hoc  ejusdem  de  Pilato : Talem  AdJoh^om. 
quippe  Deus  dederat  illi  potestatem,  ut  esset  etiam  ipse  sub 
Caesaris  potestate. 

3 Sed  et  divina  probatur  auctoritate.  Nam  Apostolorum  rtir. 
princeps  subjectos  nos  esse  vult  aliter  regi,  aliter  magistrati- 
bus: regi,  ut  supereminenti,  id  est,  sine  ulla  exceptione, 
prmter  ea  qum  Deus  directe  imperat,  qui  injuri»  patientiam 
probat,  non  interdicit:  magistratibus,  tanquam  missis  a rege, 

id  est  potestatem  suam  a rege  ducentibus.  Et  cum  Paulus 
omnem  animam  supremis  potestatibus  esse  subjectam  vult,  Rom.  xuf.  i. 
etiam  magistratus  inferiores  inclusit.  Neque  in  populo  He- 
braeo, ubi  tot  fuere  reges  divini  humanique  juris  contem tores, 

familia  paterfamiliaa  primas,  inde  ma-  4 AugtuHni]  Habet  prope  eadem 
terfamiliai^  inde  filii,  mox  ordinarii  Angnstinns  sermone  vi.  tn  Verba  Do~ 
serri,  poetremo  serri  ricarii.  Vide  mini. 

ChiTsoetomum  i.  ad  Corinth,  xiii.  S. 


inferior  magistrateB,  though  public  persone  with  regard  to  their  infe- 
riors, are  private  persouB  with  regard  to  their  Buperiors.  All  authority 
is  Buhject  to  the  Sovereign  authority ; and  what  is  not  done  by  that 
authority  U a private  act.  [See  the  Scholastic  reasons.] 

2 The  state  of  things  thus  defended  is  like  that  fabled  in  heaven, 
when  the  minor  Deities  rebelled  against  Jove.  The  subordination  of 
aU  to  the  Supreme  Power  is  recognized  by  common  sense;  in  Seneca; 
Papinius ; Augustine.  [See.] 

3 And  also  by  Divine  Authority;  expressed  by  Peter,  Paul,  Samuel. 

[grot.] 
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unqaam  inferiores  magistratus,  in  quibus  plurimi  fuere  viri 
pii  et  fortes,  id  sibi  juris  sumserunt,  ut  regibus  rim  ullam  op- 
ponerent, nisi  si  qui  a Deo,  cujus  iu  reges  summum  jus  est, 
mandatum  speciale  acceperant:  quin  contra,  quod  procerum 
isam.  XV.  30.  officium  sit,  ostcudit  Samuel,  cum,  proceribus  et  populo  in- 
spectante, Saulem  jam  perverse  regnantem  solita  veneratione 
est  prosequutus. 

4 Atque  adeo  religionis  quoque  public»  status  nunquam 
non  a regis  ac  Synedrii  arbitrio  pependit.  Quod  enim  post 
regem  magistratus  simul  cum  populo  Deo  se  fideles  fore  pro- 
miserunt, id  intelligi  debet,  quatenus  in  cuj  usque  id  futurum 
erat  potestate.  Ne  simulacra  quidem  falsorum  Deorum,  qu» 
publice  exstabant,  dejecta  unquam  legimus,  nisi  jussu  aut  po- 
puli in  libera  republics,  aut  regum  cum  regnabantur.  Quod 
si  quid  aliquando  factum  est  vi  contra  reges,  narratur  in  testi- 
monium divin»  providenti»  id  permittentb,  non  in  facti  hu- 
mani approbationem. 

5 Solet  a contrari»  sententi»  auctoribus  proferri  dictum 
Trajani,  cum  pugionem  pr»fecto  pr»torio  traderet:  ^Hoc 
pro  me  utere,  si  recte  impero ; si  male,  contra  me.  Sed  sci- 
endum est,  Trajanum,  ut  ex  Plinii  Panegyrico  apparet,  id 
unice  curasse,  ne  quid  regium  ostentaret,  sed  ^ verum  princi- 


* Refertur  a Xiphilino,  pag.  248  d. 
^d,  SUph,  Vide  et  Plinii  Junioris  Pa- 
negyric, c.  67.  et  Cassiodor.  For.  tui. 
13.  J.B, 

* Verum  principem  gerere]  Quod 
postea  imitati  Pertinax  et  Macrinus : 
quorum  orationes  egregias  apud  Hero- 


dianum  ride.  (Lib.  ii.  cap.  3;  Lib.  iv. 
cap.  14.  Edit.  Bader,) 

* Vide  J OSEPH.  Aridq.  Jud.  Lib.  xiv. 
cap.  iy.  § 2.  Ed.  Hudson,  et  Clariss. 
Clebioum,  in  Marc.  iii.  4.  J.  B. 

■ Sa^evy  inrkp  \jfvxv^  Btofiev]  Mac- 
cabseorum.  Lib.  i.  c.  9. 10.  43.  et  44.  «cal 


4 And  80  also  the  state  of  public  religion  depends  on  the  will  of 
the  King  and  the  Council.  (Synedrium.)  The  engagement  of  the 
magistrates  and  the  people  to  be  faithfUl  to  Gk>d,  after  the  king,  is  to 
be  understood,  as  far  as  is  in  their  power.  We  do  not  read  of  the 
images  of  false  gods  being  thrown  down,  except  by  command  either  of 
kings,  or  of  the  people  when  free.  When  this  is  done  by  force  against 
the  consent  of  the  kings,  it  is  related  as  a testimony  of  Dirine  Provi- 
dence so  permitting;  not  in  approval  of  the  human  act. 

6 On  the  contrary  is  urged  Trajan’s  saying  when  he  gave  the 
dagger  to  the  Pmtorian  Prefect : Uee  it  for  tM  if  I rule  ri^ly;  if  ill, 
against  me.  But  Trajan  wished  to  avoid  assuming  kingly  authority, 
and  to  be  a true  Governor  (Princeps),  and  as  such  was  subject  to  the 
will  of  the  Senate  and  people ; whose  commands  the  Prefect  was  to 
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pern  gereret,  qm  proinde  subesset  sanaioB  populique  judicio ; 
quorum  sententiae  exsequi  prmfectus  deberet  etiam  in  ipsum 
principem.  Simile  est,  quod  de  M.  Antonino  legimus,  qui 
publicam  pecuniam  attingere  noluit,  nisi  consulto  senatu. 

yil.  1 Orayior  illa  est  qusestio,  an  lex  de  non  resistendo 
nos  obliget  in  grayissimo  et  certissimo  discrimine.  Nam  leges 
etiam  Dei  qumdam,  quamquam  generaliter  prolato,  tacitam 
habent  exceptionem  Bumm»  necessitatis:  quod  de  lege  sab- 
bati ^Hasamonseorum  temporibus  a sapientibus  definitum  fuit  : 
unde  dictum  celebre : periculum  animce  impellit  sahhatum : 
et  JudmuB  apud  Sjnesium  causam  neglecto  legis  de  sabbato 
hanc  reddit : *<ra(l>£^  vvip  Oeo/uLei/,  in  certissimum  vitee 
periculum  adducti  sumus.  Qum  exceptio  probata  est  ipsi 
Christo : ut  et  in  lege  altera  de  non  edendis  panibus  proposi- 
tionis. £t  HebrieorumNnagistri  legibus  de  dbis  yetitis,  aliis- 
que nonnullis,  ex  yeteri  traditione  eandem  addunt  exceptionem, 
recte  quidem : non  quod  Deo  jus  non  sit  ad  certam  mortem 
subeundam  nos  obstringere,  sed  quod  leges  quiedam  ejus  sint 
argumenti,  ut  non  credibile  sit  datas  ex  tam  rigida  yoluntate : 
quod  in  legibus  humanis  magis  etiam  procedit 

2 Non  nego  a lege  etiam  humana  quosdam  yirtutis  actus 
posse  prsscipi,  sub  certo  mortis  periculo,  ut  Me  statione  non 


^Kowr€  BaKx(Stt9  ical  i[X0€  'rp 

cafipdTttv  Jf«t  KfitiwiSm¥  tov 
*lopddpov  iv  dwdfiti  ToXXy.  Kal  elvffv 
*Iwira6av  'rolt  9rap  airrov*  dvatmifie» 
wir  inrlp  nr&» 

ov  ydp  oif/Mpoy 

Kol  rphuM  Id  cum  audisset 


BaeehideSf  venti  muUo  eum  exercitu  cui 
Jordtane  ripae  ipso  die  eahhoH,  Jo-> 
ncOhan  autem  euie  dixit:  Surgamue  mene, 
et  pro  vita  pugnemue;  neque  emm  noetra 
ree  ee  habent  ut  heri  et  nudiue  teriiue, 
t JDe  etatione  non  duerenda]  Yidv 
Joiephnm  obi  de  costodibiif  SmiK»  agit. 


execute»  eren  against  the  Prince.  So  M.  Antoninus  would  not  toudi 
the  public  money  without  consent  of  the  Senate. 

VII.  1 Whether  in  a yery  graye  and  certiun  danger  the  rule  of 
non-resistance  holds,  is  a more  difficult  question.  For  the  laws  of  God 
may  admit  of  exemption  in  cases  of  extreme  necessity.  So  the  He- 
brew law  of  the  Sabbath  did;  and  this  exception  is  approyed  by 
Christ ; as  also  in  the  case  of  the  shew-bread.  And  so  other  laws  of 
the  Hebrews  did.  Not  that  God  has  not  the  Right  of  our  obedience 
under  certain  death ; but  that  some  laws  are  of  such  a nature  that  it 
as  not  credible  that  they  were  giyen  with  so  rigid  an  intention : still 
more  in  human  laws. 

2 Tet  eyen  human  laws  may  command  some  acts  of  yirtue  with 
certain  danger  of  death ; as  the  military  rule  of  not  quitting  our  post. 
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deserenda ; sed  nec  temere  ea  yolontas  legem  condentis  foisse 
intelligitur,  neque  videntur  homines  in  se  et  alios  tantum  jus 
accepisse,  msi  quatenus  summa  necessitas  id  exigat.  Ferri 
enim  leges  ab  hominibus  solent  et  debent  cum  sensu  humanm 
imbecillitatis.  Hmc  autem  lex,  de  qua  agimus,  pendere  videtur 
a voluntate  eorum,  qui  se  primum  in  societatem  dvilem  conso* 
ciant,  a quibus  jus  porro  ad  imperantes  manat.  Hi  vero  si 
interrogarentur,  an  velint  omnibus  hoc  onus  imponere,  ut  mori 
prmoptent  quam  ullo  casu  vim  superiorum  armis  arcere,  nescio 
an  velle  se  sint  responsuri,  nisi  forte  cum  hoc  additamento,  si 
resisti  nequeat,  nisi  cum  maxima  reipublicse  perturbatione,  aut 
exitio  plurimorum  innocentium.  Quod  enim  tali  circumstantia 
caritas  commendaret,  id  in  legem  quoque  humanam  deduci 
posse  non  dubito. 

3 Dicat  aliquis,  rigidam  illam  obligationem,  mortem  po- 
tius ferendi,  quam  ullam  unquam  superiorum  injuriam  repeL 
lendi,  non  ex  lege  humana,  sed  divina  proficisci.  Sed  notan- 
dum est,  primo  homines  non  Dbi  prmcepto,  sed  sponte 
addoctos  experimento  infirmitatis  familiarum  segregum  adver- 
sos violentiam,  in  sometatem  civilem  coiisse,  unde  ortum  habet 
potestas  civilis,  quam  ideo  humanam  ordinationem  Petrus 
1 u.  la  vocat : quanquam  alibi  et  divina  ordinatio  vocatur,  quia  homi- 

(Ant.  Jud,  Lib.  yi.  cap.  13,  § 9.  Md,  Savaros  7rp6irrifiov  rifff 
Sudton.)  Polybius : irapd  *Pcofia(oi«  Xtvoirri  tijv  rd^uf,  [Habet  e Soid% 


But  this  is  not  lightly  to  be  supposed  the  intention  of  the  lawgiver; 
nor  do  men  appear  to  have  accepted  it  so,  unless  extreme  necessity 
require.  For  laws  are  and  ought  to  be  made,  with  a sense  of  human 
weakness.  The  law  of  which  we  speak  (that  of  non-resistance)  seems 
to  depend  on  those  who  first  fomed  civil  society,  and  from  whom  the 
Rights  of  Rulers  are  derived.  And  if  these  could  be  asked  whether 
they  would  impose  on  all  this  burthen,  that  they  should  prefer  to  die 
rather  than  in  any  case  resist  a superior  by  force,  it  is  probable  they 
would  answer  that  they  would  not : unless  perhaps  with  this  addition ; 
except  resistance  would  involve  extreme  disturbance  of  the  State,  and 
the  death  of  many  innocent  persons.  And  what  benevolence  would 
recommend  in  such  circumstances,  we  may  confidently  ascribe  to 
human  law. 

3 It  may  be  said  that  the  rigid  obligation  of  bearing  death  rather 
than  resisting  a superior,  proceeds  not  from  human,  but  from  Divine 
Law.  But  it  is  to  be  noted  that  Civil  Society  is  the  result,  not  of 
Divine  precept,  but  of  the  experience  of  the  weakness  of  separate 
families  to  protect  themselveai;  and  is  thus  called  by  Peter  an  ordi* 
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Hum  salubre  institutum  Deus  probaTit  Deus  autem  humanam 
legem  probans  censetur  probare  ut  humanam  et  humano 
modo. 

4 Barclaius  regii  imperii  assertor  fortissimus  huc  tamen 
descendit,  ut  populo  et  insigni  ejus  parti  jus  concedat  se  lii».  ul  «ft*. 
tuendi  adversus  immanem  smyitiam ; cum  tamen  ipse  fateatur 
totum  populum  regi  subditum  esse.  Ego  facile  intelligo,  quo 
pluris  est  id  quod  oonseryatur,  eo  majorem  esse  mquitatem, 
qum  adversus  legis  verba  exceptionem  porrigat:  attamen  in-* 
discriminatim  damnare  aut  singulos  aut  partem  popidi  mino* 
rem,  quse  ultimo  necessitatis  prmsidio  sic  utatur,  ut  interim 
et  communis  boni  respectum  non  deserat,  vix  ausim.  Nam 
David,  qui  extra  pauca  facta  testimonium  habet  vito  secun- 
dum  leges  exacto,  armatos  circum  se  primum  quadringentos, 
deinde  plures  aliquanto  habuit;  quo  nisi  ad  vim  arcendam 
si  inferretur  ? Sed  simul  illud  notandum  est,  non  factum  id 
a Davide,  nisi  postquam  et  Jonathanis  indicio,  et  pluribus 
aliis  certissimis  argumentis  compererat  Saniem  vito  sum  immi* 
nere.  Deinde  vero  nec  urbes  invadit,  nec  pugnandi  captat 
occasiones,  sed  latebras  qumrit,  modo  in  locis  deviis,  modo 
apud  populos  externos,  et  hac  religione  ut  popularibus  suis 
nunquam  noceat. 

▼ooe  irpoirrtiui : nam  yeiba  panllo  ali-  Lib.  i.  oap.  17.  J»  S.] 
t«r  legantor  apud  ipanm  Hietoricam, 


nance  of  man,  though  it  is  also  an  ordinance  of  God,  because  he 
approves  it.  And  God,  approving  a human  law,  must  be  conceived 
approving  it  as  human,  and  in  a human  manner. 

4 Barclay,  the  most  strenuous  asserter  of  royal  authority^  yet 
allows  that  the  people,  or  a considerabU  pari  of  it,  has  the  Right  of 
protecting  itself  against  extreme  cruelty,  though  he  asserts  the  whole 
people  to  be  subject  to  the  king.  I can  understand,  that  in  proportion 
as  what  is  preserved  [by  the  rule  of  non-resistance]  is  more  valuable^ 
80  much  the  more  serious  a matter  is.  the  equitable  construction,  which 
allows  an  exception  to  the  words  of  the  law.  But  still,  I do  not 
venture  indiscriminately  to  condenm,  either  indwiduah  or  a mworiby 
of  the  people  who  thus  have  recourse  to  the  ultimate  means  of  neces- 
sity, provided  they  do  not  desert  a respect  for  the  common  good.  So 
David  gathered  the  discontented  to  him,  and  had  above  four  hundred 
armed  men,  of  course,  to  repel  violence.  But  this  was  not  till  David 
knew  that  Saul  sought  his  life.  And  he  did  not  seize  upon  cities, 
but  hid  himself  in  desert  places  or  in  foreign  countries,  avoiding  to 
do  harm  to  those  of  his  nation. 
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5 Simile  videri  potest  factam  Maccabmorum : nam  quod 
quidam  base  arma  eo  titulo  defendant,  quasi  Antiochus  non 
rex,  sed  invasor  fuerit,  vanum  puto : cum  nusquam  in  omni 
historia  Maccabmi,  et  qui  eorum  partes  sequebantur,  Antio- 
chum alio  quam  regis  nomine  compellent;  et  merito  sane, 
cum  jampridem  Macedonum  imperia  agnovissent  Hebraei,  in 
quorum  jus  Antiochus  successerat.  Nam  quod  lex  vetat  alieni- 
genam populo  praefici,  de  voluntaria  electione  intelligendum 
est,  non  de  eo,  quod  temporum  necessitate  adductus  populus 
facere  cogebatur.  Quod  vero  aiunt  alii,  usos  Ma^baeoa 
jure  populi,  cui  aurovofiia  deberetur,  ne  id  quidem  firmum. 
Nam  Judaei  primum  a Nabuchodonosore  devi^  jure  belli  ex 
eodem  jure  successoribus  Chaldaeorum  Medis  et  Perris  pa- 
ruerant: quorum  totum  imperium  ad  Macedonas  devenit 
HisL  T.  a Hinc  Judaei  Tacito  vocantur.  Dum  Assyrios  penes  Medosque 
et  Persas  oriens  fuit^  vilissima  pars  servientium.  Neo  quio- 
quam  ab  Alexandro  ej  usque  successoribua  stipulati  sunt,  sed 
sine  ulla  conditione  in  eorum  ditionem  venerunt,  sicut  ante 
sub  ditione  Darii  fuerant.  Quod  si  et  Judaei  interdum  ritus 
suos  et  leges  palam  exercere  permissi  sunt,  id  fuit  ex  regum 
beneficio  jus  precarium,  non  ex  lege  aliqua  imperio  ad^ta. 
Nihil  ergo  est  quod  Maccabaeos  tueatur  praeter  summum  cer- 


« Totum  imperium  ad  Macedotuu 
devenit]  Justinus,  libro  xxxti.  Pn- 
mue  Xerxes  rex  PereananJudeeos  domuit 
postea  eum  ipsis  Persis  in  ditionem  Alex^ 
andri  magni  venere,  diuque  tn  potestate 
Afacedoniei  imperii  suldeeH  Syria  regno 
fuere.  A Demetrio  cum  descivissent, 
amicitia  Bomanorum  petita,  primi  om- 
m'lan  ex  orientalibus  libertatem  recepe-- 
runijcunle  tunc  Romanis  de  alieno  lar» 
gientibus.  (Gap.  3.) 

> Non  ita  falluntur.  Dicemus  in 
Notis  Gallicis  ad  hunc  locum.  J.  B. 

* Principi  in  populo  tuo  non  male- 
dices]  Joabus  Semeis  apud  Josephum: 
ou  r«9utf^p  fiXatriprifinoae  r6v  tnrb  tou 
I.Jfov  Karaarradevra  fiaoiXeveiu ; An 
nun  morereris,  qui  ei  maledicere  ausus 


es,  quem  Deus  in  regni  sede  consHtust  t 
[.dnl.  Jud.  Lib.  Tn.  cap.  11,  § 2.  Ve- 
rum ibi  qui  loquitur,  non  est  Joabus, 
sed  frater  ejus  Abisai^  Tserqje  filius. 
J.B.] 

1 Olutabat  plena  divinorum  menunria 
mandatorum]  Josephus  de  Damde : 
perauotjtrae  d*  e(r0w,  oi  bUcaiov  elire 
4>oueCetv  t6v  iavrov  Se<nr6rrju'  Sed 
staJtim  poenitudine  ductus,  it^ustum  /aci- 
nus esse  dixit  f dominum  suum  oeddere, 
(Lib.  VL  c.  18,  § 4).  Et  post : T6v 
iud  Tov  Oeov  nexeiporovuifilvov  /3a- 
oriXia  beiudv  d'lroicTe/vai  f uovtf 
poe*  ydp  auriy  uapd  toD  dtSSu» 

T09T1IU  blKfiv,  Horrendum,regem quam- 
vis malum  interficere : poenam  em»  id 
/cudenti  imminere  ab  eo  qui  regem  dedit. 


5 So  the  Maccabees  were  not  justified  by  the  general  right  of 
resistance;  for  Antiochus  was  king,  and  they  had  no  legal  right  of 
resistance.  They  were  justified  by  extreme  danger. 

C And  eren  in  such  a cas^  the  person  of  the  king  Is  to  be  re-* 
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tissdmumque  pericnliim : qnamdia  scilicet  intra  sui  defendendi 
terminos  ita  se  continuerunt,  ut  in  loca  devia  exemplo  Davidis 
secederent,  qumrendm  securitati;  nec  arma  expedirent,  nisi 
ultro  oppugnati. 

6 Illa  interim  cautio  tenenda  est,  etiam  in  tali  periculo 
person»  regis  parcendum : quod  qui  factum  a Davide  putant 
non  ex  officii  necessitate,  sed  ex  sublimiore  proposito,  ^fal- 
luntur. Ipse  enim  David  aperte  dixit,  insontem  neminem  i8am,mi9. 
esse  posse,  qui  manus  regi  inferret.  Nimirum  sciebat  scrip- 
tum in  lege : Diis,  id  est,  judicibus  summis,  tk>n  maledices^  et  Bxod.xxn.98. 
^principi  in  populo  tuo  non  mededicea;  in  qua  lege  mentio 

facta  specialis  eminentium  potestatum,  ostendit  aliquid  praecipi 
speciale.  Quare  Optatus  Milevitanus  de  hoc  Davidis  facto  ub.  il 
loquens,  ^Obstabat^  ait,  plena  divinorum  memoria  mandor 
torum.  Et  verba  Davidi  haec  tribuit : Volebam  hostem  vin- 
cere, sed  prius  est  divina  proecepta  servare. 

7 At  falsa  maledicta  ne  in  privatum  quidem  licet  jacere ; 
in  regem  ergo  veris  quoque  abstinendum ; quia,  ut  ait  scriptor 
problematum,  quae  Aristotelis  nomen  praeferunt:  6 iccuciryo- 8S9.n.i4. 
pSiv  Tov  ap^ovra,  ei^  Trjv  v6\tv  vjipl^et*  Qui  rectori  male- 
dicit, civitatem  est  injurius.  Quod  si  voce  laedendus  non 

est,  manu  certe  multo  minus:  unde  et  pcenitentia  tactum 


[Ibid.  § 9.  Edit.  Huds.  In  loco  priore 
non  omittere  debuit  Auctor  Iubc  verba, 
nri¥  vir6  tov  0€Ov  fiaaiXeLao 
d^itodeirra,  eumque  qui  a Deo  Rex  eoum 
etUutu»  eei.  In  loco  altero  venio  ejus 
etiam  male  omittit  hso,  inr6  tov  Qeo9 
KOxeipoTovtifxevov,  qiUB  idem  signifioan^ 
obatantque  adeo^  quominus  de  omnibus 
in  universum  Begibns  locus  intelligi 
queat.  Quamvis  et  Doctissimus  Sal. 
MASins,  Req>.  ad  MUtcn.  pag.  163.  in 
Versione  illius  loci  ondttat  illa  verb% 
qu»  tamen  in  GrsBCO  ponit ; quasi  sci* 
licet  voce  sola  Regis  continerentur. 
Sed  pejus  est,  qnod  in  fine,  omissis  qui- 
busdam, sensus  plane  corruptus  ab 
Auctore  nostro,  pr»  nimio  forte  studio 
causes  sus  serviendi.  Ita  habent  Grsca: 


ydp  ahrtv  irapd  tov  tovroe  Ttjv 
dpxn*'  W*'  dfictiv,  Venturam 

enim  aliquando  ipei  (Regi  scilicet) p<Sm 
nam,  ab  eo  qui  dedit  illi  imperium.  J.  R.] 
> Jn  eioUaUm  est  tq/Knur]  Julianus 
Jlduopoqone : koI  ydp  ol  popoi  q>ofie- 
poi  itd  Tobe  dpxovrae,  mare  Btme 
dpxotfra  ifipCj^etf  Ik  irepiovoiae  Toit 
vopove  KareeroTfiaeir  Sunt  enim  legee 
eeoera  pro  prineipibui,  ita  ut  qui  in 
prineipem  ugurioeusjueritt  u ex  anind 
libidine  conctdeaoeritleqee.  (Pag.  342  b. 
Edit.  Spanh.)  [Non  satis  ad  curate 
vertitur  hic  locus.  Id  vult  Imperator: 
Idetmmtur  Legee  propter  Inqperantee 
(a  quibus  scQicet  auctoritatem  et  vim 
omnem  habent).  Qui  igitur  in  ipsum 
Imperantem  itguriue  est,  multo  audaeius 


Bpected ; as  was  done  by  David. 

7 Nor  are  those  who  resist  to  throw  false  reproaches  on  any  one; 
but  on  the  king,  not  even  true  ones.  Still  more  are  they  to  abstain 
fn>m  laying  hands  on  him.  [See  the  heathen  authorities.] 
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lSoM.niv.fi.  Davidem  legimus,  quod  yestem  ejus  yiolasset : tantam  intolli- 
gebat  personse  istius  esse  sanctitudinem  I nec  immerito : nam 
cum  summum  imperium  ‘non  possit  non  multorum  odiis 
patere,  securitas  fungentis  peculiariter  fuit  munienda.  Quod 
Bomani  etiam  in  Tribunis  plebis  constituerunt,  ut  aavXoi,  id 
est,  inyiolabiles  essent  Inter  Essenorum  dicta  erat,  reges 
niad.y,m,  sanctos  esse  habendos : et  insigne  illud  apud  Homerum: 

Il€p\  yap  dU  woifUjn  XoMr, 
fuj  ri  iro^i* 

^Nam  pro  populi  pastore  timebat, 

Nequid  ei  accideret 

Lib.x.3.  Ifec  immerito,  ut  apud  Curtium  est,  regium  rumen  gentes^ 
quoe  eub  regibus  sunt,  pro  Deo  edunt : ^Artabanus  -Persa ; 
lijuuv  Se  TToWwy  vofitov  xal  KoXwy  ovrenv  KoKKurroq  ooror 
€(rrc,  TO  Tifiqv  (iaaiXea  Kal  irpoaKvyelv^  etKova  Qeov  rd 
TTOFTu  aw^oyro^.  Nobis  inter  leges  muUcu  easque  bonas 
hoec  optima  est,  regem  colendum  et  adorandum,  ut  Dei 
p.80i.  imncta  sospitantis  effigiem.  Plutarchus  Agide:  oi;  Bepurov 
ovSe  vevofAUTpuevov  ^aCKem  adjuLari  rei;  ‘xelpas  irpoatpepetv^ 
nec  fas  nec  licitum  regis  corpori  manus  inferre. 

8 Illa  quaestio  grayior,  an  quantum  Dayidi,  an  quantum 
Maccabaeis  licuit,  liceat  et  Christianis,  quorum  magister  cru- 
cem subire  toties  jubens  exactiorem  patientiam  yidetur  re- 
quirere. Certe  ubi  superiores  ob  religionem  mortem  inten-» 
jrott.x.23.  tant  Christianis,  Christus  fugam  concedit,  his  scilicet,  quos 


lAgu  eancMledbU.  Sic,  nt  coivis  patet, 
local  ad  rem  nOul  fadt.  J,  B.] 

• Non  po$sU  non  multarum  odiit 
potero]  Qnintilianiu  BeeUamaUime 
000XI.T11I.  Hanc  oeoo  conditumem  om* 
micm,  qui  admometratUmem  roipuhHem 
aqgrediunluT,  ut  ea,  qum  maxime  perti^ 
nent  ad  oalutem  communem,  eum  quadam 
eui  invidia  efficere  cogantur.  Vide  ea 
de  re  Livim  Teri>a  ad  Angostum  apnd 
Xiphilinam  ex  Dione.  (Pag.  85,  86. 
Ed.  H.  Steph.) 


^ Nam  pro  populi  poetare  Umebat] 
Bene  Chrysoitomai,  1 ad  Tkn.  i.  ;SI 
quie  avem  Jugulet,  ab  eo  gregemimminMi  f 
at  ei  quie  pastorem  de  medio  sustulerit, 
ab  eo  totum  gregem  dissipari.  Seneca 
libro  Priore  de  dementia,  ceup.  ili. 
iSIiMnmim  qjusnocturnisexeubiis  muniunt: 
latera  otgeeH  eireumfusique  defendunt : 
incurrentibus  periculis  se  tqqnmunL  Non 
hic  est  sine  roHone  populis  urbibusque 
consensus  sic  protegendi  amandiquereges, 
et  se  suaque  jactandi,  quocumque  desi» 


8 Whether  what  was  lawful  for  Darid  and  for  the  Maccabees  be 
lawful  for  Christians,  is  a grarer  question,  since  their  Master,  com- 
manding them  to  bear  their  cross,  seems  to  require  a more  exact 
patience.  And  certainly  Christ  counsels  flight  to  Christians  who  are 
in  danger  of  death,  (that  is,  those  who  are  not  bound  to  their  place 
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officm  necessitado  nnlli  loco  alligat : ^nltra  fagam  nihil.  Pe-  si: 
inn  yero  Christam  ait  cum  pateretur,  nobis  reliquisse  ex- 
emplum quod  sequamur,  qui  cum  peccato  yacaret,  et  doli 
omnis  immunis  esset,  conyitia  conyitiis  non  reposuit,  neque 
inter  patiendum  minatus  est,  sed  rem  permisit  juste  judicantL 
Idem  gratias  agendas  Deo  ait,  et  gaudendum  Christianis,  si 
tanquam  Christiani  poenis  subdantur.  J!t  hac  maxime  pati- 
entia inyaluisse  Clmstianam  religionem  legimus. 

9 Quare  Christianis  yeteribus,  qui  recentes  ab  aposto- 
lorum et  apostolicorum  yirorum  disciplina  eorum  prsescripta 
et  intelligelnnt  melius,  et  perfectius  implebant,  summam  in- 
juriam fieri  puto  ab  iis,  qui  quo  minus  ipsi  se  defenderent  in 
certissimo  mortis  periculo,  yires  putant  illis,  non  animum  de- 
fuisse. Imprudens  certe  et  impudens  fuisset  Tertullianus,  si  97. ' 
apud  Imperatores,  qui  ejus  rei  ignari  esse  non  poterant,  ita 
confidenter  ausus  esset  mentiri:  Si  enim  hostes  et  apertas, 
non  tantum  vindices  occultos  agere  vellemus,  deesset  nolis 
vis  numerorum  et  copiarum  ? Plures  nimirum  Mauri  et 
Marcomanni,  ipsique  Parthi,  vel  quantcscunque  unius  tamen 
Joci  et  suorum  finium  gentes,  quem  totius  orbis  ? Externi 
sumus,  et  vestra  omnia  implevimus,  urbes,  insulas,  castella, 
municipia,  conciliahvla,  castra  ipsa,  tribus,  decurias,  pa- 
latium, senatum,  forum:  sola  vobis  reliquimus  templa. 

Cui  bello  non  idonei,  non  prompti  fuissemus,  etiam  copiis 
impares,  qui  tam  libenter  trucidamur,  si  non  apud  istam 


dermerU  imptrasdU  tabu.  Nec  heee 
viliiat  eui  est  aut  dementia,  pro  uno  ea- 
/rite  tot  miUia  excipere  ferrum,  ac  multis 
moriibus  unam  ammam  redimere,  non- 
mtnguam  senis  et  invalidi.  Quemadmo^ 
dum  totum  corpus  animo  deservit  (quod 
ipeom  lata  ibi  ezsequitiir)  sic  Hac  tm- 
'fliesua  multitudo  unius  aninuB  eireuM- 
data  illius  spiritu  regitur,  illius  ratione 
JlectUur,  pressura  se  hac  fractura  viri^ 
bus  suis,  nisi  consilio  sustineretur.  Suam 
itaque  incolumitaUm  auumt,  etc.  Adda 


qn»  infra,  Lib.  u.  oap. 

c Artabaxus  Persd\  Apad  Plntar- 
ohnm  ThenUstoele.  (Pag.  135  a.) 

* Dictnm  Christi  imioe  partinat  ad 
Apoatoloa,  nt  patet  ax  aaquantibna. 
Anetor  ipaa  sa  rafallit,  qnando  in  Adno- 
tationibns  ad  hunc  loonm  Matth.  x.  38, 
Yarbailla  aolia  Apoatolia  adoommodat, 
at  inda  Iktatnr  non  pona  argnmantnm 
dnd,  ad  definiandam  qnastionam.  An 
aponta  fbgare  lioaat,  periculi  tantum 
Titandi  oanna?  J.  B. 


by  duty,)  but  nothing  beyond  flight.  So  Peter  says  that  Christ  hoe 
left  us  an  example,  1 Pet.  ii.  21,  and  that  we  are  to  rejoice  if  we  suffer 
as  Christians,  1 Pet.  ir.  12, 13, 14.  And  by  such  patience  the  Chris- 
tian religion  grew  strong. 

9 And  so  the  ancient  Christians  teach:  Tertullian;  Cyprian; 
Lactantius ; Augustine.  [See  the  passages.] 
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disciplinam  magis  occidi  liceret  quam  occidere?  Sequitur 
Ad  DemetH-  hic  quoquo  magistrum  suum  Cyprianus,  et  aperte  prssdicat : 
***“*"'  Inde  est,  quod  nemo  nostrum,  quando  apprehenditur,  reJuc^ 
tatur : nec  se  adversus  injustam  violentiam  vestram,  quam- 
vis nimius  et  copiosus  noster  sit  populus,  ulciscitur.  Par- 
tientes facit  de  secutura  tdtione  securitas.  ^Innocentes 
^Dw,r,  nocentibus  cedunt.  ^Et  Lactantius:  Confidimus  enim  mor- 
jestati  ejus,  qui  tam  contemtum  sui  possit  ulcisci  quam  ser-> 
vorum  suorum  labores  et  injurias.  Et  ideo  cum  tam  ne- 
fanda perpetimur,  ne  verbo  quidem  reluctamur:  sed  Deo 
LibTi.q.10.  remittimus  ultionem.  Nec  aliud  spectavit  Augustinus,  cum 
dicit : Nihil  justas  prcecipue  cogitet  in  his  rebus,  nisi  ut 
bellum  suscipiat,  cui  bellare  fas  est : non  enim  fas  est  om- 
xpULife.  nibus.  Ejusdem  est  illud:  Quoties  Imperatores  in  errore 
sunt,  leges  ad  tuendum  errorem  contra  veritatem  condunt, 
quas  justi  examinantur  et  coronantur.  Idem  alibi: 
Ita  a plebibus  principes  et  a servis  domini  ferendi  sunt,  ut 
sub  exercitatione  tolerantioe  sustineantur  temporalia,  et  spe- 
rentur oetema.  Quod  yeterum  Christianorum  exemplo  alibi 
explicat:  Neque  tunc  civitas  Christi,  quamvis  adhuc 
peregrinaretur  in  terris,  et  haberet  tam  magnorum  agmina 
populorum  adversus  impios  persecutores,  pro  temporali  salute 
pugnavit,  sed  potius,  ut  obtineret  ostemam,  non  repugnavit. 
Ligabantur,  includebantur,  cadebantur,  torquebantur,  ure- 
bantur, laniabantur,  trucidabantur,  et  multiplicabantur. 
Non  erat  eis  pro  salute  pugnare,  nisi  salutem  pro  salute 
contemnere. 

10  Nec  minus  egregia  sunt,  qum  in  eandem  sententiam 
habet  Cyrillus  in  locum  Johannis  de  gladio  Petri.  Thebma 


d Jnnoceniti  nocenHbuM  cedunt]  Hao 
■ont  in  flcripto  ad  Demetrionnm.  Ejus- 
dem haeo  libri  primi  epistola  i.  JnfeZ- 
Uxit  (adversarius)  Christi  milites  vigi-. 
lare,  jam  sobrios  et  armatos  ad  prcdium 
stare,  vinci  non  posse,  mori  posse;  et 
hoc  ipso  iTwictos  esse,  quia  nec  mori  ri- 
ment,  nec  repugnare  contra  impugnantes, 
eum  oeddere  innocentibus  nec  nocentem 
liceat,  sed  prompte  et  animas,  et  sasiguU 


nem  tradere.  (Ep.  CO.  Ed.  Feli.) 

* At  vero  mera  est  fabula,  qusecum- 
que  de  illa  Thebasa  Legione  dicuntur. 
Historia  ipsa  per  se  habet  plurima  in- 
dicia falsi : et  libellus,  in  quo  narratur, 
hoc  titulo.  Passio  Agaunensivm  Mar^ 
tyrum,  non  est  Euchebii,  Lugdunensis 
Episcopi,  cui  tribuitur,  ut  vel  ex  eo  pa- 
tet, quod  Sig^smnndi,  Burgundus  Begis^ 
Auctor  meminerit,  qui  Bex  tamen  sat 


10  So  CjrU  holds  concerning  the  sword  of  Peter.  So  the  Theban 
legion  did  not  resist  when  decimated  for  refusing  to  sacrifico. 
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legio,  ’at  acta  nos  docent,  militibus  constabat  sexies  mille 
sexcentis  sexaginta  sex  Christianis  omnibus:  Qui,  cum  Max- 
imianus Caasar  apud  Octodurum  exercitum  compelleret  sacra 
Diis  falds  facere,  primam  Agaunum  iter  arripuerant : et  cum 
eo  misisset  Imperator,  qui  eos  ad  sacrificandum  yenire  juberet, 
ipsique  se  id  facturos  negassent,  Maximianus  decimam  quem- 
que jussit  interfici  per  apparitores,  qui  ^nemine  repugnante 
facile  imperium  sunt  exsecuti. 

11  ^Mauritius  ejus  legionis  primicerius,  a quo  Agaunum 
ricuB  Mauritii  dictas  est  postea,  narrante  Encherio  Episcopo 
Lugdunensi,  eo  tempore  commilitones  sic  allocutus  luitur: 
Quam  timuit  ne  qutequam^  quod  armatis  facile  est^  specie 
drfensionis^  beatissimis  funeribus  manus  obviam  afferre 
tentaret  I jam  mOd  ad  hujus  rei  interdictum  Christi  nos- 
tri parabatur  exemplumj  qui  exemtwm  vagina  apostoli  gla-^ 
dium  propriae  vocis  jussione  recondidit : docens^  majorem 
armis  omnibus  Christianae  confidentiae  esse  virtutem^  ne 
quisquam  mortali  operi  mortalibus  dexteris  obsisteret,  quin 
imo  coepti  operis  fidem  perenni  religione  compleret.  Cum 
hoc  supplicio  peracto  Imperator  superstitibus  eadem  qum  ante 
priedperet,  sic  omnes  respondent:  Milites  quidem,  Caesar, 
tui  sumus  et  ad  deferuionem  reipublicae  Romanae  arma  sus-- 
cepimus:  nec  unquam  aut  desertores  bellorum  aut  proditores 
miUtioR  fuimus,  aut  ignavas  formidinis  meruimus  subire 
flagitium.  Tuis  etiam  obtemperaremus  praeceptis,  nisi  in- 
stituti legibus  Christianis,  daemonum  cultus  et  aras  semper 
pollutas  sanguine  vitaremus.  Comperimus  praecepisse  te, 
ut  aut  sacrilegiis  pollueres  Christianos,  aut  de  denis  inter- 
fectis nos  velles  terrere.  Non  inquiras  longius  latitantes: 


dia  port  mortem  Encberii  regnaTit. 
B«o  demonrtmrtt  Cier.  JoAimwi  Du< 
BOUBBiEU,  DisseiirtioDe  Mognlari,  An- 
glice  primum  edita  ann.  1696.  pottea 
Gallice,  ut  erat  nata,  AmsteL  1705.  J.  B. 

• MoMTitiui]  De  hujus  martjria  ho. 
noribua  apud  Helretios  vide  Guilliman- 
num.  (Lib.  i.  c.  15  et  n«  8.)  In  ve- 
teri scripto  de  translatione  sancti  Jus- 
tini in  novam  Corbeiam : Undt  juxta 


fidm  Ckroiideorvm  fu5  atro^$$ima  H 
wcompardbUi  illa  dtcima  poit  Nero~ 
utmperseeuHome pastum  eum  eoUigimut  9 
qua  et  priorUntt  persecutumUnu  imma^» 
nior,  dum  venerabUem  nudUtudinem 
martyrum  etzlit  imtterrt,  inter  quos  etiam 
prtecipuum  sancti  McairiHi  collegium, 
et  irmocentiiB  speculum.  De  Thebmia 
martyribus  Bmnsvionm  translatis  vide 
Crantaiom  Saxonioorum  Tii.  16. 


11  [The  speeches  of  Mauritius  the  captiun  of  the  Theban  legion, 
and  of  the  soldim,  are  to  the  same  effect.] 
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No8  omnes  Christianos  esse  cognosce : habetis  potestati  tuos 
subdita  omnium  corpora : auctorem  vero  suum  respicientes 
Christum  animas  non  tenebis. 

12  Tum  Exuperius  legionis  signifer  sic  eam  allocutus 
ibidem  narratur : Tenere  mst  commilitones  optimi^  sasculon 
rium  quidem  bellorum  signa  perspicitis;  sed  non  ad  haec 
arma  provoco^  non  ad  haec  bella  animos  vestros  virtutemque 
compeUo.  Aliud  vobis  genus  eligendum  est  prceliorum. 
Non  per  hos  gladios  potestis  ad  regna  coelestia  properare. 
Deinde  Imperatori  hmc  nuntiari  jubet:  Non  nos  adversum  te^ 
Imperator^  armavit  ipsOy  quae  fortissima  est  in  periculis^ 
desperatio.  ^Tenemus  ecce  arma  et  non  resistimus^  quia 
mori  magis  quam  vincere  volumwy  et  innocentes  interiret 
quam  nowii  vivere  praeoptamus.  Et  postea : TeUz  projiei^ 
mus:  exarmatas  quidem  dexteras  satelles  tuust  sed  armatum 
fide  catholica  pectus  inveniet. 

13  Sequitur  post  base  laniena  in  non  repugnantes,  in 
cujus  narratione  base  sunt  Eucherii  yerba : Ne  justi  punirent 
tUTt  multitudo  non  obtinuit,  cum  inultum  (male  editur  mul> 
toruni)  esse  soleat,  quod  multitudo  delinquet.  In  veteri 
martjrologio  res  eadem  sic  narratur:  Ccedebantur  itaque 
possim  gladiis  non  reclamantes,  sed  et  depositis  armis  cer^ 
vices  persecutoribus,  vel  intectum  corpus  offerentes,  non  vel 
ipsa  suorum  multitudine,  non  armorum  motione  elati  sunt, 
ut  ferro  conarentur  asserere  justitias  causam,  sed  hoc  solum 


f Tenemus  ecce  arma  et  nonresUHnuuf] 
Similia  sunt  illa  Jodsorum  Alezandri- 
poram  ad  Flaccum  [Immo  ad  Petro- 
niam, De  Legat,  ad  Caium,  p.  1025.] 
doirXot  iafiev,  wv  d/>ac*  irapayevofii- 
uovs  ek  alTMvral  'rivn  wv  iroXsfilovs, 
£ ty  ieamp  irpoatveifies  d/uvv- 
TJipia  /lepti  x*^/*"*9  dirsrrp64^afur, 
tpBa  /itydlir  ipydaaadai  dCsavrai,  ora- 
ptxovrte  aiiTtSs  ra  awpara  irp6e  «u- 


(Ticdxovv  *ro?«  6A.ov<r<v  dirotcreivai 
fiovXdf,  et  qoB  sequontor.  Inermes 
sumus,  ut  vides,  et  tamen  sunt  qui  nos 
tanquam  hostes  publicos  hic  criminantur. 
Etiam  eas,  quasadnosiri  tutelam  paries 
dedit  natura,  retro  vertuuMS,  ubi  nihil 
habent  quod  agant:  corpora  probemus 
nuda  ac  patientia  ad  impetum  eorum, 
qui  nos  volent  oeddere. 

f Valens]  Yide  excerpta  ex  Johanna 


12  [As  also  the  speech  of  Exuperius  their  standard-bearer.] 

13  Then  the  butchery  followed.  The  old  martyrology  tells  the 
story  of  their  suffering  without  resisting.* 

14  Those  who  professed  the  Spoovaum  (the  Son  of  one  nd>etanee 
with  the  Father)  were  put  to  death  without  resistance  by  Yalens. 

16  He  who  follows  such  examples,  if  he  so  lose  his  life,  sates  it, 
as  Christ  has  declared. 

* Bat  Barbeyrao  njs  tho  otoiy  ia  *mera  C^ola.* 
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reminiscentes,  se  ilium  confiteri^  qui  nec  reclamando  ad  oc- 
cisionem ductus  est,  et  tanquam  agnus  non  aperuit  os  suumi 
ipsi  quoque  tanquam  grex  Dominicarum  ovium  laniari  se 
tanquam  ah  irruentibus  lupis  passi  sunt, 

14  ^Valens  impie  et  cradeliter  smviit  in  eos,  qui  secun* 
dum  sacras  literas  et  Patrum  traditionem  rd  ofioovaiov  profi- 
tebantur, quorum  quamyis  maxima  multitudo  nunquam  se 
armis  tutata  est. 

15  Certe  ubi  patientia  nobis  prmscribitur,  smpe  adduci 
ridemus,  et  a Thebmis  militibus  adductum  jam  audirimus 
Christi  exemplum,  ut  nobis  imitandum,  cujus  patientia 

mortem  se  extendit.  Ac  qui  ita  animam  perdit,  is  rere  eam  luc-x^ss. 
acquisirisse  a Christo  pronuntiatur.  Diximus  summum  impe- 
rium tenentibus  resisti  jure  non  posse.  Nunc  quaedam  sunt, 
quae  lectorem  monere  debemus,  ne  putet  in  hanc  legem  delin- 
quere eos,  qui  revera  non  delinquunt. 

VIII.  Primum  ergo,  qui  principes  sub  populo  sunt,  mre 
ab  initio  talem  acceperunt  potestatem,  sire  postea  ita  conve- 
nit, ^ut  Lacedmmone,  si  peccent  in  leges  ac  rempublicam, 
non  tantum  vi  repelli  possunt,  sed,  si  opus  sit,  puniri  morte: 
quod  Pausanias  regi  l^tcedffimoniorum  contigit  Atque  hujus 
generis  cum  fuerint  vetustissima  per  Italiam  regna,  mirum 
non  est,  si  post  narrata  crudelissima  Mezentii  facinora  sub- 
jungat Yirgilius  {JEn.  viii.  495) : 

Ergo  omiuB  ^furiis  surrexit  Etruria  justis: 

Regem  ad  supplicium  prsesenti  morte  reposcunt. 


Antiocheno,  ex  mannecripto  libro  Tiri 
ntema  memoria  digniaeimi  Nicolai  Pei- 
rescii.  (Pag.  846.) 

k Ut  Laeed€Bnume\  Platarchna  Ly- 
sandro (pag.  450):  ol  SxapTiarai  rip 
fiatnXei  dUriv  nrpoaiypaypap  dava/ri- 
ovx  UTToerde  ix^Tpot  T«- 
ydav  iifivye:  Sp€artiata  regem  ad  ea- 
jldHe  judicium  vocarant,  quod  Ule  dedi- 
nane  Jugit  Tegeam,  Idem  Sulla  (pag. 
476) ; ainol  ye  toi  SxapTiarai  /3a- 


atXevovrav  ivtove  diftetkovro  mju  dp- 
Xne,  tie  ov  fiaviXtKobt,  t^auXove 

#ca2  t6  fitith»  Svrae,  QuUntedam  regi- 
bus SpartiaUe  regnum  ademerwd  ut  in- 
eptis regno,  quippe  algeetis  nihilique 
hominibus.  De  Agide  injuste,  sed  dam- 
nato tamen,  ride  enndem  Plutarchum. 
Mossjni  regem  inedia  puniebant  Mela 
Lfl>.  I.  (cap.  19). 

* Furiis  surrexit  Etruria  justis^  Et 
anupex  Etruscus  in  Mezentium  insnr- 


Vm.  But  on  this  rule  of  non-resistance  there  are  some  remarks 
to  be  made. 

First,  those  Rulers  who  are  subject  to  the  people,  whether  hj  ori- 
ginal institution  or  by  subsequent  convention,  if  they  transgress 
against  the  laws  and  the  State,  may  not  only  be  resisted,  but  put  to 
death,  as  Pausanias  at  Lacedaemon.  So  Mezentius  in  Viigil  is  resisted. 
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IX.  Secundo,  si  rex,  aut  alius  quis  imperium  abdicayit, 
aut  manifeste  habet  pro  derelicto,  in  eum  post  id  tempus 
omnia  licent,  qum  in  privatum.  Sed  minime  pro  derelicto 
habere  rem  censendus  est,  qui  eam  tractat  negligentius. 

Lib.lv.  16.  X.  Tertio,  existimat  Barclaius,  si  rex  regnum  alienet, 
aut  alii  subjiciat,  amitti  ab  eo  regnum.  Ego  hic  subsisto. 
Nam  talis  actus,  si  regnum  electione  aut  successoria  lege  defe- 
ratur nullus  est : qum  autem  nulla  sunt,  nullum  habent  juris 
effectum.  Unde  et  de  usufructuario,  cui  regem  talem  simi- 
lem diximus,  verior  mihi  videtur  jurisconsultorum  sententia, 
si  extraneo  jus  suum  cedat,  eum  agere.  £t  quod 

dicitur  ad  dominum  proprietatis  reverti  usumfructum,  intelli- 
gendum  legitimo  tempore.  Si  tamen  rex  reipsa  etiam  tra- 
dere regnum  aut  subjicere  moliatur,  quin  ei  resisti  in  hoc 
possit,  non  dubito.  Aliud  est  enim,  ut  diximus,  imperium; 
aliud  habendi  modus,  qui  ne  mutetur,  obstare  potest  popu- 
lus : id  enim  sub  imperio  comprehensum  non  est : quo^  non 
male  aptes  illud  Senecae  in  re  non  dissimili ; Et  si  parent 


D.  deJun 


Lib.  iU. 
Contrw.9, 


gentibus  (Ibid.  ven.  500) : 

Quof  Juiturin  hoftem 

Vert  dolor. 

« Bene  quidem  Jure  novo,  quo  tnu 
ditio  ad  alienationem  sufficiebat:  sed 
non  Jure  veteri,  quo  Cemo  in  jure, 
extraneo  facta,  omnino  usurofimctum 
tollebat.  Vide  Celeberrimi  Koodtii 


eximium  tractatum  Dt  Usufiuctu^  Lib. 
XI.  cap.  X.  J,  B. 

k Si  rex  vere  hatHIi  ammo  in  Mine 
populi  exUium  Jeratur]  Fari  de  causa 
tribunus  plebis  qui  sit,  ipso  jure  desinere 
esse  talem,  ingeniose  defendit  Gracchus, 
oiyns  verba  digna  lectu  apud  Flutar, 
chum  (pag.  831,  832) : Johannes  Major 


IX.  Secondly,  if  the  king  or  other  ruler  has  abdicated  his  power, 
or  manifestly  regards  it  as  derelict^  lost  to  him,  he  may  thenceforth  be 
treated  as  a private  person.  But  he  is  not  to  be  regarded  as  possess* 
ing  it  as  derelict,  merely  because  he  uses  it  negligently. 

X.  Thirdly,  says  Barclay,  if  the  king  alienates  the  kingdom  or 
brings  it  into  subjection  to  another,  he  forfeits  it.  At  this  I stop. 
Such  an  act,  if  the  kingdom  be  elective  or  hereditary,  is  null ; and 
an  act  which  is  null,  cannot  have  any  effect  in  law.  I think  that  the 
law  of  the  jurists  concerning  tenants  for  life,  which  tenants,  as  we  have 
said,  such  kings  resemble,  is  more  applicable;  namely,  that  if  they 
transfer  their  right  to  another,  the  act  has  no  effect.  And  when  it  is 
said  that  the  tenant's  interest  reverts  to  the  Jord,  it  is  to  be  under- 
stood that  it  does  so  at  the  legal  time. 

But  if  the  king  take  measures  to  transfer  or  subject  his  kingdom  to 
another,  I do  not  doubt  that  he  may  be  resisted  in  that  design.  The 
authority  is  one  thing,  the  manner  of  holding  it  another ; and  the 
people  may  resist  the  latter  being  changed : for  that  is  not  compre- 


Gap.  IV.] 


IN  SUPERIORES. 


191 


dum  in  omnibus  patri^  in  eo  non  parendum  quo  efficitur^  ne 
pater  eit. 

XL  Quarto,  ait  idem  Barclaios  amitti  regnum,  ^si  rex 
yere  hostili  animo  in  totius  populi  exitium  feratur:  quod 
concedo:  consistere  enim  simul  non  possunt  yoluntas  impe- 
randi et  yoluntas  perdendi : quare  qui  se  hostem  populi  to- 
tius profitetur,  is  eo  ipso  abdicat  regnum : sed  yix  yidetur  id 
accidere  posse  in  rege  mentis  compote,  qui  uni  populo  impe- 
ret Quod  si  pluribus  populis  imperet,  accidere  potest,  ut 
unius  populi  in  gratiam  alterum  yelit  perditum,  ut  colonias 
ibi  faciat. 

XII.  Quinto,  si  regnum  committatur,  siye  ex  felonia  in 
eum,  cujus  feudum  est,  siye  ex  clausula  posita  in  ipsa  dela- 
tione imperii,  ut,  'si  hoc  aut  hoc  rex  faciat,  subditi  omni  obe- 
dientise  yinculo  solyantur,  tunc  quoque  rex  in  priyatam  per- 
sonam recidit 

XIIL  Sexto,  si  rex  partem  habeat  summi  imperii, 
"partem  alteram  populus  aut  senatus,  regi  in  partem  non 


io  librum  iv.  Sententiarum  dicit,  non 
posie  populum  a se  abdicare  potesta- 
tem destituendi  Principis  in  casu,  quo 
ad  destructionem  vergeret : quod  com- 
mode explica  ex  his,  qu»  hoc  loco  di- 
cuntur. 

’ Si  hoc  mU  hoc  rex  /adat]  Vide  de 
regno  ArragonuB  Marianam  libro  Yiii. 


^ Partem  alteram  popvlue  aut  aena- 
Ii»]  Exemplum  habes  in  Genuate  re- 
publica  apud  Bizarum  libro  xviii.  in 
Bohemia  tempore  Wenceslai  [apud  Du- 
bray.]  Hiatorue  libro  z.  Adde  Azo- 
rium  InatUuHonum  Moralium  libro  x. 
cap.  8.  et  Lambertum  Schafnaburgen- 
sem  de  Henrico  IV, 


bended  in  the  authority.  As  Seneca  says  in  a similar  case ; We  are 
to  obey  a father:  hat  not  in  hie  wish  to  become  not  a father. 

XL  Fourthly,  if  the  king  act,  with  a really  hostile  mind,  with  a 
yiew  to  the  destruction  of  the  whole  people,  Barclay  says  that  the 
kingdom  is  forfeited ; for  the  purpose  of  goyerning  and  the  purpose 
of  destroying  cannot  subsist  together:  so  that  he  who  professes  him- 
self the  enemy  of  the  whole  people,  ipso  faetOf  abdicates  his  kingdom. 
But  this  can  hardly  happen  in  a person  of  sound  mind,  who  gorerns 
one  people  only.  If  he  goyem  seyeral  peoples,  he  may  wish  to  destroy 
one  of  them  for  the  sake  of  another,  t^t  he  may  found  colonies 
there. 

XII.  Fifthly,  if  the  kingdom  be  bestowed  by  commission  from  a 
superior ; and  if  the  king  either  commit  felony  against  the  lord  of  the 
fief,  or  if  there  be  a clause  in  the  grant,  that  if  the  king  do  so  and 
BO,  his  sulqects  are  released  from  the  tie  of  obedience ; then  also  the 
king  falls  back  into  a priyate  person. 

XUI.  Sixthly,  if  the  king  hare  a part  only  of  the  Soyereignty, 
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suam  involanti  vis  justa  opponi  poterit,  quia  eatenus  impe- 
rium non  habet.  Quod  locum  habere  censeo,  etiamsi  dictum 
sit,  belli  potestatem  penes  regem  fore : id  enim  de  bello  ex- 
terno intelligendum  est ; cum  alioqui  quisquis  imperii  summi 
partem  habeat,  non  possit  non  jus  habere  eam  partem  tuendi: 
quod  ubi  fit,  potest  rex  etiam  suam  imperii  partem  belli  jure 
amittere. 

XIY.  Septimo,  si  in  delatione  imperii  dictum  sit,  "ut 
certo  eventu  resisti  regi  possit,  etiamsi  eo  pacto  pars  imperii 
retenta  censeri  non  possit,  certe  retenta  est  aliqua  libertas 
naturalis,  et  exemta  regio  imperio.  Potest  autem  qui  jus 
suum  alienat,  id  jus  pactis  imminuere. 

XY.  1 Vidimus  de  eo,  qui  jus  imperandi  habet  aut  ha- 
buit. Restat  ut  de  invasore  imperii  videamus,  non  postquam 
longa  possessione  aut  pacto  jus  nactus  est,  sed  quamdiu  durat 
injuste  possidendi  causa.  £t  quidem  dum  possidet,  actus  im- 
perii  quos  exercet,  vim  habere  possunt  obligandi,  non  ex 
SSfiTiulio.  ipsius  jure,  quod  nullum  est,  sed  ex  eo  quod  omnino  probabile 
^irfji^sit  eum  qui  jus  imperandi  habet,  sive  is  est  populus  ipso, 
H. Dub.  6.  senatus  id  malle,  interim  rata  esse  qum  impe- 

rat, quam  legibus  judiciisque  sublatis  summam  induci  confu- 

di Ut  certo  eventu  retiaH  regi  possit]  loo  it.  et  libro  oxzxiii.  in  anno  olo 

Exempla  Tide  apod  Thuanom  Hiato-  loo  t.  utromqoe  de  Hongaria:  apud 

riamm  oxxxi.  in  narratione  anni  olo  Mejeromnarrationeanniclooooxxxix. 


anothor  part  being  in  the  Senate  or  the  people,  and  if  the  king  invade 
the  part  which  is  not  his,  he  may  justly  be  opposed  by  force,  because 
in  that  part  he  has  not  authority.  And  this  I conceive  may  be, 
although  the  law  directs  that  the  power  of  making  war  be  in  the  king. 
For  this  must  be  understood  of  external  war.  And  since  each  party 
has  its  portion  of  the  Sovereignty,  it  must  also  have  the  right  of 
defending  that  part.  When  this  is  the  case,  the  king  may  lose  his 
portion  of  the  Sovereignty  by  the  right  of  war. 

XIV.  Seventhly,  if  in  conferring  the  royal  authority,  it  be  stated 
that  in  a certain  event,  the  king  may  be  resisted;  although  by  that 
means  there  is  not  a part  of  the  Sovereignty  withheld,  yet  a certain 
natural  liberty  is  retained  by  the  subjects  and  exempted  from  the 
roya'  authority.  He  who  alienates  his  right  [as  the  people  here  does] 
may  limit  by  compact  the  right  so  alienated. 

XV.  Next  concerning  Usurpers. 

1 We  speak  now  of  an  Usurper  of  the  kingdom,  not  after  he  has 
by  long  possession  or  treaty  acquired  a Right,  but  so  long  as  his  pos- 
session renudns  iUegitimate.  And  during  such  possession,  the  acts  of 

* 
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sionem.  . Improbat  Cicero  SjIIanas  leges,  ut  crudeles  in  pro- 
scriptorum liberos,  ne  honores  petere  possent  Seryandas 
tamen  censui  t,  af&rmans  (ut  nos  docet  Quintilianus)  ita  his  ub.  u.  i. 
legibus  contineri  statum  civitatis,  ut  his  solutis  ipsa  stare  non 
posset.  Florus  de  ejusdem  Sullae  actis:  Lepidus  acta  Lib. lu  23. 
viri  rescindere  parabat^  nec  immerito,  si  tamen  posset  sine 
magna  clade  reipublicoe.  Et  mox : Expediebat  oegroe  quasi 
sauciaeque  reipMicee  requiescere  quomodocumque,  ne  vulnera 
curatione  ipsa  rescinderentur. 

2 In  his  tamen,  quse  ita  necessaria  non  sunt,  et  pertinent 
ad  raptorem  in  iniqua  possessione  firmandum,  si  sine  gravi 
periculo  potest  non  pareri,  parendum  non  est.  Sed  an  talem 
raptorem  imperii  vi  dejicere,  aut  denique  occidere  Uceat, 
quaeritur. 

XVL  Ac  primum,  si  bello  injusto,  et  cui  juris  gentium 
requisita  non  adsint,  imperium  arripuerit,  neque  pactio  ulla 
sequuta  sit,  aut  fides  illa  data,  sed  sola  vi  retineatur  possessio: 
videtur  manere  belli  jus,  ac  proinde  in  eum  licere,  quod  in 
hostem  licet,  qui  a quolibet  etiam  privato  jure  potest  interfici. 

In  reos  majestatis,  inquit  Tertullianus,  et  publicos  hostes  Apcnog.^ 
omnis  homo  miles  est.  Sic  et  adversus  militi»  desertores, 

in  Brabantia  et  Flandria  narratione  Adde  de  Polonia,  qnie  habet  Chjtrens 
anni  cla  ccco  lxviii.  in  fcedere  inter  Saxonicornm  xxiy.  et  de  Hnngaria 
regem  Galli»  et  Carolnm  Burg^ndum.  Bonfinius  Decadis  iv.  libro  ix. 


government  which  he  exorcises  may  have  an  obligatory  force,  not 
from  his  Right,  which  is  null,  but  because  it  is  probable  that  the  legi- 
timate governor  would  wish  that  it  should  bo  so,  rather  than  that  laws 
and  tribunals  should  be  abolished  and  confusion  ensue.  Cicero  says 
that  the  laws  of  Sylla  were  highly  cruel,  yet  he  thought  it  necessary 
to  preserve  them.  So  also  Florus  judges. 

2 But  in  matters  which  are  not  thus  necessary,  and  which  tend  to 
strengthen  the  unjust  possession  of  the  Usurper,  he  is  not  to  be  obey- 
ed, if  he  can  be  disobeyed  without  extreme  danger. 

XVI.  But  whether  such  an  Usurper  may  be  put  down  by  [private] 
force,  or  put  to  death,  is  a question. 

And  first,  if  he  have  seized  the  kingdom  by  an  unjust  war,  not 
legitimate  according  to  the  Law  of  nations,  and  no  treaty  has 
followed,  it  appears  that  the  Right  of  War  remuns ; and  that  every- 
thing is  lawful  against  him  which  is  lawful  against  an  enemy,  who  may 
bo  slfun  even  by  a private  person*.  Against  traitors  and  public  SMr 

* This  is  not  the  modern  Law  of  War,  which  makes  a distinction  between 
C<mbalcadB  and  Non-CowbatcmJts.  See  Elements  of  Morality,  vi.  1060. 
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cunctis  jus  pro  quiete  communi  exercendas  publicas  ultionis 
indultum  est. 

XVII.  Idem  cum  Plutarcho,  qui  ita  sentit  libro  de  fato 
ad  Pisonem,  statuendum  censeo,  si  ante  invasionem  lex  pub- 
lice exstiterit,  quas  unicuique  potestatem  facit  occidendi  eum, 
qui  hoc  aut  illud,  quod  in  aspectum  cadit,  ausus  fuerit ; puta 
qui  privatus  satellitium  sibi  circumdederit,  arcem  invaserit: 
qui  civem  indemnatum,  aut  non  legitimo  judicio  necaverit: 
qui  magistratus  sine  justis  suffragiis  creaverit.  Tales  leges 
multas  exstabant  in  Grasciae  civitatibus,  ubi  proinde  justa  cen- 
senda fuit  talium  tyrannorum  interfectio.  Talis  erat  Athenis 
lex  Solonis  ^renovata  post  reditum  ex  Piraseo  in  eos,  qui 
statum  popularem  sustulissent,  aut  eo  sublato  honores  gessis- 
sent. Ut  et  Romas  ^lex  Valeria,  si  quis  injussu  populi  ma- 
gistratum gereret : et  lex  consularis  post  decemvirale  impe- 
rium, ne  quis  magistratum  sine  provocatione  crearet:  qui 
creasset,  eum  jus  fasque  esset  occidi. 

XVIII.  Nec  minus  licebit  invasorem  imperii  interficere, 
si  diserta  auctoritas  accedat  ejus,  qui  jus  verum  imperandi 


^ Beperitnr  lex  illa  apod  Andoci- 
dem, Orat.  I.  pag.  219,  220.  Edit.  Ha^ 
nov.  J.  B. 

® Lex  Valerid\  Plotarchus  Publi- 
cola (pag.  110):  dvev  xpiaetat  teret- 
veiv  rbv  PovXofievov  Tvpavveiv.  Ut  in- 
judicatum occidere  eum  liceret  qui  domi- 
natum concupisceret.  Mox  addit : elriv 
in-ixeipotq  TvpaweX»  SoXmv  plv  dXdirri 
Ttj»  dticri»  hrirtdriai»,  6 di  llo/SXtirdXav 
Kcd  nrp6  rqe  xpiaetet  dveXeiv  Sldtein. 
Solon  ei,  qui  dominatum  invadit,  depre- 
henso diem  dici  vult,  ac  Publicola  etiam 


ante  judicium  talem  permittit  interjici. 
[p««  103  B,  c.  Vide  potias  Dion  Ha- 
licaniaas.  Ant.  Rom.  Lib.  T.  c.  19.J 

^ Favonius  ille  erat  amicas  Brati,  et 
dictam  istud  refertur  a Plutaboho, 
Vit.  Af.  Brut  pag.  989  a.  J.  B. 

P Tyrannum  Nabidem  relinqui] 
Quod  Platarchos  in  T.  Qointii  vita  sic 
explicat:  kcopa  obv  nauto  peydXta 

rSiV  dXXwv  SxapriaVMir  diroXovpevov 
t6»  'Tvpawov.  Cum  videret,  sine  gravi 
aliorum  Laconum  nuUo  non  posse  ty- 
rannum destrui.  (Pag.  376  e.)  Non 


mieSf  says  Tertullian,  every  tnan  is  a soldier.  So  every  one  is  allowed 
to  do  justice  on  those  who  desert  the  army. 

XVII.  The  same  may  be  true  in  virtue  of  a law,  existing  before 
the  usurpation,  which  gave  every  one  the  right  of  killing  him  who  did 
this  or  that  before  his  eyes : for  instance,  surrounded  himself  with  a 
body-guard,  seized  a fort,  put  a person  to  death  without  lawful  judg- 
ment, made  magistrates  without  the  regular  choice.  Such  laws 
existed  at  Athens  and  Rome. 

Xym.  To  kill  the  usurper  will  be  lawful  for  one  who  has 
authority  from  the  legitimate  power : and  along  with  such  we  must 
reckon  the  guardians  of  royal  wards,  as  Jehoiada  was  to  Joash,  when 
they  put  down  Athaliah,  2 Chron.  xxiii. 
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habet,  siye  is  rex  est,  eive  senatus,  sive  populus.  His  annu- 
merandi et  regum  puerorum  tutores,  qualis  Joaso  erat  Joiada,  2Por(tf.xzui. 
cum  Atbaliam  regno  depelleret 

XIX.  1 Extra  hssc  ut  privato  vi  dejicere  aut  interficere 
liceat  summi  imperii  invasorem,  probare  non  possum:  quia 
fieri  potest,  ut  is,  qui  jus  habet  imperii,  malit  invasorem  in 
possessione  relinqui,  quam  periculosis  et  cruentis  motibus  oc- 
casionem dari,  qui  plerumque  sequi  solent  iis  violatis  aut  inter- 
fectis, qui  validam  habent  factionem  in  populo,  aut  externos 
etiam  amicos.  Certe  an  rem  in  id  periculum  adduci  velit  rex 
aut  senatus,  aut  populus,  incertum  est,  quorum  sine  cognita 
voluntate  vis  justa  esse  non  potest.  ^Favonius  dicebat: 
elvai  fAovapxw  avoniov  'iroXcfiov  €fi(l>v\iou,  pe^ua  esae  helium 
civile  dominatu  illegitimo.  Et  Cicero,  Mihi  pax  omnia  cum  pmuj>p.u.i5. 
civibus  bello  civili  utilior  videtur.  Aiebat  T.  Quintius  sa-  ut.  xxxiv. 
tius  fuisse  Lacedmmone  ^tyrannum  Nabidem  relinqui,  cum 
aliter  opprimi  non  posset  quam  ruina  gravissima  civitatis,  in 
ipsa  vindicta  libertatis  peritur».  Nec  alio  spectat  illud  apud 
Aristophanem,  leonem  in  civitate  non  alendum,  si  alitus  sit, 
ferendum  esse. 


alienum  est  ab  hac  re  quod  Plutarcbus 
refert  Lycurgo,  Laconem  qnendam  cum 
legisset: 

«ore  roi^  5c  TtfpayrOa 

ElXc,  «vAoc  hnow. 

Hoe,  dum  Marte  pen»»*'  dominatum  exstln* 
guere,  Herua, 

Ante  Selinuntis  moenia  Hara  rapuit 
Respondisse,  iucaion  TedtfjjKOirrt  ol  dv- 
d/>ec.  itti  ydp  atftefiev  UXay  avrdy 
KO'raKa^fitv.  Merito  viri  ilii  periere : 
exspectare  emm  ddmerani,  ut  ipse  per 


se  dominatus  cos^agraret,  [Locus  est 
pag.  52  B.  Torn.  i.  Ed,  Week.  Sed 
sensum  responsionis,  male  ab  Interprete 
expressum,  non  melius,  quamquam  alio 
modo,  noster  heio  reddidit.  Vertendum 
fuerat : Merito  perierunt  Hli  ; quia  opor- 
Ubat  totam  eam  tyrannidem  igne  ahsund 
permittere,  non  autem  exstinguere,  et 
sic  serrare.  Vide  Palmebii  ExercU. 
in  opi,  Auct.  Qrcscos,  pag.  (186.  Sie 
locus  contrarium  innuit  ^ns,  quod  Auc- 
tor putat.  J,  B,] 


XIX  1 In  other  cases  than  these,  I cannot  grant  that  it  is 
allowable  to  a private  person  to  put  down  by  force,  or  to  put  to  death, 
the  usurper  of  a kingdom : for  it  may  be  that  the  legitimate  governor 
would  rather  that  the  usurper  should  be  left  in  possession,  than  that 
occasion  should  be  given  to  dangerous  and  bloody  movements,  which 
generally  follow,  when  those  are  killed  who  have  a strong  faction  in 
the  people,  or  have  friends  in  other  nationa  Whether  the  legitimate 
government  would  wish  that  peril  to  be  incurred,  is  uncertain;  and 
without  knowing  their  will,  force  is  not  justified.  Cicero  said,  To  me 
any  peace  with  my  feUow-citizena  seems  better  than  civil  war.  So  Favo- 
nius, T.  Quintius,  in  Livy : so  Aristophanes.  [See.] 
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2 Profecto  gravissima  cum  sit  deliberatio,  libertas  an 
HitL  It.  «7.  pax  placeat,  ut  Tacitas  loquitur : et  difficillimum  hoc  crKe/uLima 

Kpitt  4 TroXiTtrov  Ciceroni,  cJ  Tvpavuov/ievij^  t^9  waTplSos  vairri 
TpoTT^  TvpavyiSo^  Kard\u<riv  ireipareov^  k^v  /ueWp  Sid  touto 
wept  Twv  6\q)v  fj  ?roXi9  ; An  cum  patria  illegiti- 

mo imperio  premitur ^ omnimodo  danda  sit  opera  efus  de- 
mendi, etiamsi  civitas  eam  oh  rem  in  summum  discrimen 
adducenda  sit?  non  debent  singuli,  quod  populi  commune 
est,  judicium  ad  se  rapere.  Illud  vero  plane  iniquam : 
^Detrahimus  dominos  urbi  servire  paratse. 

Sicut  Sylla,  interrogatus  quid  ita  armatas  patriam  peteret, 
respondit,  eXeuOepwccjv  dwd  Twr  TvpavvovvTwv,  ut  eam  a 
tyrannis  liberem. 

3 Melius  Flato  epistola  ad  Perdiccam  suadet,  cujus  verba 
Latine  sic  posuit  Cicero:  Tantum  contendere  in  repuhlica, 
quantum  probare  tuis  civibus  possis:  vim  neque  parenti, 
neque  patrios  afferri  oportere.  Qui  sensus  et  apud  Sallus- 

BM.  jug.  X tium  exstat : Nam  vi  quidem  regere  patriam  aut  parentes, 
quanquam  et  possis,  et  delicta  corrigas,  tamen  importunum 
est,  cum  prossertim  omnes  rerum  mutationes  eosdem,  fugam, 
aliaque  hostilia  portendant.  Unde  non  longe  abit  illud 
P.989A.  Stallii  apud  Plutarchum  in  vita  Bruti:  cnxp^  xal  vovv 

e^oi/Ti  Sid  (pav\ov9  Kai  01/017x01/9  KivSuveveiv  sal  xaparxe- 
aOai  MV  KaOdtceiv  • osquum  non  esse,  ut  vir  prudens  ac  sa- 
piens improborum  et  desipientium  causa  in  pericula,  et 
De<pc.ii.  turbas  se  conjiciat.  Huc  et  Ambrosii  illud  non  male  referas  : 
Adjuvat  hoc  quoque  ad  profectum  bonos  existimationis,  si  de 
potentis  manibus  eripias  inopem,  de  morte  damnatum  eruas, 
quantum  sine  perturbatione  fieri  potest ; ne  videamur  jac- 
tantios  magis  facere  causa  quam  misericordios,  et  graviora 
inferre  vulnera,  dum  levioribus  mederi  desideramus.  Tho- 

4 lUitrahvmm  domimt  urbi  servirt  /tevovT.  Bello  pr^Etextum  tumebat,  libe- 
parata}  Plotarchus  Catone  Majore  rare  Oreeeot,  Uberiatu  non  egente», 
de  Antiocho  Magno : hroifjaaTo  alrlav  (Pag*  ) 

Tohs  *'E\\tiva9  iXevdepoOtf,  /uqdcv  Seo- 


2 Whether  liberty  or  peace  be  better,  is  a most  difficult  point ; on 
which  individuals  ought  not  to  assume  the  office  of  judges.  [See 
Tacitus,  Cicero,  Lucan  (i.  351),  Sylla  in  Plutarch  de  Oenio  Socrat. 
p.  676.] 

3 So  Plato  says  we  are  not  to  do  violence  to  our  country,  or  to 
our  parents.  So  Sallust,  Plutarch,  Ambrose,  Thomas  Aquinas. 
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mas  seditiosam  esse  didt  interdum  quamds  tyrannid  regimi-  ^ 
nis  destructionem. 

4 Non  debet  morere  nos  in  contrariam  sententiam  factum 
Aodis  in  Eglonem  regem  Moabitarum:  nam  aperte  testatur 
sacra  auctoritas,  hunc  a Deo  ipso  yindicem  suscitatum,  man- 
dato scilicet  spedali.  Neque  yero  constat  hunc  Moabitarum 
regem  nullum  jus  imperandi  ex  pactione  habuisse.  Nam  et  in 
alios  reges  Deus  per  quos  yolebat  ministros  sua  judida  exse- 
quebatur, ut  per  Jehun  in  Joramum.  iiug.\x. 

XX.  Maxime  autem  in  re  oontroyersa  judicium  sibi 
priyatus  sumere  non  debet,  sed  possessionem  sequL  Sic  tri- 
butum solyi  Cassari  Christus  jubebat,  'quia  ejus  imaginem  xzii.». 
nummus  praeferebat,  id  est,  quia  in  possessione  erat  imperii. 

r Quia  tjuM  imaginem  mtmmut  prm-  aeadoniB.  Vide  in  HtHoria  Qenuaie 
CertiaaimniD  hocindidum  poa-  Bizarnm  libro  xyui. 


4 The  killing  of  Eglon  king  of  Moab  by  Ehud,  Judg.  iii.  15,  is 
no  precedent;  he  had  a special  mandate  from  God.  So  God  in 
other  cases  exercised  his  judgments,  as  by  Jehu  against  Joram, 
2 Kings  ix. 

XX.  As  a general  consideration,  a priyate  person  should  not 
assume  the  judgment  of  a controverted  point,  hut  follow  possession. 
So  Christ  commanded  tribute  to  be  paid  to  CsDsar  because  his  image 
was  on  the  coin,  that  is,  because  he  was  in  possession  of  the  empire. 


CAPUT  V. 

QUI  BELLUM  LICITE  GERANT. 


L Bdli  eotoot  tfftctrioeB  alia»  vobU  »MliU>». 

esse  pnncipales  in  sim  re : IV.  Natures  jure  neminem  a hdlo 

n.  Aut  adjuvantes  in  aliena ; prohiberi. 

tu.  Alias  instrumentalesy  ut  ser- 

I.  TJT  ia  aliis  reboa,  ita  et  in  yolontatis  actionibos  tria 
^ esse  solent  efficientium  gmiera,  principales,  adjuyan«> 
tes,  et  instrumenta.  Causa  effectrix  principalis  in  bello  ple- 
rumque est  is,  cujus  res  agitur : in  priyato  priyatus : in  pub- 
lico potestas  publica,  maxime  summa.  An  et  pro  aliis  nihil 
moyentibus  bellum  moyeri  ab  alio  possit,  alibi  yidebimus. 
Illud  interim  tenebimus,  naturaliter  quemque  sui  juris  esse 
yindicem : ideo  manus  nobis  dat». 

IX  II.  1 Sed  et  alteri  prodesse  quse  possimus  neu  licHum 
k^Ldd.  modo,  sed  et  honestum  est»  Recte  qui  de  officiis  scripsemitt, 
aiunt,  nihil  esse  homini  utilius  homine  altero.  Sunt  autem 
crc?iL^  diyersa  hominum  inter  se  yincula,  qu»  ad  mutuam  opem  in- 
yitant:  nam  et  cognati  ad  opem  ferendam  coeunt,  et  yicini 
indamantur,  et  qui  ejusdem  ciyitatis  sunt  participes;  unde 
a<i  illud : Porro  Quirites,  et  quiritari.  Aristoteles  dixit,  opor- 
tere quemque  aut  pro  se  arma  sumere,  si  injuriam  acceperit, 

* 8olon\  Verba  beo  Plotarchns  re-  xo^iiwoi  irpoPaKKoprai  xal  KoXd^ioviri 
fert  (Vit  Solon,  p.  88  i>):  Tutv  or <5-  'robi  diucovin-at*  Civitatum  illa JiHeiS’- 
\c«sr  KdWiora  oUeiTai  ixolmi  iv  ^ time  colitur,  in  qua  qui  ii^uriam  non 
'Tuv  dtucovfiwuv  obx  ifTTor  ol  /iti  dSi»  sensere,  ei  non  nUnus  quam  qui  sensere 


Ohafteb  V.  JFho  may  lawfully  make  war. 

I.  As  in  other  things,  so  in  the  actions  of  the  wd,  there  are  com- 
monly three  kinds  of  efficient  causes ; the  principal,  the  auxiliary,  and 
the  instruments.  The  principal  effectire  cause  in  war  is  commonly  he 
whose  interest  is  concerned ; in  prirate  war,  a priyate  person ; in  public 
war,  a public  power,  generally  a sorereign  power.  Whether  war  may  be 
made  by  another,  for  those  who  do  not  themselres  stir  in  it,  we  shall 
see  elsewhere.  In  the  mean  time  we  hold  by  this  maTim  • that  by 
Natural  Law,  eyery  one  is  the  yindicator  of  his  own  right : this  is  what 
hands  were  giyen  for. 

n.  1 But  farther:  to  help  another  when  we  can,  is  not  only  lawful 
but  proper.  Those  who  haye  written  of  Duties,  rightly  say  that  nothing 
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aut  pro  cognatis,  aut  pro  benef^toribus,  aut  sociis  injuria 
affectis  auxilia  ferre.  Et  ^ Solon  docuerat  beatas  fore  respub- 
licas, in  quibus  sdienas  injurias  quisque  suas  existimaret. 

2 Sed  ut  cetera  desint  yincula,  sufficit  human»  natur» 
communio.  Ab  homine  enim  nihil  humani  alienum  est. 
nandri  dictum  est  [Apud  Stob.  Tit.  xliii.]  : 

Iiuuriarum  si  improbis  auctoribus 
Beponoremus  ultionem  singuli. 

Nobis  putantes  fieri  quod  fit  alteri. 

Inter  nos  juncti  conspiratis  riribus. 

Non  pnsTaleret  innooentise  impetus 
Audax  malorum;  qui  custoditi  undique 
Jussique  poenas  quas  merentur  pendere. 

Aut  nulli  penitus  essent,  aut  pauci  admodum. 

Democriti  yero  hoc : ^’A^ixoviievoiai  Tt/jLwpelv  xara  Svvafuv 
ypri  Kai  /xj}  wapievcu*  to  fiep  yap  toiovto  ^Uaiov  xai  aya^ 

06v‘  Injuria  oppressos  defendere  pro  viribus  opoi^tet,  et  non 
negligere : illud  enim  justum  bonumque  est.  Quod  sic  ex- 
plicat Lactantius : Deus^  qui  ceteris  animalibus  sapientiam  Lib.  tl  io. 
fion  dedit^  naturalibus  ea  munimentis  ab  incursu  et  periculo 
tutiora  generavit  Hominem  vero  quia  nudum  fragilemque 
formavit  eum  sapientia  potius  instrueret^  dedit  ei  proster 
cetera  hunc  pietatis  affectum^  ut  homo  hominem  tueatur^ 
diligat  foveat  contraque  omnia  pericula  et  accipiat^  et 
prosstet  auxilium. 


Me-  Bart  MI.  Ut 
vim.  D.  d€ 
JusL  e(  Jure. 
n.  7.  8.  Jat. 
ibUUii.29. 
Cast,  ad  lib. 
1.  { 4.  eodem. 
Buuadl.ha- 
stes.  D.  ds 
CapL  n.  9. 
Innoc.  ad  e» 
Sieut  de 
JurCur.  et 
in  e.  oUm  de 
Rest.  ^poL 
n.  16. 

Pafiorm.n. 
1& 


SylTwt  M 
rerb.i 


q.8. 


. Bell. 


M oppommt,  et  istjsariam  eeqpUmUs  jm»  8oen.  il.  Ttn.  12). 

sdsad.  Hno  et  illad  pertinet  Rudente  > Eet  etiam  hoe  apad  SroBnuif, 

Flanti : Prertorquete  Uyurise  prius  eoi*  Serm,  zlvi.  J.  B, 

luat,  quam  ad  vos  psrvsaiat.  (Act.  m. 


is  80  useful  to  man  as  other  men.  But  there  are  rarious  ties  of  men 
to  men,  which  inrite  them  to  mutual  aid.  Relatives  in  blood  unite 
for  mutual  help,  and  neighbours  are  called  upon  for  aid,  and  fellow- 
citizens.  Hence  the  Roman  cry  in  sudden  distress.  Porro  Quirites, 
et  quiritari.  Up  Romam,  for  Romam.  Aristotle  says  ibat  every  one 
ought  to  use  arms  for  himself,  if  he  has  received  an  iiyury,  or  to  help 
relatives,  benefactors,  allies  who  are  injured.  And  Solon  taught  that 
a State  was  fortunate,  in  which  every  one  thinks  the  injuries  of  others 
his  own. 

2 If  other  ties  are  wanting,  the  tie  of  a common  human  nature 
is  sufficient.  Notlung  belonging  to  mankind  is  indifferent  to  man. 
So  Menander,  Democritus,  Lactantius. 
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III.  Instrumenta  cum  dicimus,  non  arma  hic  intelligi- 
mus,  et  si  qum  sunt  his  similia,  sed  eos  qui  ita  agunt  sua 

Lib.xxii.np.  voluntate,  ut  ea  voluntas  ab  altera  pendeat.  Tale  instrument 
tum  est  patri  filius,  pars  quippe  ejus  naturaliter:  tale  et 
servus,  quasi  pars  ex  lege : ^nam  sicut  pars  non  tantum  pars 
^ totius  eadem  relatione,  qua  totum  est  totum  partis,  sed 
hoc  ipsum  quod  est  totius  est : ita  possessio  est  aliquid  ipsius 
possidentis.  Democritus : ^ oiKertiirtv  w tov  axiiveot 

aWtp  wpo£  aWo*  Famulis  ianqucm  partibus  corporis 
aliis  ad  aliud  utere.  Quale  autem  in  familia  est  servus,  tale 
in  republica  est  subditus,  ac  proinde  instrumentum  imperantis. 

IV.  Nec  dubium  quin  naturaliter  omnes  subditi  bello 
adhiberi  possint,  sed  quosdam  specialis  lex  arcet,  ut  olim 
^Romm  servos,  nunc  passim  ^clericos:  qu»  tamen  lex,  ut 
omnes  ejus  generis,  cum  summae  necessitatis  exceptione  intel- 
ligenda  est.  Et  haec  quidem  generaliter  de  adjutoribus  et 
subditis  dicta  sunto : nam  qu$e  specialia  sunt,  suis  locis  tracta- 
buntur. 


* Ratio  illa,  a TOtaria  PhilosophuB 
placitas  popularibus  petita,  at  snbtUi 
proterea  argumentatione  fulta,  parum 
hodie  satis&det.  Dicendum  simpliciter, 
Filium  aut  Sarmm  haberi  pro  Instm- 
mentis,  quum  ita  agunt,  aut  agere  cre- 
duntur, jussu  Parentis  aut  Domini,  ut 
absque  eo  non  acturi  fuissent  ipsi  sponte 
sua.  Videri  possunt,  qu»  de  triplici 
genere  Caussarum  ad  actum  alienum 
concurrentium  scripsimus  in  Notis  ad 
ultimas  Editiones  Yersionis  nostrs  Gal- 
lic» libelli  Pnfendorfiani  De  Officio 
Horn,  ei  Civis,  Lib.  i.  cap.  1,  | 27.  seu 
ultimo.  J.  B. 


* Apud  STOB.Buif,  Seres.  Lxn.  J.B. 

^ Bomaservos]  Servius  ad  ix.  .^na- 
idos.  (Vers.547). 

c Clericosi  Ac  Levit»  olim  extra 
belli  munia,  ut  notatum  Josepho: 

Jwd.  Lib.  III.  cap.  12,  g 4.  Edit.  Hud- 
son,) De  derids  vide  Nicetam  Choni- 
aten  libro  yi ; Caroli  Calvi  Capitulum 
in  Spamaoo  xxzyii;  in  Gratiano  c.  cle- 
ricum. dist.  L.  et  caussa  xxm.  qu»s- 
tione  Yiii.  Et  canones  quidem  sio  ha- 
bent: sed  quanto  illi  servati  a Or»di 
quam  a Latinis  diligentius,  vide  Annam 
Comnenam.  [Lib.  x.  cap.  8.  g 7]. 


m.  When  we  speak  of  Instruments,  we  do  not  here  mean 
weapons  or  the  like,  but  yoluntary  agents,  whose  will  is  moyed  by 
the  will  of  another.  Such  an  Instrument  is  a son  to  a father,  a ser- 
yant  to  a master:  So  Democritus.  So  a subject  in  a State  is  the 
instrument  of  the  Ruler. 

IV.  By  Natural  Law  all  subjects  may  take  part  in  war;  but  some 
are  excluded  by  special  law,  as  slayes  formerly  among  the  Romans, 
and  clerical  persons  now.  Which  law,  like  all  of  that  kind,  is  to  be 
understood  with  an  exception  of  extreme  necessity. 

And  so  much  generally  of  auxiliaries  and  subjects : special  con-» 
siderations  will  be  treated  in  their  own  place. 


HUGONIS  GEOTII 
DE  JURE  BELLI  AC  PACIS. 
LIBER  SEClfNDUS- 


CAPUT  L 

DE  BELLI  CAUSIS,  ET  PRIMUM  DE  DEFENSIONE  SUI 
ET  RERUM. 


I.  CautoB  beUi  juttifiecB  qum 
dicantur, 

IL  Eas  oriri  em  dtfmsionsy  «v- 
actumc  ejuSf  quod  nostrum 
esty  aut  nobis  debetur,  aut 
em  poena, 

nL  Pro  vita  dqfmdtnda  heOum 
esse  Jidtum. 

rV.  Contra  aggressorem  solum, 

y.  In  periculo  pT(xsmt$  et  eertOf 
non  opinabili, 

VL  Item  pro  integritate  man* 
brorum, 

VIL  Mamime  pro  pudicitia. 

Vm.  IMte  omitti  defensionem, 

IX.  Defmdoncm  Pintam  esse 
interdum  adversuspersonam 
publice  valde  utUem,  ob  le* 
gem  dUeetionis. 

X.  Interfectionem  Christianis 
nonesseUcitam  adareendam 
alapam,  aut  eontumeUam 


simUem,  aut  ne  fugiatur, 

XI.  Pro  rebus  dtfendendis  inter-, 
fectionem  non  esse  UlicUam 
jure  naturos. 

Xn.  Quatenus  ea  permissa  sit 
lege  Mosis. 

XnL  An  et  quatenus  Evangdiea 
lege  permissa  sit, 

XIV.  An  lem  duUis,  interfd  o/f- 

drfensionis  eausaper-. 
mittens,  jus  det,  an  solam 
isnpunitatem,  eum  distine* 
tione  emplicatur, 

XV.  Quando  licita  ssss  possit 
singularis  dunieatio, 

XVL  De  defensione  tn  bello  pub* 
Uco, 

XVn.  Eam  non  Ueitam  ad  immi- 
nuendam duniasxU  poten^ 
iiam  viemL 

XVUI.iVM  ffi  eo,  qui  justam  bello 
eausam  dedit. 


I.  1 "^ENIAMUS  ad  causas  bellorum:  justificas  intel- 
V ligo : nam  sunt  et  ali»  qu»  movent  sub  ratione 
ntiUs,  distinet»  interdum  ab  iis  qn»  movent  sub  ratione  justi : 
quas  inter  se,  et  a ^belli  principiis,  quale  erat  cervus  in  bello 

• BtXUprineipiis\  Exordia  dixH  IHigiliiif.  {JEn,  ni.  40.) 


Ohaptkb  L Ofihe  Causes  of  Wars  end  first  of  Sdfd/tfente,  and 
Defense  of  our  Property. 

L 1 Let  us  come  to  the  causes  of  war;  I mean  justificatory  causes ; 
for  there  are  causes  which  operate  on  the  ground  of  utility,  distinct 
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Hittm.6,7.  Turni  et  Mnesd,  accurate  distinguit  Polybius.  At  quamquam 
manifestum  est  harum  rerum  discrimen,  voces  tamen  con- 
fundi solent.  Nam  quas  causas  dicimus  justificas,  etiam 
Lib.xiv.22.  prindpia  dixit  Livius  in  Rhodiorum  oratione:  Certe  quidem 
^vo8  estis  Romani,  qui  ideo  felicia  esse  bella  vestra,  quia 
justa  sinti  pros  vobis  fertis,  nec  tam  exitu  eorum  quod 
vinccUis,  quam  principiis,  quod  non  sine  causa  suscipiatis 
gloriamini.  Eodemque  sensu  dpyas  n'oXefiou  dixit  iElianus 
p.  libro  XII.  capite  53,  et  Diodorus  Siculus  libro  xiv.  de  bello 
agens  Lacedaemoniorum  in  Eleos  easdem  vocat  et 

a>x«s- 

2 Hae  justificae  causae  proprie  nostri  sunt  argumenti,  ad 
Lib.viii.8.  quas  illud  pertinet  Coriolani  apud  Halicarnassensem:  vpwTov 
v/uuv  irapaivw  o’/coTreli',  07ro>9  evaefitj  sal  SiKaiav  TroplcfjoOe  rov 
TToXefiLOv  irpo<f>aGiv : Id  primum  vobis  curandum  arbitror, 
of^.  ii.  p.  ut  piam  et  justam  accipiatis  belli  causam.  Et  hoc  Demos- 
thenis : wGTrep  oislat,  oi/mi  Kal  nXolou,  sal  twv  aXXeu;  t£v 
Toiourwu  rd  xartoOer  layvpoTaTa  etvai  Sei,  ovTto  sal  Trpd- 
^ewi;  rdy  apr)(a^  sai  ra9  ^uTroOeaei^  dXi;0e7s  sal  Sisaias  sTwu 
•7rpoai7K€C  Sicut  in  domibus,  et  navigiis,  rebusque  similibus. 


^ Vos  estis  Jiamam]  Certe  vix  nlU 
gens  tam  dia  constans  maiidt  io  spec- 
tandis belli  causis.  Polybius  apud  Sol- 
dam Toce  ififialssw*  [uIm  tamen  non 
legitor  nomen  Historici,  neo  alterius, 
quisquis  auctor  est  yerborum  illorum.] 
ol  ydp  'Pid/iaTot  irpovoiav  kiroiovvTO 
firji€TTore  irporepoi  yas  X!^Tpas  iirifiaK- 
Xetp  ToI«  <irA.ac*  dXV  dei  SoKelv  d/Av- 
v6fieyoi  efifidXXei»  eh  Toi^  iroXefilovs' 
[Apud  Suidam  est  iroXifiovs.]  Romani 
summopere  id  curarunt,  ne  priores  ipsi 
finitimis  inferrent  vioUntoLS  manus.  Sed 
«t  semper  crederentur  tn  hostem  ire  ad 
arcendas  iryurias.  Ostendit  id  Dion 
[Immo  Diodorns  Siculas,  pag.  314, 31^ 
Excerptorum,  laudatorum]  egregia  com  - 


paratione  Romanorum  cum  PhiUppo 
Macedone  et  Antiocho  in  excerptis 
Peireseianis.  B^nsdem  est  illud  iu  ex- 
cerptis legationum : {Fuleii  Ursini,  ubi 
legitur:  did  t6)  did  rotn  iraXatoi/e 
oitdhy  oVt(o  eirovdd^eiv,  re  dixalove 
ipieraedai  iroXepove.  [Ubi  ridetur 
legendum,  iviaraedat,  ut  in  loco  sequ] 
Bursam  in  excerptis  Peireseianis : 
dpa  ol  'P«0fiaZoi  ptXorifiovwrai  dixalove 
isurraeSai  Toin  xoXeuovv,  ical 
eiic^  Kal  orparrrw»  'irepi  tmit  tocovtcov 
pflpV^eeQai,  Valde  id  student  Romani, 
Justa  ut  bella  suscipiant,  rdhUpte  tale 
discernant  sine  causa  ac  temere.  (Pag. 
341,  qu»  ex  Diodoro  etiam.) 

^ Qpopdeeie]  ^luatei/uera  dixit 


from  those  which  d^nd  on  justice  $ and  these  again  may  be  dis- 
tinguished from  occasional  causes,  or  the  first  collision,  as  the  stag  in 
the  war  of  Tumus  and  .£neas.  These  are  sometimes  confounded. 
[See  Polybius,  Livy,  Elian,  Diodorus.] 

2 These  justificatory  causes  are  properly  our  subject.  The  neces- 
sity of  just  causes  for  war  is  acknowledged.  [See  Dionyuus,  Demos- 
thenes, Dio  Cassius,  Cicero.] 


Cap.L] 
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qu4z  substernuntur  firmissima  esse  oportet,  ita  in  actionibus 
causas  ac  fundamenta  oportet  justo  ac  vero  congruere. 

Neo  minus  boo  Dionis  Csssii : he  roD  htealov  naaav  ufiaf  p- 

erpovotap  voteiaaOai.  nexa  luv  yap  tovtov  sat  n uapa  xwv 
on\wp  eveXir($  earw.  arev  ^ eselrov  /SejSatov  ov^v, 

K^p  trapauriKa  tij  KaropOwag  ti,  e^ef  maxima  nobis  jus- 
titias habenda  est  ratio:  quas  si  adsit,  vis  beUica  spem 
bonam  prcsbet:  sin  absit,  nihil  quis  certi  habet,  etiamsi 
prima  ex  sententia  succedant.  £t  illud  Ciceronis:  iUapenm.m. 
bella  injusta  sunt^  queo  sunt  sine  causa  suscepta : qm  et 
alibi  Graasnm  reprehendit,  qnod  Euphratem  traneire  roluisset  B«F<ha.iii. 
^nulla  belli  causa.  ^ 

3 Quod  non  minus  de  bellis  publicis  quam  privatis  verum 
est.  Hinc  illa  Senecm  querela:  Homicidia  compescimus  ctBpbtxer. 
singulas  ccedes  f quid  hilla  et  occisarum  gentium  gloriosum 
scelus  f Non  avaritia^  non  crudeUtas  modum  novit. . . • Esf 
senatusconsultis  plehisque  scitis  seeva  exercentur ^ et  ^publice 
jubentur  vetita  privatim.  Habent  quidem  bella  publica  auc- 
toritate suscepta  aliquos  effectus  juris,  ut  et  sententiie:  de 
quibus  agendum  infra  erit : Sed  non  eo  magis  peccato  vacant, 


Procoplns  Gothloornm  ni«  (cap.  33.) 
Adde  qu»  infra  hoc  libro  capitia  zxii. 
initio. 

^ ’YxoOrforets]  Sio  et  vir<i0«<rtv  belli 
dixit  Juliamt»  Mcando  de  landibiu 
Constantii.  (Pag.  95  b.) 

« NuUa  helH  eauaa\  Appiamu  {BeXi, 
Civ.  Lib.  II.  p.  438)  eidem  Crasso  a 
Tribaois  denuntiatum  dicit  /in  xoXe- 
/i€iv  toTv  irapBvaioii  fiijdkp  ddiKovab* 
nt  helium  Parthis  inferret  nulla  ii^uria 
cognitis.  Plutarchns  de  eodem:  xai 
erupttrrauTo  xoXXol 
sine  oMiv  dSucovvtp,  dX\* 

ivanroutott  iro\e/itfa»p  direurr  Coibant 
multi  indignantes,  esse  aliquem,  qui  bel- 


latum iret  in  homines  non  modo  mdlius 
isguruB  compertos,  sed  et  pace  dtfensos. 
( Vit,  M,  Crass,  pag.  552  x.)  [Locus 
autem  Ciceronis,  qui  heic  praecedit,  a 
Lib.  m.  ds  Rep.  nullibi,  puto,  ita  legi- 
tur. Sed  apud  Acoustih.  De  Cio. 
Dei,  XXII.  6.  ex  eodem  Libro  beo  ad- 
feruntur:  Nullum  bellum  suscipitur  a 
civitate  optima,  nisi  aut  pro  fide,  aut 
pro  salute.  J.  B.1 

^ Publice  jubentur  vetita  privatimi 
Idem  Seneca  de  Ira  ii.  cap.  8 . Pro 
gloria  habita,  ques,  quamdiu  opprimi 
possunt,  scelera  surd.  Adde  quae  infra 
ex  Seneca  et  Cypriano  libro  iix.  cap.  ^ 
§ 5.  circa  finem. 


3 Just  cause  is  requisite  for  public  no  less  than  for  private  war. 
Seneca  oomplains  that  the  State  forbids  homicide  on  a small  scale, 
but  commands  it  on  a large  one.  It  is  true  that  wars  undertaken 
by  public  authority  have  peculiar  jural  effects,  os  public  sentences 
have ; but  they  are  not  therefore  blameless,  except  there  be  a reason 
for  them.  If  Alexander  made  war  on  the  Persians  without  cause,  he 
was  rightly  called  a robber  by  the  Scythians,  by  Seneca,  by  Lucan,  by 
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ni  cauda  subsit ; ut  merito  Alexander,  si  sine  causa  in  Persas 
^ til  a et  alias  gentes  bellum  arripuit,  Scjthis  apud  Curtium,  sed  et 
PA«r/.x.  ^Senec»  latro,  Lucano  prmdo  appelletur,  Indorum  ^quoque 
sapientibus  ardadaXos,  et  a ’pirata  quondam  tractus  sit  in 
criminis  societatem : quomodo  et  ab  ejus  patre  Philippo  duos 
ut»,  ui.  i&  Thraci»  reges  regno  spoliatos  Justinus  narrat,  fraude  latronis 
^ofr.^  ac  scelere.  Augustini  illud  huc  pertinet:  Remota  justitia 
quid  sunt  regna^  nisi  magna  latrocinia  ? Convenit  talibus 
Lactantii  illud:  inanis  ghrim  specie  captio  sceleribus  suis 
nomen  virtutis  imponunt. 

4 Causa  justa  belli  suscipiendi  nulla  esse  aUa  potest  nisi 
injuria.  Iniquitae  partis  adverses  justa  heUa  ingerit^  inquit 
Dd,  idem  Augustinus,  ubi  iniquitatem  dixit  pro  injuria,  quasi  aSc- 
Kiav  dixisset,  cum  vellet  dicere  dSiKrjfia.  Sic  in  Romano 
Livius  i.  88.  Feciali  carmine:  Ego  vos  testor,  populum  iUum  injustum 
esse,  neque  jus  persolvere. 

II.  1 Ac  plane  quot  actionum  forensium  sunt  fontes, 
totidem  sunt  beUi : nam  ubi  judicia  deficiunt,  indpit  bellum. 
Dantur  autem  actiones  aut  ob  injuriam  non  factam,  aut  ob 
factam.  Ob  non  fSsctam,  ut  qua  petitur  cautio  de  non  offen* 


V Seneca  latro]  Lociu  eet  de  Benrf. 
t.  oap.  13.  Non  male  Jnstimu  Martjr, 
Apoiogttico  T.  [p.  21].  Toeovrov  dk 
Svvavrat  dpxoirrev  irp6  tjjv  dXtidelas 
S6^a¥  Tip»¥T€t,  Beroe  koI  X9<rrai  ip 
iptipla*  Tantum  posemd  prineipee,  gui 
opinione»  vero  prafinent,  quantum  in 
toUtudine  latrone» : Philo : ol  n-av  peyd-. 
Xa«  tpyal^opepoi  icXoircts,  erepvoT»  6»6- 
paerip  dpx^  tiriKpvn^oPT»»  Xrftrrelcaf 
d\il6ear»pop*  Qui  maqna  fiarta  com- 
qui  kone»to  principatu»  no- 


mine  obumbrant  ea,  que»  re  ipea  nihil 
ni»i  tatrocinxa  »unt,  (De  Deealog. 
Pag.  763  D.) 

* Habet  ex  Abbixno,  De  ExpediL 
Alex.  lib.  Tii.  cap.  1.  J.  B, 

* Refertur  id  a Noirio  Maboello, 

e Lib.  III.  Ciceron.  de  Bepubl.  Nam 
quum  quareretur  ex  eo  [Pirata]  quo 
ecdere  eompuleu»  mare  haberet  infeetum 
uno  myoparone : Eodem,  quo  tn 

[Alexander]  orbem  terr».  Jn  voc.  My- 
oparo, i^.  334.  Vide  etiam  Angnitin. 


the  Indians ; and  treated  as  an  equal  by  a pirate.  Philip  his  father 
did  the  like.  Augustine  says.  Without  justice  what  is  empire,  but  robbery 
an  a great  scale  f So  Lactantius. 

4 A just  cause  of  War  is  injury  done  ns,  and  nothing  else.  Au- 
gustine says.  The  Injustice  (that  is  the  injury)  of  the  adverse  party 
makes  a war  just.  The  formula  of  the  Roman  Heralds  [in  declaring 
war]  was,  I eaU  you  to  witness  that  that  people  is  unjust,  and  does  not 
perform  Us  obligations. 

n.  1 There  are  eyidently  as  many  sources  of  war  as  iheie  are 
of  Actions  at  law;  for  when  the  judgments  of  tribunals  cease  to  be 
of  force,  war  b^ns.  Now  Actions  are  either  on  account  of  ii\jury 
done,  or  not  yet  done : Actions  for  injury  not  yet  done^  are  whett 
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dendo,  item  damni  infecti,  et  interdicta  alia  ne  vis  fiat.  Ob 
factam,  aut  ut  reparetur,  aut  ut  puniatur : quos  duos  obliga- 
tionum fontes  ^recte  distinguit  Plato  ^nono  de  legibus.  Quod 
reparandum  venit,  aut  spectat  id  quod  nostrum  est  vel  fuit, 
unde  vindicationes  et  condictiones  qumdam : aut  id  quod  nobis 
debetor  sive  ex  pactione,  sive  ex  maleficio,  sive  ex  lege,  quo 
referenda  qu»  ex  quasi  contractu  et  quasi  maleficio  dicuntur ; 
ex  quibus  capitibus  nascuntur  condictiones  ceter».  Factum 
ut  puniendum  parit  accusationem  et  judicia  publica. 

2 Plerique  bellorum  tres  statuunt  causas  justas,  defensio- 
nem,  recuperationem  rerum,  et  punitionem : quas  tria  in  Ca- 
milii  ad  Gallos  denuntiatione  invenias:  Omnia  qu<B  defendi^  ' 

repetiquet  et  ulcisci  fas  sit ; in  qua  enumeratione  nisi  vox 
recuperandi  sumatur  laxius,  omissa  est  persecutio  ejus,  et 
quod  nobis  debetur;  quam  non  omisit  Plato,  cum  dixit  bella 
geri  non  modo,  si  quis  vi  opprimatur,  aut  expiletur,  verum 
etiam  si  deceptus  fuerit.  Quicum  illud  Senecm  convenit : 
JEquissima  vox  est,  et  jus  gentium  pros  se  ferens.  Redde,  ^Batif.  uL 
qu^  debes.  Et  in  Fecialium  formula  erat:  Quas  nec  dede-  uv-l»- 
runt,  nec  solverunt,  nec  fecerunt,  quas  res  dari,  fieri,  solvi 


De  CivU.  Dei,  iv.  4.  J,  B. 

^ Recte  disHnguit  Plato]  Et  ante 
enm  Homerns : nam  cum  mnlctam  per- 
Bolrere  proci  Penelopea  yoloisaent,  ait 
Uljaaes  [Odyte,  Lib.  zxu.  yera.  62, 
«(  stqq-l : 

ovf  cl  f&oi  varptMa  va^r’  airoiotrc 
*0<ro«  Ti  Kvv  v/A^*  c<rrl  aol  «Zvoeei'  oAA' 
cs-tattre, 

OvM  fccv  «jf  h\  ^voto, 

Dplv  vStray  fiytiar^pas  v«r/>/3aan)r  dnvrurax. 


patrias  non  si  mibl  raptas 
Restituatis  opos,  addatisque  altera  plura» 
Abstineam  foeda»  manus  in  sanguina  vestro, 
Cuncta  piius  quam  vestra  prod  delicta  luatia 

Casaiodoms,  Ldb.  v.  Epiat.  86  : Ut  qui 
vindictam  remisimus,  damna  minime 
sentiasnus.  Adde  qun  infra  hoo  libro 
initiia  capitum  xyi.  et  xx. 

* Locoa  esae  yidetnr,  ubi  Philoao- 
phna  ait.  Legislatorem  ad  duo  adten- 
dere  debere,  variam,  et  damnum : Kal 


security  is  sought  that  an  ofiTense  shall  not  be  committed,  or  that 
reparation  shall  be  made  for  an  incumbent  loss,  or  an  injunction  that 
no  force  be  used.  Actions  for  injury  done,  are  either  that  it  be  re- 
paired, or  punished ; injury  to  be  repaired  regards  either  what  is  or 
was  ours,  as  when  we  reclaim  our  property,  or  claim  an  obligation ; 
or  it  regards  what  is  owing  to  us,  either  by  contract,  or  for  wrong 
done  08,  or  by  appointment  of  law.  An  act  regarded  as  punishable 
gives  rise  to  accusation  and  public  trial. 

2 Most  writers  state  three  just  causes  of  war;  defonse,  recorery 
of  property,  and  punishment  of  wrong;  which  three  we  find  men- 
tioned in  the  proclamation  of  Camillus  against  tho  Gauls : All  that  we 
may  laufully  defend,  recover,  revenge.  [Comparo  this  with  Plato  and 
Seneca.]  The  formula  of  the  Roman  Heralds  was.  What  things  were 
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in.  ^ oportuit : et  apud  Sallustium  in  historiis : Jure  gentium 
w.  repeto.  Augustinus  cum  dixit : ^ Justa  hella  definiri  so- 
tuperjoiue,  uldscuntur  injurios : vocem  ulciscendi  generalius 

sumsit  pro  eo,  quod  est  demere : quod  et  sequentia  ostendunt, 
in  quibus  non  est  enumeratio  partium,  sed  exemplorum  addi- 
tio : Sic  gens  et  civitas  petenda  est,  quce  vel  vindicare  neg- 
lexerit, quod  a suis  improbe  factum  est,  vel  reddere,  quod 
per  injurias  ablatum  est. 

3 Hanc  naturalem  notitiam  secutus  Indorum  rex,  nar- 
Ltb.  iL  p.  74.  rante  Diodoro,  Semiramidem  accusabat,  6n  rpoKarapyerai 
Tov  TToXefjLov  /uLijSev  aSiKqOelaa’  quod  bellum  inchoaret  nuUa 
Lib.  V.  35.  accepta  injuria.  Sic  et  Romani  cum  Senonibus  postulant, 
ne  a quibus  nullam  injuriam  accepissent,  eos  oppugnarent. 
roiU  Aristoteles  Apodicticon  ii.  cap.  11.  irdKefiovoi  yap  roly  irpo- 
repov  aSiKtioacri*  Bellum  sumi  solet  in  eos,  qui  priores  in- 
Lib.vii.3.  juriam  fecerunt.  De  Abiis  Scythis  Curtius:  Justissimos 
barbarorum  constabat:  armis  abstinebant  ^isi  lacessiti. 
Prima  igitur  causa  justi  belli  est  bjuria  nondum  facta,  qum 
petit  aut  corpus,  aut  rem. 

II r.  Si  corpus  impetatur  yi  prsssente  cum  periculo  vitas 
syiy.  inverh.  qou  alitcr  vitabilL  tunc  bellum  esse  licitum  etiam  cum  inter- 

BdL  part  i.  ' 

n.  3.  et  p.  2. 


tvo  TawTo  Stt  fiXeirreov,  7rp6v  're 
ddixlav,  #cai  /3Xa/3i}y.  Vide  quas  se- 
quQiitar,  pag.  862,  Torn.  ii.  J.  B. 

1 Justa  hella  soUnt\  Senrias 

ad  IX.  JEneidos  de  Roaumis : Ctsm  vo- 
lebant bellum  indicere,  pater  patratus, 
hoc  est  princeps  Fecialium,  projieiscdba- 
tur  ad  hosUum  fines : et  pra/atus  qua- 
dam solemnia  dora  voce  dicdtat,  se  bd- 


Ium  indicere  propter  certas  causcu  : aut 
quia  socios  Ueserant,  aut  quia  nec  ab- 
repta animalia,  nec  obnoxios  redderent. 
(Ad  yen.  53.) 

^ Nisi  laeessiU]  Plutarchoa  Nicia 
(Pag.  589  e):  kuI  ydp  t6»  'HpajcXea 
•xdirro»»  xpareiu  dpuudpevov  jca2  irpoe- 
'xixeipovfievoy.  Herculem  etiam  cuncta 
subegisse,  dum  lacessitus  se  defindit. 


to  be  given,  done,  and  discharged,  iheg  have  not  given,  done,  and  discharged. 
[See  Sallust;  Augustine.] 

3 Such  is  the  natural  feeling  of  Justice  among  nations.  [See 
Diodorus,  Li?y,  Aristotle,  Curtius.] 

Therefore  the  first  cause  of  a just  war  is  an  injury  not  yet  done 
which  menaces  body  or  goods. 

III.  If  the  body  be  menaced  by  present  force  with  danger  of 
life  not  otherwise  eyitable,  war  is  lawful,  eren  to  the  slaying  of  the 
aggressor,  as  we  haye  before  said,  in  proving  some  private  war  to  be 
lawful.  And  this  right  of  defense  arises  from  the  natural  right  of 
self-protection,  not  from  the  injustice  or  fault  of  another  who  makes 
the  danger.  And  therefore  this  right  of  self-protection  is  not  taken 
away,  even  if  the  aggressor  be  blameless;  if,  for  instance,  he  be  a 
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fectione  periculum  infereutis  ante  diximus,  cum  ex  hac  specie, 
ut  maxime  probata,  ostendimus  bellum  aliquod  privatum 
justum  esse  posse.  Notandum  est  jus  hoc  defensionis  per  se 
ac  primario  nasci  ex  eo,  quod  natura  quemque  sibi  commen- 
dat, non  ex  injustitia  aut  peccato  alterius,  unde  periculum  est. 

Quare  etiamsi  ille  peccato  careat,  puta  quod  bona  fide  mili- sart.Ai;.t« 
tet,  aut  alium  me  putet  quam  sim,  aut  quod  insania  aut  in-  ^^^_^*** 
somniis  agitetur,  ut  evemsse  quibusdam  legimus,  non  eo  tolle- 
tur  jus  se  tuendi,  cum  sufficiat,  quod  ego  non  teneor  id,  quod  JJjJ;  ^ 
ille  intentat,  pati,  non  magis  quam  si  bestia  aliena  periculum 
intentaret. 

IV.  1 An  et  innocentes,  qui  interpositi  defensionem  aut  * 
fugam,  sine  qua  evadi  mors  non  potest,  impediunt  transfodi 
aut  obteri  possint,  disputatur.  Sunt  qui  licere  id  putant,  cai±  q.  33. 
etiam  Theologi.  Et  certe  naturam  solam  si  respicimus,  m.W  xi. 
multo  apud  eam  minor  est  societatis  respectus  quam  propriss 
salutis  cura.  At  lex  dilectionis,  praesertim  Evangelicm,  quae 
alterum  nobis  ^sequat,  plane  id  non  permittit. 

2 Bene  autem  dictum  est  a Thoma,  si  recte  accipiatur,  u.  2.  q.  64. 
in  vera  defensione  hominem  non  occidi  ex  intentione:  non^^^' 
quod  non  interdum,  si  alia  salutis  non  suppetat  ratio,  non 


Josephiu  XVII.  Antiquds  Historia. : ol 
irapeXdovret  koI  /itj  irpds  [Leg^ndom 
videtor  TrpSs  prf]  diavoov/uerovs  dpxov- 
'res  ddixu»  Spyco»,  ol  ii  slcriv  ol 
fievoi  xal  /iri  diXoirrat  Tobs  d/ivvo/ii~ 
aroi/v  ihrXa  x®P*‘*'*  ^ ^ w- 

niuni,  ut  in  nihil  hostile  cogitantes 
violenku  inferant  manus,  hi  sunt,  qui 
invitos,  cogunt  ad  arma  semel  tutatura 


cor^ugere,  (Cap.  ix.  § 6.) 

^ Sed  illa  alteram  nobis  non  prsfert, 
ot  ipse  Anetor  obserrarit  sapra,  Lib.  i. 
cap.  3,  § 3.  num.  3.  Ceteris  paribus, 
sibi  quisque  proximus  est.  £t  heio  ma- 
gis  etiam  valet,  quod  Auctor  postea 
adfert  e Thoma  Aquinate,  calculo  suo 
adjecto.  Tide  de  tota  hac  materia  sui 
ipsius  defensionisi,  Fufendobvium  nos- 


soldier  acting  hand  fide ; or  if  he  take  me  for  another  than  I am,  or 
if  he  be  insane  or  a sleepwalker,  such  as  we  read  of;  it  is  sufficient 
that  I am  not  bound  to  suffer  what  he  attempts  to  inflict;  just  as  if 
a wild  beast  were  to  attack  me. 

IV.  1 Whether  innocent  persons^  who,  interposing  prevent  the 
defense  or  flight  without  which  death  cannot  be  avoided  may  be  cut 
down  or  trampled  down,  is  a question.  There  are  who  think  it  lawful, 
even  Divines.  And  certainly  if  we  only  look  at  Natural  Law,  that  cares 
much  less  for  ties  of  society,  than  for  the  defense  of  the  individual. 
But  the  law  of  love,  especially  the  Evangelical  law,  which  commands 
us  to  regard  another  as  ourselves,  plainly  does  not  permit  this. 

2 Thomas  Aquinas  well  says,  if  it  be  rightly  taken,  that  a man 
killed  in  self-defense  is  not  killed  by  intention : not  that  sometimes. 
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liceat  destinato  id  facere,  unde  mors  aggressoris  sit  secutura, 
sed  quod  hic  mors  illa  non  eligatur,  ut  quiddam  primario 
intentum,  sicut  in  punitione  judiciali,  sed  ut  unicum,  quod  eo 
tempore  suppetit ; cum  is  qui  impetitus  jam  est,  etiam  illo 
tempore  malle  debeat  tale  aliquid  facere,  quo  alter  absterrea- 
tur, aut  debilitetur,  quam  quo  intereat 

y.  1 ^Periculum  prmsens  hic  requiritur,  et  quasi  in 
puncto.  Fateor  quidem,  si  insultator  arma  arripiat,  et  qui- 
dem ita  ut  appareat  eum  id  facere  occidendi  animo,  occupari 
posse  facinus : nam  in  moralibus,  ut  et  in  naturalibus  punc- 
tum non  invenitur  sine  aliqua  latitudine : sed  multum  fdlun- 
tur  et  fallunt,  qui  metum  qualemcumque  ad  jus  occupandae 
Cap- 7.  interfectionis  admittunt.  Vere  enim  dictum  est  a Cicerone 
primo  de  officiis ; plurimas  injurias  a metu  proficisci,  cum  is, 
qui  nocere  alteri  cogitat,  timet,  ne  nisi  id  fecerit,  ipse  aliquo 
Qfr.  afficiatur  incommodo.  Clearcbus  apud  Xenophontem : xal 
yap  olSa  fihti  avQpwTrov^^  toiJ?  /xev  €ic  £ia/3oX^9,  tovs  cf 
of  aWtfXovt^  ^Oacai  /iovXofievot  irpiv 

iraOelvy  iTroiriGav  avijKeara  xaxa  tovs  oire  /ueXXovra^,  outc 
/3ovXoju,€vou9  ToiovTov  ovSev*  multos  ego  novi,  qui  calumnia 
adducti  aut  suspicione,  dum  metuunt  alios,  et  prosvenire 
malunt  quam  perpeti,  atrocissimis  malis  eos  affecerunt,  qui 
nihil  tale  facturi  fuerant,  ac  ne  cogitaverant  quidem.  Cato 
oratione  pro  Rhodiensibus:  qvcd  illos  dicimus  voluisse 


tram  De  Jure  Nat.  et  Geni.  Lib.  xi. 
cap.  5.  J.  B, 

1 Periodum  prasensj  Higas  distinc- 
tionis nsam  egregiam  vide  apud  Aga~ 
thiam  lY.  [ubi  de  ciede  Gvibazi,  c.  1.  2.] 
Apud  Thucydidem  Octavo  Phrynichus : 
oTi  dvejrl<pdoifov  ol  §lrj  vepi 

dt'  ixelvovv  KUfSvveuovTi  xal 
TOVTO  xai  dWo  ti  ai/  Spdoai  /idWov 
»1  ifird  TUif  iiatpGaprj- 


paf  Cariturum  invidia,  si  ipse  jam 
in  vita  per  ipsos  adductus  periodum,  sf 
hoc  et  aliud  quidvis  <iggrtdiatur  poHus 
quam  ab  hominibus  ininucissimis  perdi 
se  sinat.  [Locus  est  § 50.  Sed  ubi  ca- 
sus  alius  est,  quam  de  quo  heic  agitur. 
J.B.] 

^ Ita  quoque  habet  iu  Excerptis  ex 
Trag.  et  Com.  Greeds,  pag.  390 : quam- 
quam Terba  ceteroquin  non  plane  sint 


if  no  other  way  of  safety  appear,  it  may  not  bo  lawful  to  do  that  of 
set  purpose,  which  will  cause  the  death  of  the  aggressor,  but  that 
such  death  is  not  chosen  as  something  primarily  intended,  as  in  judi- 
cial punishment  it  is,  but  it  is  chosen  as  the  only  thing  which  is  then 
possible;  since  he  who  is  attacked,  eyen  then  ought  to  do  anything 
by  which  the  assailant  may  be  scared  away,  or  deprived  of  power, 
rather  than  by  which  he  may  be  killed. 

V.  1 Present  danger  is  here  required,  and  imminent  in  a point 
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foLcere^  id  no8  priorea  facere  occupcMmua  ? Insignis  est 
illa  apud  Gellium  sententia : Gladiatori  composito  ad  pug-  ibtd. 
nandum  pugna  hasc  proposita  aors  est,  aut  occidere,  si  oc-> 
cupaverit,  aut  occumbere,  si  cessaverit.  Hominum  autem 
vita  non  tam  iniquis,  neque  tam  indomitis  necessitatibus 
circumscripta  est,  ut  idcirco  prior  injuriam  foLcere  debeas; 
quam  nisi  feceris,  pati  posHs.  Et  apud  Ciceronem  alio  loco 
non  minus  recte : Quis  hoc  statuit  unquam,  aut  cui  concedi 
sine  summo  omnium  periculo  potest,  ut  eum  jure  potuerit  13. 
occidere,  a quo  metuisse  se  dicat,  ne  ipse  posterius  occide- 
retur? Locum  hic  habet  illud  Euripidis : 

E2  yap  tr  tffuKkw  tig  cr^  <f>jg  mivtut  ir6<rig, 

Koi  (Tc  fuXkiUf,  frttpiqw. 

Te  Bi,  ut  ais,  interficere  Tir  yoluit  ^tuus. 

Voluisse  sat  erat  et  tibi,  ubi  tempus  foret 

Cui  geminum  est  Thucydideum  illud : to  msWou  ev  atpavel,  lu».  i.  42. 
€Ti  Kelrai,  Kal  ovk  a^iov  iirapOevra^  auT(p  <j>avepav  eyjSpav 
IjStj  Kal  ov  fieWovaav  KTijcaadcu^  Futurum  in  incerto  ^huc 
est : nec  quemquam  oportet  eo  commotum  inimicitias  susci- 
pere, non  jam  futuras  sed  certae.  Idem  Thucydides  quo  loco  lu^ulss. 
mala  seditionum  qum  Ormcas  ciritates  incesserant  diserte  ex^ 
plicat,  ponit  et  hoc  in  vitio : o <l>9acas  tov  imeWovTa  kokov 
Ti  Spqv  €ir»;F6lro*  laudabatur  qui  malum  facinus  quod  fac- 
turus erat  alter  ipse  oecupasset.  Livius ; ^ Cavendo  ne  me-  iab.  rn.es. 


eadem.  Sed  dicere  deboit  metu : loqui- 
tur enim  Merope  de  Tiro  iuo,  a Po/y- 
phonie  fratre  interfecto.  Fragmentum 
est  e CretphonU,  apud  iiiifum  GeUium, 
Lib.  Tii.  c.  8.  unde  qumdam  supra  ad- 
tnlit  J.B. 

» Canendo  ne  metuant  kominee,  me- 
tuendoe  ultro  ee  efficiunt]  Ut  Cnsar,  qui 
cum  rempnblicam  occuparet,  dicebat 
adrersariorum  metu  se  eo  adductum. 


Locus  est  egregius  apud  Appianum 
CiTilium  II.  [Nihil  tale  reperitur  in  toto 
illo  libro  nec  alibi,  quod  sciam,  apud 
Appianum.  Videtur  Auctor  noster  in 
animo  habuisse  quod  aiebat  Jnl.  Caesar 
in  literis  ad  Senatum,  dum  in  armis  esset 
Pompeius,  iniquum  fore,  se  cogi,  ut  ea 
deponeret,  quippe  qui  sio  hostibus  tra- 
deretur: Apud*Dion  Cassium,  Lib. 
XLi.  init.  pag.  171  o.  JEd.  S.  Stqfh. 


ot  time.  I confess  indeed  that  if  the  aggressor  be  taking  up  weapons, 
and  in  such  a way  that  he  manifestly  does  so  with  the  intent  to  kill, 
the  deed  may  be  anticipated ; for  in  moral  things,  as  in  natural,  there 
is  no  point  without  a certain  latitude : but  they  are  in  great  error  who 
allow  any  fear  [however  slight]  as  a right  of  killing  for  prevention. 
It  is  well  said  by  Cicero  that  most  injuries  proceed  from  fear,  he  who 
meditates  hurting  another,  fearing  that  if  he  do  not  do  so,  he  will 
Buffer  some  eviL  So  Clearcbus  in  Xenophon,  Cato  for  the  Rhodians. 

[grot.] 
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tumt  lumines^  metuendos  ultro  se  efficiunt^  et  injuriam  a 
nobis  repulsam,  tanquam  aut  facere  aut  pati  necesse  sit, 
injungimus  aliis.  In  tales  non  male  convenit  illud  Vibii 
Crispi  a Quintiliano  laudatum,  Quis  tibi  sic  timere  permisit  t 
Likiv.p.640.  Etiam  Livia  apud  Dionem  ait,  infamiam  eos  non  effugere,  qui 
facinus  quod  timent,  occupant. 

2 Quod  si  quis  vim  non  jam  praesentem  intentet,  sed 
conjurasse  aut  insidiari  compertus  sit,  si  venenum  struere,  n 
faWn  accusationem,  falsum  testimonium,  iniquum  judicium 
moliri,  hunc  nego  jure  posse  interfici;  n aut  aliter  evadi 
periculum  potest : aut  non  certum  satis  est  aliter  evadi  non 
posse.  Plerumque  enim  interposita  temporis  mora  ad  multa 
remedia,  ad  multos  etiam  casus  patet : ut  did  solet,  inter  os 
et  offam:  quamquam  non  desunt  et  Theologi,  et  Juriscon* 
£t7*  3^4.  qui  indulgentiam  suam  longius  extendant  Sed  et 


Neque  enim  Appianus,  diet.  Lib.  ii.  pag. 
448.  ubi  de  eadem  re,  ullam  metus  men- 
tionem fadt  Vitio  memorisB  igitur 
Auctor  duos  istos  Historicos  inter  se 
confudit.  Adde  dictum  aliud  ^nsdem 
Casabis  apud  Sueton.  m Jid,  c.  SO.  et 
Flutabohux,  Vit.  Ccs.  p.  780 a.  J.BJ] 
* Innuit  locum  Deuter.  rzlL  25, 26. 
unde  tamen,  si  series  orationis  perpen- 
datur, non  potest  elid,  saltem  directe, 
pudidtiAm  Titasadsequari  J.  B. 

n Pudicitiam  vita  adaquet]  Seneca 
de  Ben^fieiie  piim<^  capite  undecimo : 
Proxima  ab  his  sunt  sine  quibus  possu» 
mus  quidem  vivere,  sed  ui  mors  potior 
sit,  tanquam  iibertas,et  pudicitia,etmeHS 


bona.  Paulus  Sententiamm  v.  tit.  xziU. 
§ 8.  gvi  latronem  aedem  sibi  iti/hnen- 
iem,velalium  quemlibet  stuprum  in/eren^ 
tem  ceciderit,  puniri  non  placuit.  Alius 
enim  vitam,  alius  pudorem  publico  faei^ 
nore  defendit.  Augustinus  libro  i.  de 
Libero  ArbUrio  : Lex  dat  potestatem 
vel  viatori  ut  latronem,  ne  abeo  ipse  oc- 
cidatur, occidat;  vd  cuipiam  viro  aut 
JemincB  ut  violente  sibi  stupratorem  irru- 
entem, aut  post  illatum  stupr%tm,  si  pos* 
sU,ifderimat.  [Gap.  5.  Ita  hunc  locum 
Augustini  Auctor  noster  landarerat; 
nnde  in  sequentibus  Edd.  fecerant,  ante 
aut  post  illatum  stuprum  Ac.  nnlla  ne- 
cessitate, posito  etiam  s^o,  qoem  Ano- 


[Seo.]  Gellius  says,  a man  is  not  to  act  like  a gladiator,  who  must 
kill  or  be  killed.  So  Cicero,  quoted  by  Quintilian : Euripides,  Thu* 
cydides,  Liry.  Quintilian  quotes.  Who  allowed  you  such  fear  t And 
so  Llvia  in  Dio.  [See.] 

2 If  any  one  direct  against  us  violence  not  present ; as  if  he  make 
a conspiracy,  or  lay  an  ambush,  or  put  poison  in  our  way,  or  assail  ns 
with  a false  accusation,  false  testimony,  or  iniquitous  Judgment ; I 
deny  that  he  may  be  lavrfully  slain,  if  either  the  danger  may  be 
otherwise  avoided,  or  it  be  not  certain  that  it  cannot  be  otherwise 
avoided.  For  delay  allows  recourse  to  many  remedies  and  many 
chances ; as  we  say,  between  the  cup  and  the  lip.  Although  there 
are  not  wanting  both  Jurists  and  Divines  who  extend  the  indulgence 
further.  But  the  other  opinion,  which  is  the  better  and  safer,  is  also 
not  without  its  authorities. 
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altera,  qu»  melior  tatiorque  sententia  est,  suis  non  caret  Baidus  in  z. 
auctoribus. 

tn  JjId.  1.  cw 

VI.  Quid  dicemus  de  periculo  mutilationis  membri? 

Sane  cum  damnum  membri,  prmsertim  e praecipuis,  ralde  sit|^^^.q.]. 
grave,  et  vitae  quasi  aequiparabile : adde  quod  vix  sciri  queat  Card,  in  CZem. 
an  non  periculum  mortis  post  se  trahat,  si  aliter  vitari  nequeat, 
putem  intentantem  periculum  occidi  recte  posse. 

VIL  Pro  pu^citia  quin  idem  liceat,  controversiam  vix 
habet,  cum  non  tantum  communis  aestimatio,  sed  et  lez*^*^* 
^divina  *^pndicitiam  vitae  adaequet.  Itaque  Paulus  Juriscon* 
sultus  dixit  pudorem  tali  facinore  recto  defendi.  Exemplum  s& 
habemus  in  Tribuno  Marii  a milite  occiso  ®apud  Ciceronem 
et  Quintilianum : sed  et  a feminis  occisorum  in  historiis  exstant. 
Chariclea  apud  Heliodorum  talem  interfectionem  vocat 
vofjLov  Trfi  €19  trttifPfHxrvvfiv  tfipewj  justam  d^ensionem  ad 
arcendam  injuriam  in  castitatem. 


tor  potavit  inease;  Sed  ille  eeofos  mi- 
nime congroitonm  serie  oratioDiB;  onde 
Samuel  Rachelius,  Tract,  Dt  PutUis, 
% 23.  recte  heio  obserraTit  dfiuprtifi.a 
qooddam  fivufioinKdv:  qoom  Editionee 
et  recentioret,  et  vetostiorea,  habeant 
tantam : ante  iUalhm  stuprum.  Ita  et 
nltima  Parisina,  a Monachis  Benedictinia 
eorata.  Sic  etiam  dodom  locos  adlatos 
est  a CujAcio,  Not,  in  Jnl.  Pani.  Re- 
cepi, 8enL  quamvis  in  Editione  CL 
Schnltingii,  v.  33,  8,  pag.  508.  legator, 
aut  iU,  Mtupr,  mendo  ex  Editione  Fa- 
brotti  orto,  et  satis  per  se  manifesto, 
etsi  alim  EdiUonee  non  Qlod  arguerent. 
o Apud  Ciceronm]  Vide  et  Plotar- 


chom  Afario,  [Pag.  il8.  Locos  antem 
Ciceronis  est  Orat,  pro  MU,  o.  4.  et 
Quintiliani  Declamatio,  coi  titulas,  Tri- 
Intnus  Mariamts.  J,  JS.]  Mars  quoque 
Deorum  judicio  absolutus  dicitor,  inter- 
fecto eo,  qui  fili»  ipsius  stuprum  infe- 
rebat. Testis  ApoUodorus  bibliotbec» 
in.  (Gap.  ziii  S 2.  .Ed.  Oal,)  Adde 
insignem  historiam  apud  Gregorium 
Turonensem  libro  nono. 

7 Locus  est  in  Lib.  i.  non  longe  ab 
initia,  ubi  ita  Virgo  loquitur : lOaot  51 
xp5e  f}/icuv  [dvf{pqa0«j  dpvtnie  vofUf 
ual  iuSudav  «cal  «Iv  0/9p«MS 

nreuSsSaTs,  Pag.  7.  Edit,  Bourdeiot, 
J,B, 


YL  What  sball  we  Bay  of  peril  of  mutilation  of  limb  ? Since 
the  loBB  of  a limb,  especially  of  a principal  one,  1b  very  grievouB,  and 
nearly  equal  to  loaa  of  life ; and  Bince,  moreover,  it  can  hardly  be 
known  whether  it  do  not  bring  in  itB  train  Iobb  of  life ; if  it  cannot 
otherwiBe  be  avoided,  I think  the  author  of  Buch  danger  may  be  Blain. 

YU.  Whether  the  Bame  be  lawful  in  defense  of  chastity,  can 
scarcely  be  doubted,  since  not  only  common  estimation,  but  the 
divine  law,  makes  chastity  of  the  same  value  as  life.  [He  refers  to 
Deut.  xxii.  25^  If  a man  find  a betrothed  damsel  in  the  fieldy  fiec.,  the 
man  shall  die;  which  J.  B.  observeB,  hardly  jastifies  his  saying  that 
chastity  is  on  a par  with  life.]  And  bo  Paulus  the  Jurist  decided. 
An  example  occurs  in  a Tribune  of  Marius,  killed  by  a soldier,  in 

14—2 


212 


DE  BELLI  CAUSIS,  ET  PRIMUM 


[Lib.  II. 


YIII.  Quod  autem  diximus  supra,  quanquam  occidere 
parantem  occidere  licet,  laudabilius  tamen  eum  facere  qui 
occidi  quam  occidere  malit,  id  nonnulli  ita  concedunt,  ut  exci- 
piant  personam  multis  utilem:  Sed  mihi  hanc  patientim  con* 
trariam  legem  omnibus  illis  imponere,  quos  yivere  aliorum 
interest,  parum  tutum  Edetur.  Itaque  restringendum  id 
arbitrer  ad  eos,  quorum  offidum  est  ab  aliis  yim  arcere, 
quales  sunt  socii  itineris  ea  lege  contracti,  et  rectores  publici, 
quibus  illud  Lucani  aptari  potest  [Lib.  v.  vers.  685,  et 
seqqJ]  : 

rCam  tot  ab  hac  anima  populorum  yita  salusque 
Pendeat,  et  tantus  caput  hoc  sibi  fecerit  orbis, 

Sseyitia  est  voluisse  mori. 

IX.  1 Contra  vero  evenire  potest,  ut  quia  invasoris  vita 
multis  sit  utilis,  occidi  is  sine  peccato  nequeat : nec  id  tantum 
ex  vi  legis  divinm,  sive  veteris  sive  novm,  de  quibus  egimu^ 
d,  loeo.  supra  cum  regis  personam  sanctam  esse  ostendimus,  sed  ipso 
etiam  natur»  jure.  Nam  jus  natur»,  quatenus  legem  signis 
ficat,  non  ea  tantum  respicit,  qu»  dictat  justitia,  quam  exple- 
tricem  diximus,  sed  aliarum  quoque  virtutum,  temperanti», 
fortitudinis,  prudenti»  actus  in  se  continet,  ut  in  certis  circum^ 

P Qun  tot  ab  hae  anima\  Cortios  ^ At  vero  quemadmodum  manifesta 
Lib.  IX.  Sed  eum  tam  avide  matdfettU  est  injuria,  et  intoleranda,  Principis,  qui 

perimlUoJffbroieorput^oblitu*  tot  civium  sine  uUa  caussa  priTatum  subditam  in« 
aninuu  trahere  te  tn  coram.  (Cap.  6.  Tadit,  vit»  ipsius  imminens : ita  utUitaa 

num.  8).  ad  Rempublicam  reditura,  si  Innoeena 


Cicero  and  Quintilian.  There  are  also  examples  of  men  in  such  cases 
killed  by  women.  Such  Ghariclea  in  Hierocles  justifies.  [See.] 

VIII.  Though,  as  we  have  said,  it  be  lawful  to  kill  him  who  is 
preparing  to  kill,  yet  he  acts  more  laudably  who  would  rather  be 
killed  than  kill ; this  is  granted  by  some,  making  the  exception  of  a 
person  whose  life  is  important  to  many.  But  to  impose  this  rule,  con- 
trary to  forbearance,  on  all  whose  lives  concern  other  persons,  seems 
very  unsafe.  It  must,  I think,  be  restricted  to  those  whose  duty  it  is 
to  protect  others  from  force;  such  as  companies  on  the  road,  who 
are  under  such  an  engagement,  and  public  Rulers : as  Lucan  says. 
[See.] 

IX.  1 On  the  other  hand,  it  may  happen  that  because  the  life  of 
the  aggressor  is  useful  to  many,  he  cannot  be  killed  without  sin ; and 
that,  not  only  by  the  divine  law,  but  by  Natural  Law.  For  Natural 
Law  not  only  respects  what  corrective  justice  dictates,  but  also  con- 
tains in  itself  acts  of  other  virtues,  as  temperance,  fortitude,  prudence, 
as  in  certain  circumstances  not  only  good  but  obligatory.  Now  bene« 
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stantiis,  non  honestos  tantum  sed  et  debitos.  Ad  id  vero, 
quod  diximus,  caritas  nos  obstringit. 

2 Nec  ab  hac  sententia  dimovet  me  Yasquius,  cum  ait  lib.  \,  omt 
principem,  qui  innocentem  insultet,  desinere  principem  esse 

ipso  facto : quo  vix  quicquam  potuit  dici  aut  minus  vere  aut 
magis  periculose.  Nam  sicut  dominia,  ita  et  imperia  non  amit- 
tuntor delinquendo,  nisi  lex  id  statuat.  Qo»  autem  hoc  de 
imperiis  statueret  lex,  ut  delicto  in  privatum  amitterentur, 
nusquam  reperta  est,  nec  repertum  iri  credo  : summam  enim 
rerum  confusionem  induceret.  Quod  autem  Yasquius  et  huic, 
et  aliis  multis  illationibus  fundamentum  ponit,  imperia  omnia 
parentium  non  imperantium  utilitatem  spectare,  id  etiam  si 
verum  universim  esset,  ad  rem  non  faceret:  non  enim  statim 
res  deficit,  cujus  utilitas  aliqua  in  parte  deficit  Quod  vero 
addit,  reipublic»  incolumitatem  a singulis  propter  se  dende- 
rari,  atque  ideo  debere  quemque  etiam  toti  reipublicm  suam 
salutem  anteponere,  non  satis  cohmret.  Nam  nostri  quidem 
causa  rempublicam  salvam  esse  volumus,  sed  non  tantum 
nostri,  verum  et  aliorum 

3 Falsa  enim  et  a sanioribus  philosophia  rejecta  est 
opinio  ^existimantium  amicitiam  ex  sola  indigentia  natam, 

patiatur  m ioterfioi,  dubia  admodum  ExistimanHum  andciJtiam  ex  tola 

est,  ne  quid  grayius  dicam.  De  ea  re  indigentia  natam]  Refutat  perniciosam 
egimus  uberius  in  nostris  ad  hunc  locum  hanc  opinionem  Seneca  libro  i.  de  Be-- 
Notis  Gallids.  J,  B.  ngficHe  capite  i.  et  libro  iv.  cap.  xyi. 


volence  binds  to  act  as  we  have  said. 

2 Yasquius  says  that  a prince,  when  he  insults  an  innocent  man, 
ceases  to  be  a prince:  but  nothing  can  be  less  true  or  more  danger- 
ous. For  as  ownership,  So  political  authority,  is  not  lost  by  delin- 
quency, except  the  law  so  direct.  But  there  never  was  a law  that 
such  authority  should  cease  by  an  offence  against  a prirate  person ; 
and  I believe,  never  will  be.  And  what  Yasquius  lays  down  as  the 
foundation  of  this  and  many  other  inferences,  that  all  authority  looks 
to  the  good  of  those  who  obey,  not  of  those  who  comnuind,  even  if 
it  were  universally  true,  is  nothing  to  the  purpose.  For  a thing  does 
not  fail  because  its  utility  in  some  one  point  fails.  What  he  adds,  that 
the  safety  of  the  community  is  desired  by  each  for  his  own  sake,  and 
therefore  each  must  prefer  his  own  safety  to  that  of  the  community, 
does  not  hang  together.  For  we  desire  the  safety  of  the  community  for 
our  own  sake,  but  not  our  own  sake  only,  but  that  of  others  also.  [J.  B. 
doubts  whether  this  be  conclusive.] 

8 The  opinion  of  thqse  who  think  that  friendship  arises  from  need 
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L4. 


DeOffietU, 

lil.3. 


De  Bentf. 
vL37. 


Soto,  d.  loco, 
Navarr.  15. 
n.  3. 

8ylv.  {fiFcr&o 
Homicid.L 

U . Lopex. 


cum  sponte  et  natura  nostra  ad  eam  feramur.  Ut  vero  meo 
unius  bono  multorum  admodum  bonum  praeferam;  caritas 
monet  saepe,  imperat  interdum.  Hic  illud  Senecae  pertmet : 
' Principes  regesqne^  et  quieurnque  alio  nomine  sunt  tutores 
status  publici^  non  est  mirum  amari  ultra  privatas  etiam 
necessitudines.  Nam  si  sanis  hominibus  publica  priwtis 
potiora  sunt^  sequitur y ut  is  quoque  carior  sit^  in  quem  se 
respublica  convertit.  Ambrosius:  Sibi  cum  quisque  arbi- 
tretur gratius  excidia  patrios  depulisse^  quam  propria  peri- 
cula. Is  quem  dixi  Seneca:  CaUistra^  et  Rutilius^  hic 
Athenis,  ille  Romas,  reddi  sibi  penates  suos  noluerunt  clade 
communi:  quia  satius  erat  duos  unico  malo  affici,  quam 
omnes  publico. 

X.  1 Si  cui  periculum  immineat  accipiendae  alapae,  aut 
mali  similis,  huic  quoque  jus  esse  id  arcendi  cum  c^e  ini- 
mici, sunt  qui  putant.  Ego,  si  mera  justitia  expletrix 
respidatur,  non  dissentio.  Quanquam  enim  inaequalia  sunt 
mors  et  alapa,  tamen  qui  injuria  me  parat  afficere,  is  mihi 
eo  ipso  dat  jus,  hoc  est,  "facultatem  quandam  moralem  adrer-» 


' Principes  regesquel  PlatarchnB 
Pdopidts  initio  (pag.  278  d): 
irp£rov  ipyov  acS^oiv  *r6»  Svavra 
dWd  primum  virtutis  opus 

servare  servantem  ceetera.  CaBdodonu 
de  Amicitia : Si  nuauts  oculorum  obse^ 
quio  vibraium  in  aliud  membrum  sen~ 
serit  gladium  imminentem,  ipsa  suum 
minime  discrimen  attendens,  plus  alii 
quam  sibi  timens,  gladium  excipit.  Post: 


Proinde  qui  morte  propria  dominos  suos 
a morte  redimunt,  recte  quidem  hoc  fa- 
ciunt, si  potius  salutem  anima  sua  quam 
liberationem  dUenee  corporis  in  causa 
constituunt:  eum  enim  eis  conscientia 
dictet,  quod  fidem  dominis  suis  debeant 
exhibere,  videtur  etican  consonum  rationi, 
quod  sua  vita  corporali  vitam  domino- 
rum debeant  anteferre.  Deinde  numis : 
DUeetione  itaque,  et  maxime  pro  salute 


only,  is  false,  and  rejected  by  the  soundest  philosophers ; for  we  hare 
a natural  tendency  to  fnendship.  And  that  I should  prefer  to  my  sole 
good  the  good  of  many,  beneyolenoe  often  oounsels,  sometimes  com- 
mands. So  Seneca  and  Ambrose.  [See.] 

X.  1 If  any  one  be  in  danger  of  reoeiring  a buffet,  or  the  like 
enl,  some  bold  that  he  has  a right  to  protect  himself  by  killing  his 
enemy.  If  merely  correotiye  justice  be  regarded,  I do  not  dissent. 
For  though  a buffet  and  death  are  yery  unequal,  yet  he  who  is  about 
to  do  me  an  injury,  thereby  gires  me  a Right,  that  is  a moral  chum 
agmnst  him,  m ir^nUum,  so  far  as  I cannot  otherwise  repel  the  eyil. 
And  eyen  beneyolenoe  per  se  does  not  appear  to  bind  us  to  the  adyan- 
tage  of  him  who  does  us  wrong.  But  the  Gospel  law  has  made  eyery 
such  act  unlawful : for  Christ  commands  ns  to  take  a buffet,  rather 
than  hurt  our  adyersary ; how  much  less  may  we  lull  him  ? We  must 
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8US  se  in  infinitum,  quatenus  aliter  malum  illud  a me  arcere 
nequeo.  Caritas  quoque  per  se  non  yidetur  nos  hic  obstrin- 
gere in  gratiam  nocentis.  At  lex  evangelica  omnino  tale 
factum  illicitum  reddidit : . jubet  enim  Christus  alapam  accipi 
potius  quam  adversario  noceatur ; quanto  magis  occidi  eum 
vetat  alap»  effugiendae  causa  ? Quo  exemplo  monemur  cavere 
a dicto  Covarruvim,  non  pati  humanam  cognitionem, 
naturalis  non  ignaram,  quicquam  naturali  ratione  permitti, 
quod  apud  Deum,  qui  ipsamet  natura  est,  non  sit  idem  per- 
missum. Nam  Deus,  qui  ita  auctor  est  naturae,  ut  et  supra 
naturam  agat  libere,  jus  habet  nobis  leges  praescribendi  etiam 
de  his  rebus,  quae  natura  sua  liberae  indefiniteeque  sunt:  mul- 
toque magia  ut  debeatur  id  quod  natura  honestum  est»  etsi 
non  debitum. 

2 Mirum  autem ‘est,  cum  Dei  voluntas  in  Evangelio  tam 
diserte  appareat,  inveniri  Theologos,  et  Christianos  Theologos, 
qui  non  modo  caedem  recte  putent  admitti,  ut  alapa  vitetur, 
s^  et  accepta  alapa,  si  qui  eam  impegit  fugiat»  ad  honorem 
ut  aiunt  recuperandum : quod  mihi  a ratione  et  pietate  valde 


nuUtorum,  potest  quis  salubriter  morU 
suum  corpus  exponere. 

• FaeulUsiem  quondam  moralem] 
Apollodorus  Lib.  ii.  de  Lino  agens: 
dtfttKopsvos  elf  0i}/3a«  xal  Oijfiaios 
Y*ubfisuoSf  birb  *HpoicXcPV«  rp  KiOapq 
TXfiyclv  dniQavsu»  lirtxXfi^aKTa  ydp 
aitrd»  bpyiodtU  duiersive*  btKijp  bi 
bjraybirrmp  tipiSp  avrw  (popov,  trapaps^ 
ypm  p6pop  *Padofuijf9vov,  o«  dv  d/ivvi|« 


Tai  Twp  x«ip»v  dblicwp  dpfavTi,  dOoiop 
sTpai.  Ad  Thdbas  eum  venisset^  civis- 
que  Ttuhanus  foetus  esset,  ibi  hderUtdb 
Hercule  percussus  cithara:  nam  eum 
Linus  feriisset  Herculem,  iratus  Hercules 
mortem  ei  intulit,  reusque  a nonnullis 
foetus  patrata  cadis,  legit  tn  judicio 
legem  Rhadamanthi,  qua  insons  pronun- 
tiatur, si  quis  nocuerit  ei,  qui  vim  prior 
intulsHL  (Gap.  W.  § 9). 


therefore  beware  of  the  doctrine  of  Covsrnivias,  that  with  Natural 
Law  in  our  minds,  we  cannot  conceive  anything  permitted  by  natural 
reason  which  is  not  permitted  by  God,  since  God  is  Nature  itself.  For 
God,  who  is  the  author  of  nature  in  such  a way  that  he  is  above  Nature, 
has  a right  to  prescribe  laws  to  us  concerning  the  things  which  by 
nature  are  free  and  undetermined;  much  more,  that  that  be  duty 
which  by  nature  is  good,  though  not  duty. 

2 It  is  wonderfid,  since  the  wiU  of  God  appears  so  clearly  in  the 
Gospel,  that  there  should  be  found  Theologians,  and  Christian  Theo- 
logians, who  not  only  think  killing  may  be  permitted  to  avoid  a buffet, 
but  oven  when  a buffet  has  been  received,  if  die  striker  flies,  for  the  reco- 
very of  honour,  as  it  is  called.  This  seems  to  me  very  far  removed  from 
reason  and  piety.  For  honour  is  an  opinion  of  on^s  own  excellence ; 
and  he  who  hem  such  an  injury  shews  himself  excellently  patient,  and 
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alieiram  videtur.  Nam  honor  est  opinio  de  excellentia:  at 
qui  talem  fert  injuriam,  is  patientem  se  excellenter  ostendit : 
atque  ideo  honorem  auget  magis,  quam  minuit : nec  refert,  si 
quidam  corrupto  judicio  virtutem  hanc  in  probrum  confictis 
nominibus  traducant : perversa  enim  illa  judicia  nec  rem  nec 
rei  aestimationem  immutant  Nec  Christiani  veteres  hoc  tan« 
tum  viderunt,  sed  et  philosophi,  qui  dixerunt  pusilli  esse  animi 
contumeliam  ferre  non  posse,  ut  alibi  ostendimus. 

3 Hinc  etiam  liquet,  quam  non  probandum  sit,  quod  a 
plerisque  est  traditum,  defensionem  cum  interfectione  esse 
SiSin**  licitam,  jure  scilicet  divino  (nam  de  solo  naturm  jure,  quo 
minus  ita  sit,  non  disputo)  etiam  si  quis  fugere  sine  periculo 
D.  possit,  quia  fuga  scilicet  ignominiosa  sit,  in  nobili  prassertim 
homine.  Atqui  nulla  hic  ignominia  est,  sed  falsa  quaedam 
P'^  ^ ignominiae  opinio,  spernenda  ab  omnibus  ib,  qui  virtutem  et 
sapientiam  sectantur:  qua  in  re  gaudeo  me  assentientem 
^n^ddiLad  habere  inter  Jurisconsultos  Carolum  Molinaeum.  Quod  de 
alapa  et  fuga  dixi,  idem  dictum  volo  de  aliis  rebus,  per 
quas  vera  existimatio  non  laeditur.  Quid  si  vero  dicat  aliquis 
de  nobis,  quod  creditum  apud  bonos  existimationem  nostram 
delibaret  ? Hunc  quoque  occidi  posse  sunt  qui  doceant : 
Pe&.Nam.  mcndose  admodum,  et  contra  naturae  quoque  jus:  nam  inter- 
fectio bta  non  est  modus  aptus  ad  tuendam  existimationem. 

* Vide  snpra,  Lib.  i.  cap.  iii.  g 2.  t JBt  ifuig  gumia  lex  mu  Tabularum^ 
Dum.  2.  J.  B.  Addi  potest /er  libro  yii. 


80  increases  his  honour  rather  than  diminishes.  Nor  does  it  make  any 
difference  if  some  of  corrupt  judgment  turn  this  rirtue  into  a disgrace 
by  artificial  names : for  those  perrerse  judgments  neither  change  the 
fact  nor  its  value.  And  not  only  the  ancient  Christians  said  this,  but 
also  the  philosophers,  who  said  it  was  the  part  of  a little  mind  not  to 
be  able  to  bear  contumely,  as  we  shall  shew  elsewhere. 

3 Hence  it  appears  also  that  that  is  wrong  which  is  delivered  by 
most  writers,  that  defense  with  slaying  is  lawful,  that  is  by  Divine  Law, 
(for  I do  not  dispute  that  it  is  by  Natural  Law,)  when  flight  without 
danger  is  possible : namely,  because  flight  is  ignominious,  especially 
in  a man  of  noble  family.  In  truth  there  is,  then,  no  ignominy,  but 
a false  opinion  of  ignominy,  to  be  despised  by  those  who  follow  virtue 
and  wisdom.  In  this  matter  I rejoice  that  I have  with  me  the  opinion, 
among  the  Jurists,  of  Molineeus. 

What  I have  said  of  a buffet  and  of  flight,  is  to  be  understood  of 
other  things,  by  which  our  true  estimation  is  not  damaged. 

But  if  any  one  say  something  of  us,  which  if  believed,  would 
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XL  Yemamus  ad  injurias,  quibus  res  nostrae  impetuntur. 
Si  ezpletricem  justitiam  respicimus,  non  negabo  ad  res  con- 
serrandas  raptorem,  si  ita  opus  sit,  vel  interfici  posse : nam 
quae  inter  rem  et  yitam  est  inaequalitas,  ea  favore  innocen* 
iis  et  raptoris  odio  compensatur,  ut  supra  diximus:  unde 
sequitur,  si  id  jus  solum  respiciamus,  posse  furem  cum  re 
fugientem,  A aliter  res  recuperari  nequeat,  jaculo  prosterni 
Demosthenes  oratione  in  Aristocratem : cir  oi  Seipoy,  w p 
ytj  Kal  Oeoiy  icai  (pavepik  irapavofiov,  ov  fiovov  irapa  top 
yeypafifievov  vofiov,  aXXa  xal  irapd  top  jcoipop  aTrccPTcup 
av6pwirwv  po/aop,  top  ayovra  «rai  0€popra  To/uia  cp 

^okefilov  fioip(j^,  iJLfj  e^eival  pot  apvpeaOac  Nonne  hoc  per 
Deoe  durum  atque  injustum  eat,  nec  ecriptie  tantum  legibus^ 
sed  et  communi  inter  homines  legi  contrarium^  ut  non-  sinar 
vi  uti  adversus  eutn,  qui  hostiliter  res  meas  rapiat? 
Nec  obstat  caritas  per  modum  praecepti,  lege  divina  huma- 
naque seposita,  nisi  res  sit,  quae  minimum  valeat,  ac  proinde 
contemni  mereatur:  quam  exceptionem  recte  nonnulli  ad- 
jiciunt 

XII.  1 Quia  sensus  sit  legis  Hebraeae  videamus,  cum 
qua  congruit  et  lex  Solonis  vetus,  *quam  Demosthenes  adver- 
sus Timocratem  commemorat,  ^et  inde  sumta  lex  xii.  Tabu- 

tit.  U.  cap.  xii,  et  Capitulare  Carol!  barda,  qui  nocte  alienam  cortem  ingre- 
Magni  Lib.  t.  cap.  191.  Lege  Lango-  ditnr,  nisi  ligandnm  se  prabeat,  oeddi 


detract  from  our  reputation  among  good  men,  what  then  ? There  are 
who  teach  that  he  also  may  be  slain : Tory  wrongly,  and  even  contrary 
to  Natural  Law;  for  such  slaying  is  not  a course  fitted  to  protect  our 
reputation. 

XI.  Let  us  come  to  injuries  by  which  our  property  is  attacked. 

If  we  regard  corrective  justice,  I do  not  deny  tl^t  in  order  to  pre- 
serve our  goods,  the  robber,  if  need  be,  may  be  killed;  for  the  differ- 
ence that  there  is  between  things  and  life,  is  compensated  by  the 
preference  to  be  given  to  the  innocent,  and  the  condemnation  in- 
curred by  the  robber,  as  we  have  said.  Whence  it  follows  that  if  we 
regard  Natural  Law  alone,  the  thief  flying  with  his  plunder  may,  if  the 
goods  cannot  otherwise  be  recovered,  be  slain  with  a missile.  So 
Demosthenes  against  Aristocrates.  [See.]  Nor  does  benevolence 
oppose  this  as  a command;  setting  aside  human  and  divine  law; 
except  the  thing  stolen  be  a trifle  which  may  be  contemned ; an  excep- 
tion rightly  added  by  some, 

XIL  1 Let  us  look  at  the  sense  of  the  Hebrew  Law,  (Exod. 
xxii.  2)  with  which  agrees  the  law  of  Solon,  and  of  the  Twelve  Tables, 
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lanun ; et  ^ Platonis  scitum  nono  de  legibua  Nam  omnes 
istae  leges  in  hoc  conveniunt,  quod  furem  nocturnum  a 
distinguunt : de  ratione  legis  ambigitur.  Quidam  id 
^ unum  putant  spectatum,  quod  noctu  discerni  nequeat  is  qui 
^ sicarius,  et  ideo  tanquam  sicarium  posse  inter- 
fici.  Alii  discrimen  in  hoc  positum  existiment,  quod  noctu, 
fur  ignotus  sit,  res  minus  videantur  posse  recuperari. 
w'^tit^Mihi  legum  conditores  nec  hoc  nec  illud  proprie  videntur 
spectasse ; sed  hoc  voluisse  potius,  directe  rerum  causa  inter- 
«p-  fici  nemmem  debere : quod  fieret,  exempli  causa,  si  fugi- 
entem  inermem  *telo  prosternerem,  ut  illo  interemto  rem 
meam  reciperem : sed  si  ipse  in  periculum  vitae  adducar,  tuno 
mihi  licere  a me  avertere  periculum  etiam  cum  periculo  vitae 
alienae:  nec  obstare  mihi  quod  me  in  id  discrimen  adduxerim, 
dum  rem  meam  cupio  retinere,  aut  occupatam  extorquere,  aut 
furem  capere,  nam  in  his  omnibus  nihil  mihi  posse  imputari, 
qui  verser  in  actu  licito,  nec  cuiquam  injuriam  faciam,  cum 
utar  meo  jure. 

2 Discrimen  ergo  nocturni  et  diurni  furis  in  hoc  poaitum 
est,  quod  noctu  vix  sit  copia  testium  adhibendorum : atque 


potest.  [Lib.  i.  Tit.  xxir.  cap.  1.] 

* "SOicrmp  elv  oIkIop  ^Itrlopra 
icXoir^  IX wv  tcreCvp 

Ti9,  KaOapSv  l<TT<0.  Pag.  874  B.  Tom. 
II.  jSd.  H.  Steph.  J,  B, 

^ Addidi  vocem  hanc  inermem,  qus, 
quamquam  in  omnibus  Editionibus  desit, 
omnino  necessaria  est,  ut  series  orationis 
constet,  et  species  ista  differat  a se- 


quente, in  qua  Fur  etiam  fugere  mani- 
festo supponitur,  sed  ita  ut  se  telo 
defenderet.  Vel  sic  tamen  non  satis 
firma  et  cohmrens  est  Auctoris  nostri 
ratiocinatio.  Vide  Notas  Gallicas  in 
b.  1.  Adde  Pufendobfii  nostri  Caput 
antea  indicatum.  J,  B, 

* Exceptio  Ula  ideo  additur,  quod 
interdin  facile  cognosci  aut  capi  Fur 


and  Plato’s  Lawe.  These  laws  all  agree  in  distinguiidiing  the  noctur- 
nal from  the  diurnal  thief*.  Some  think  that  this  is  because  by  night 
we  cannot  tell  whether  he  is  a thief  or  a murderer,  and  therefore  may 
kill  him  as  a murderer.  Others  think  it  is  because  by  night  we  have 
lees  chance  of  recovering  the  property.  I think  that  neither  is  the 
true  ground ; but  this ; that  no  one  ought  to  be  slain  directly  for  the 
sake  of  mere  things,  which  would  be  done  if  I were  to  kill  an  unarmed 
flying  thief  with  a missile,  and  so  recover  my  goods:  but  if  I am 
myself  in  danger  of  life,  then  I may  repel  the  danger  even  with  danger 
to  the  life  of  another ; nor  does  this  cease  to  hold,  however  I have 
come  into  that  danger,  whether  by  trying  to  retain  my  property,  or 
to  recover  it,  or  to  capture  the  thief ; for  in  all  these  cases  I am  acting 
lawfully  according  to  my  right. 

* See  JSlemente  of  Morality,  C6S. 
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ideo,  si  occisus  fur  reperiatur,  facilius  credatur  ei,  qui  a se 
vitae  tuendae  causa  dicat  furem  interemtum,  repertum  scilicet 
cum  aliquo  instrumento,  quo  nocere  posset.  Id  enim  lex  He- 
braea requirit^  agens  de  fure  reperto  CTIfinDl : quod  quidam 
transferunt  in  perfossione ; alii  forte  meUns,  eum  perfosscrio 
instrumento : quomodo  et  Jeremiae  ii.  34  ea  vox  a doctis- 
simis Hebraeorum  exponitur.  Dudt  nos  ad  hanc  interpreta- 
tionem lex  duodecim  tabularum,  quae  furem  diurnum  ocddi 
vetat,  ^addita  exceptione,  nisi  se  telo  defenderit  Adversus 
nocturnum  igitur  prssumtio  est  defendisse  se  telo.  Teli 
autem  nomine  ferrum,  fustis  et  lapis  venit,  ut  ad  hanc  ipsam 
legem  notatum  a Caio  est  Contra  ab  Ulpiano  proditum 
est,  quod  do  fare  nocturno  dicitur,  si  quis  eum  ocdderit 
impune  id  ferre,  id  intelligendum  ita  demum  locum  habere, 

parcere  ei  sine  periculo  suo  non  potuit,  nimirum  rem 
servando. 

3 Est  ergo,  ut  dixi,  praesumtio  pro  eo,  qui  furem  noctu 
occidit ; sed  si  forte  testes  adfuerint,  ex  quibus  constet  non 
fuisse  eum,  qui  furem  occidit,  adductum  in  vitm  suae  pericu- 
lum, jam  prassumtio  ista  cessabit  proinde  is  qui  occidit 


poent,  adeo  nt  raro  quis  ad  recuperandaa 
rea  ablataa  eogatnr  adrerraa  Forem  fti- 
gientem,  et  armis  praedam  tneri  volen- 
tem,  soain  ipaioi  Titam  defendere.  J.  B» 
* In  lege  illa,  non  aoo  loco  ab  Ar- 
chitectis Joria  Romani  posita,  agitur 
de  Lege  AqoQia,  qnaa  jubebat  repara- 
tionem damni  dati  ab  eo,  qui  aemim 
aliennm  in  fbrto  deprehensum  interfe- 
eerat;  non  autem  de  Lege  Cornelia, 


secundum  quam,  ut  et  l^bus  xn.  Ta- 
bularum, nocturnum  furem  omnimodo 
occidere  licebat.  Hoc  egregie  probavit 
summus  Jurisconsultus  Clariss.  Noout, 
Probab.  Jur.  Lib.  i.  cap.  ix.  et  Ad  Legem 
Aqutl.  cap.  y.  quamquam  rationes  ejus 
convellere  nuper  conatus  est  Vir  Eru- 
ditissimus, J.  van  de  Water,  Ob»,  Jur, 
Rom,  Lib.  i.  cap.  18.  J,  i. 


2 The  difference  depends  then  on  this ; that  hj  night  there  is  no 
testimony  to  be  had ; and  therefore  if  the  thief  be  found  slain,  credit 
is  to  be  given  to  him  who  says  that  he  slew  him  in  defending  his  life : 
that  is,  if  he  be  found  with  any  hurtful  instrument.  Dent.  xxii.  2 : If 
a thief  be  found  breaking  up^  should  be  translated,  with  a weapon  for 
breaking  through.  So  Jer.  ii.  34. 

So  the  law  of  the  Twelve  Tables  forbids  the  diurnal  thief  to  be 
killed,  except  he  defended  himself  with  a weapon.  On  the  other  hand, 
Ulpian  teases  that  a man  who  kills  a nocturnal  thief  does  it  with 
impunity,  if  he  could  not  without  peril  avoid  it. 

8 And  therefore,  as  I hare  sud,  the  presumption  is  in  farour  of 
him  who  kills  the  nocturnal  thief;  but  if  there  be  testimony  by  which 
it  appears  that  the  slayer  was  not  in  danger  of  bis  life,  the  presnmp- 


Itaqiu  4. 
D.  ad  Lf-g, 
AqailUun^ 

fil. 


p.  S36. 
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homicidii  tenebitur.  Accedit  quod  tam  diu  quam  noctu  lex 
duodecim^  tabularum  exegit,  ut  is  qui  furem  deprehendisset, 
cum  clamore  id  testificaretur,  ^ut  ex  Caio  discimus,  nimirum 
* ut  si  fieri  posset,  concursus  eo  fieret  magistratuum  aut  vici- 
norum ad  auxilium  et  testimonium.  Quia  vero  concursus 
talis  de  die  facilius  habetur  quam  de  nocte,  ut  notat  Ulpianus 
ad  modo  indicatum  Demosthenis  locum,  ideo  de  nocturno  pe- 
riculo asseveranti  magis  creditur. . 

4 Cui  simile  est  quod  lex  Hebrsea  '^puellse  de  vi  illata 
in  agro  vult  credi,  in  urbe  non  item,  quia  clamore  concursum 
ciere  potuit  ac  debuit.  Ad  superiora  et  hoc  accedit,  quod 
etiamsi  cetera  essent  paria,  tamen  qum  nocte  accidunt,  minus 
explorari,  et  qualia  quantaque  sint  cognosci  possunt : eoque 
sunt  terribiliora.  Lex  ergo  tam  Hebrma  quam  Romana,  id 
quod  caritas  suadet,  civibus  suis  prsecepit,  ne  quem  interficiant 
ideo  duntaxat  quia  rem  furatur,  sed  ut  id  ita  demum  liceat 
si  is  qui  rem  suam  servare  voluit  ipse  in  discrimen  venerit 
Moses  Maimonides  notavit,  permissam  privato  homini  alterius 
interfectionem  non  aliter,  nisi  ut  servetur  id,  quod  est  irre- 
parabile, ut  vita  et  pudicitia. 

XIII.  1 Quid  vero  jam  de  lege  Evangelica  dicemus? 
idem  ab  ea  permitti,  quod  permisit  lex  Moysis ; an  ut  in  aliis 

* Sed  clamor  ille  non  exigitur  a Noodtii  Ohterv,  Lib.  i.  c.  15.  J,  B. 
Bnodecim  Tabb.  Additamentum  est  PwBxb  de  vi  in  agro  illata  vuU 

Gaii  JCti,  qui  etiam  agit  tantum  de  credi\  Bene  id  explicat  Philo,  ut  locos 
Lege  Aquilia.  Vide  omnino  laudati  01.  n^quentioria  exempli  causa  sit  positu^ 


tion  ceases,  and  he  is  guilty  of  homicide.  Add  to  this,  that  the  law  of 
the  Twelve  Tables  required  him  who  discovered  a thief,  either  diurnal 
or  nocturnal,  to  cry  out  aloud ; namely,  that  neighbours  or  magistrates 
might  come  together  for  help  and  testimony.  And  as  such  concourse 
is  easier  by  day  than  by  night,  therefore  more  credence  is  given  in  the 
case  of  the  nocturnal  danger. 

The  case  is  similar  with  regard  to  the  Hebrew  law,  Deut.  xxii.  23, 
which  directs  that  a maid  who  has  been  forced  in  the  field  is  to  be 
believed,  but  in  the  city,  not,  because  she  cried  not  being  in  the  city. 

4 To  this  is  to  be  added,  that  in  what  happens  by  night,  we  have 
no  means  of  knowing  the  extent  of  the  danger,  therefore  it  is  more 
terrible. 

And  therefore  the  Hebrew,  like  the  Roman  law,  directs  that  which 
benevolence  recommends,  that  no  one  should  be  slain  only  because 
he  takes  a thing,  but  only  if  he  who  defends  it  comes  into  danger. 
Maimonides  says,  that  the  slaying  of  a man  is  permitted  to  a private 
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rebus  perfectior  est  lege  Moysis,  ita  hic  quoque  plus  eam  a 
nobis  exigere?  Ego  quin  pios  exigat,  non  dubito.  Nam  si 
tunicam  et  pallium  deseri  jubet  Christus,  et  Paulus  damnum 
aliquod  injustum  tolerari  potius  quam  litigari,  quss  incruenta 
contentio  est : quanto  magis  vult  res  etiam  momenti  majoris 
deseri  potius,  quam  interfici  a nobis  hominem.  Dei  effigiem, 
eodem  nobiscum  sanguine  ortum  ? Quare  si  res  seryari  po- 
test, ita  ut  non  videatur  periculum  esse  faciendm  caedis,  recte 
id  quidem ; sin  aliter,  omittenda  res  est : nisi  forte  talis  ali- 
qua res  sit,  ex  qua  vita  nostra  et  famUim  nostrae  pendeat, 
quaeque  judicio  recuperari  nequeat,  forte  quia  fur  ut  ignotus, 
et  spes  sit  aliqua  sine  caede  rem  abituram. 

2 Et  quanquam  hodie  omnes  ferme,  tam  Jurisconsulti,  sotod. Arta 
quam  Theologi,  doceant,  recte  hominem  a nobis  mterfici 
posse  rorum  defendendarum  causa,  etiam  extra  eos  fines,  in 
quibus  lex  Moysis  et  Romana  id  permittit ; puta  si  fur  jam 
re  accepta  fugiat ; tamen  quin  ea  quam  protulimus  sententia 
veterum  Christianorum  fuerit,  non  dubitamus : nec  dubitavit 
Augustinus,  cujus  haac  verba  sunt : Qtumodo  apvd  divinam  u^iulok 
providentiam  a peccato  liberi  sunt,  qui  pro  his  rebus,  quas 
contemni  oportet,  humana  ccede  polluti  sunt  f Nimirum  ia 
hac  materia,  ut  in  aliis  multis,  cum  tempore  ^laxata  est  dU- 

non  quod  ex  eo  solo  semper  definienda  agro  aliqna  consentire  in  stnpmm. 
sit  oontrorenia.  Potest  enim,  ut  libro  (Pag.  788  n,  b.  Ed.  Paris.) 
de  specialibus  l^bus  ille  disserit,  et  in  * Laxaia  est  diseiplina'\  Hierony. 
urbe  aliqna  yim  pati  ocduso  ore,  et  in  mus  in  vita  Malchi : Postquam  eceUsia 


person  only  to  preserve  what,  lost,  cannot  be  recovered,  life  and 
chastity. 

XIII.  1 What  shall  we  say  of  the  Gospel  law?  That  it  permits 
what  the  Mosaic  law  permitted ; or  that  in  this,  as  in  other  cases,  the 
Gospel  is  more  perfect  than  the  Law,  and  requires  more  of  us  ? 1 do 
not  doubt  that  it  does  require  more ; for  if  Christ  direct  us  to  give  up 
our  coat  and  cloak,  and  Paul,  to  suffer  unjust  loss,  rather  than  have 
recourse  to  the  bloodless  contest  of  law ; they  would  have  directed  us 
to  give  up  things  of  greater  value,  rather  than  put  to  death  a man,  the 
image  of  God,  and  sprung  of  the  same  blood  with  ourselves.  Where- 
fore if  our  property  can  be  preserved  without  peril  of  slaying,  it  is 
well ; but  if  not,  it  is  to  be  given  up : except  it  be  something  on  which 
our  life  and  that  of  our  family  depends,  and  which  cannot  be  recovered 
at  law : as  for  instance,  if  the  thief  be  unknown,  and  we  have  some 
hope  that  the  matter  will  end  without  fatal  consequences. 

2 And  though  almost  all,  both  Jurists  and  Theologians,  hold  that 
wo  may  not  only  kill  a man  in  defense  of  our  property,  but  beyond 
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ciplina,  et  paulatim  interpretatio  legis  Erangelicas  coepit  ad 
saeculi  mores  accommodari.  Olim  in  clericis  retineri  solebat 
forma  veteris  instituti:  tandem  his  quoque  remissa  est  hoc 
nomine  censura. 

XIV.  Quaeritur  a nonnullis,  an  non  lez  saltem  civilis, 
ut  jus  habens  vitae  ac  necis,  n quo  casu  permittat  furem  inter- 
fici a privato,  simul  etiam  praestet,  ut  id  ab  omni  culpa  sit 
liberum.  Minime  vero  id  concedendum  arbitror.  Nam  pri- 
mum lez  jus  necis  non  habet  in  omnes  cives  ez  quovis  delicto, 
sed  demum  ez  delicto  tam  gravi,  ut  mortem  mereatur.  Est 
autem  valde  probabilis  Scoti  sententia,  fas  non  esse  quem- 
quam ad  mortem  damnare,  ^nisi  ob  delicta,  quas  lez  per 
Mosem  data  morte  punivit,  addito  duntazat,  aut  quae  his  sunt 
paria  recta  aestimatione.  Neque  enim  videtur  notitia  divinae 
voluntatis,  quae  sola  animum  tranquillat,  aliunde  in  hoc  ne- 
gotio tam  gravi  haberi  posse,  quam  ez  illa  lege,  quae  certe 
mortis  poenam  in  furem  non  constituit.  Praeterea  vero  lez 
nec  debet,  nec  solet  jus  dare,  etiam  eos,  qui  mortem  mer&- 


coBpit  habere  Ckrietianos  magistratus, 
facta  est  quidem  opibus  major,  sed  virtu- 
Hbus  minor.  (Torn.  i.  pag.  255  b.  ubi 
tamen  panllo  aliter  verba  legantur). 
Vide  c.  suscqnmus,  de  homtddio  yolun- 
tario  (in  Decretalibus)  et  o.  de  his,  36. 
distinet.  50. 

1 Nisi  ob  delieta,  qua  lex  per  Mosem 
data  morte  /mnivit]  Contra  leges,  qnse 
venantes  rusticos  morte  puniunt,  vide 


Gregorinm  Turonensem  libro  x.  c.  10. 
Johannem  Sarisberiensem  Polieratiei 
Lib.  I.  cap.  iv.  (pag.  18.  Ed.  Lugd. 
Eat,  1639).  Petrum  Blesenaem  epistola 
cxxix. 

s Ita  ut  ad  bellum  publicum  quoque 
aptari  debeant]  Ammianus  Lib.  xxiii. 
(Cap.  i)  CWm  irruentibus  armis  externis 
lex  una  sit  et  perpetua,  salutem  omnira- 
tione  defenders,  nihil  renitente  vi  moris. 


that  limit ; as,  if  he  be  running  off  with  what  he  has  taken ; yet  we 
have  no  doubt  that  the  opinion  which  we  have  stated  was  that  of  the 
early  Christians.  So  Augustine.  But  this  discipline  has  been  relaxed 
by  time. 

XIV.  It  is  made  a question  whether  the  civil  law,  when  it  perr 
mits  US  to  kill  a thief  with  impunity,  does  not  give  us  a Eight  to  do 
BO ; since  the  civil  law  has  the  Eight  of  life  and  death.  But  this  is  not 
so.  In  the  first  place,  the  Civil  Law  has  not  the  Eight  of  life  and 
death  in  all  cases,  but  only  in  cases  of  great  crimes.  The  opinion  of 
ScotuB  is  probable,  that  we  have  no  right  to  condemn  any  one  to  death 
except  for  the  crimes  so  visited  in  the  Mosaic  Law,  or  those  which  are 
of  the  same  atrocity.  In  fieust,  in  so  grave  a case,  we  cannot  have  a 
knowledge  of  the  divine  will  which  can  satisfy  our  minds,  except  from 
that  law;  which  certainly  does  not  punish  theft  with  death.  And 
moreover,  the  law  neither  does  nor  ought  to  give  the  Eight  of  privately 
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erant,  privatim  interficiendi,  nisi  in  criminibus  valde  atrocibus: 
alioqui  frustra  instituta  esset  judiciorum  auctoritas.  Quare 
si  quando  lex  impune  furem  dicit  interfici,  toUere  quidem  pes- 
nam  censenda  est,  sed  non  etiam  jus  dare. 

XV.  £x  his  qus  diximus  apparet,  duobus  modis  posse 
contingere,  ut  a privatis  sine  peccato  susdpiatur  singularis  di« 
micatio:  primum,  si  invasor  concedat  alteri  licentiam  dimi- 
candi, alioqui  eum  oedsurns  sine  dimicatione : deinde,  si  rex 
aut  magistratus  duos  mortem  meritos  inter  se  committat ; 
quod  si  fiat,  illis  quidem  licebit  arripere  spem  salutis.  At 
qui  id  jussit,  is  minus  recte  officio  functus  videbitur,  cum  satius 
fuisset,  si  unius  supplicium  sufficere  videbatur,  sorte  eligi 
morituram. 

XYl.  Qum  vero  dicta  a nobis  huc  usque  sunt,  de  jure 
tuendi  se  ac  sua,  maxime  quidem  ad  bellam  privatam  perti- 
nent, sed  *ita  ut  ad  publicum  quoque  aptari  debeant,  habita 
diversitatis  ratione.  Nam  in  priyato  bello  jus  quasi  momen- 
taneam est,  et  cessat  simulatque  judicem  adiri  res  patitur. 


[De  ultimu  rerbia^  ubi  in  Editione  Ya- 
LESii  et  Gronotii  legitur,  remiitente, 
pro  remtenie,  ride  Jac.  Gothofbed. 
in  Cod.  TUod.  T.  Y.  pag.  nlt  J.  B.] 
Alexander  Imperator  oratione  ad  mi- 
lites apud  Herodiannm  yi  : xal  t6  fihv 
dpxtiif  ddUmv  epycav  ovk  thyvdfwva 
Ti|VxpoKXii<r£v*  t3  W Tob^dx^odp- 
Ta«  dirotreUadaif  Tt  dyaQrj^ 


<rvv€(dtf<receY  «x**  6a/Spd\€ov,  jcal  ijc 
Tov  fii}  dSiKet»  dXX*  dpOpccrdai,  i;xdp- 
X«*  't6  60e\xi*  JiyttrUu  qrd  prior  tn- 
Jertf  nihil  habet  prohdbilU  coloris : at 
gtn  sibi  molestos  arcet,  ex  bona  conscU 
entia  sumit  fiduciam,  bonaque  ei  spes 
adest  inde,  quod  ir^riam  non  inferat,  sed 
auferat.  {Cap.  3,  num.  8, 9.  BtL  BoKler.) 


putting  to  death  those  who  deseiTe  death,  except  in  very  atrocious 
crimes;  otherwise  tribunals  would  be  useless.  Wherefore  if  the  law 
allows  us  in  any  case  to  kill  a thief  with  impunity,  it  takes  away  the 
punishment,  but  does  not  give  the  Right. 

XY.  It  follows,  from  what  has  been  said,  that  private  persons 
may  join  in  single  combat  in  two  oases ; first,  if  an  aslant  gives  us 
the  choice  of  single  combat,  being  ready  to  kill  us  otherwise  without 
combat ; and  secondly,  if  the  king  or  magistrate  set  two  condemned 
persons  to  fight  in  such  a combat ; in  which  case  they  may  take  their 
chanco  of  surviving.  But  he  who  gives  such  command  does  not  seem 
to  do  his  duty  well ; for  if  the  death  of  one  was  enou^  it  was  better 
that  he  who  should  die  should  be  chosen  by  lot. 

XYI.  What  has  been  said  of  the  right  of  defending  ourselves  and 
our  property,  more  peculiarly  relates  to  private  war,  but  so  that  it 
may  be  adapted  to  public  war,  attending  to  the  diversity  of  conditions. 
For  in  private  war  the  Right  is  momentary,  and  ceases  as  soon  as  the 
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At  publicum,  quia  non  oritur,  nisi  ubi  non  sunt  aut  cessant 
judicia,  tractum  habet,  et  perpetuo  fovetur  accedentibus 
novis  damnis  et  injuriis.  Prmterea  in  bello  privato  ferme 
defensio  mera  conuderatur : at  public»  potestates  cum  defen* 
sione  et  ulmscendi  habent  jus.  Unde  illis  licet  pr»venire  vim 
non  prmsentem,  sed  qu»  de  longo  imminere  videatur,  non 
directe  (id  enim  injustum  esse  supra  docuimus)  sed  indirecte 
ulciscendo  delictum  coeptum  jam,  sed  non  consummatum  : de 
quo  agendi  erit  alibi  locus. 

XVIL  Illud  vero  minime  ferendum  est,  quod  quidam 
^b.  Gent  L tradiderunt,  jure  gentium  arma  recte  sumi  ad  imminuendam 
potentiam-  crescentem,  qu»  nimium  aucta  nocere  posset 
Fateor  in  consultationem  de  bello  et  hoc  venire,  non  sub  ra- 
tione justi,  sed  sub  ratione  utilis : ut  si  ex  alia  causa  justum 
sit  bellum,  ex  hac  causa  prudenter  quoque  susceptum  judica* 
B«id.  Lib.  de  tor:  nec  aliud  dicunt,  qui  in  hanc  rem  citantur  auctores.  Sed 
ut  vim  pati  posse  ad  vim  inferendam  jus  tribuat,  ab  omni 
mquitatis  ratione  abhorret  Ita  vita  humana  est,  ut  plena 
securitas  nunquam  nobis  constet.  Adversus  incertos  metus 
a divina  providentia  et  ab  innoxia  cautione,  non  a vi  praesi- 
dium petendum  est 

XVI II.  1 Nec  minus  illud  displicet,  quod  docent,  jus- 


Altx  Oent  L 
13. 

Cutr.  ▼.  de 
JuitUia. 


* ImmoLacodnmoniiThebaDu.  De- 
inde non  agit  heic  Aristides  de  oblata 


ssqna  satisfactione : yernm  de  rindicta, 
quam  Thebani  ipsi  sumserant,  in  pros- 


judge  can  be  referred  to.  But  public  war  does  not  arise,  except 
when  the  judge’s  authority  does  not  exist  or  ends,  has  a prolonged  duu 
racter,  and  is  constantly  sustained  by  the  accession  of  new  losses  and 
injuries.  Besides  in  prirate  war,  defense  alone  is  considered ; but  the 
public  powers  have  the  right  not  only  of  defending,  but  also  of  obtain-» 
ing  satisfaction.  Hence  they  may  prevent  force  not  present  and 
threatening  from  afar;  not  directly  (for  that  as  we  have  taught  is  un- 
just) hut  indirectly,  by  taking  satisfaction  for  a delinquency  b^un, 
but  not  consummated* : of  which  we  shall  treat  elsewhere. 

XVII.  There  is  an  intolerable  doctrine  in  some  writers,  that  by 
the  Law  of  Nations  we  may  rightly  take  arms  against  a power  which 
is  increasing,  and  may  increase,  so  as  to  be  dangerous.  Undoubtedly, 
in  deliberating  of  war,  this  may  come  into  consideration,  not  as  a mat- 
ter of  justice,  but  as  a matter  of  utility;  so  that  if  the  war  be  just  on 

* The  broad  differencee  marked  in  this  artide  between  public  war  and  priTate 
self-defense  shew  how  improperly  the  latter  is  called  war.  W.  W. 
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tarn  esse  defensionem  etiam  eorum,  qui  bellum  promeriti  sunt, 
quia  scilicet  pauci  contenti  sunt  tantundem  reponere  yindict», 
quantum  acceperunt  injurim.  Nam  metus  ille  rei  incertie 
jus  ad  vim  dare  non  potest : unde  nec  reus  criminis  jus  habet 
publicis  ministris  capere  se  yolentibus  per  yim  resistendi,  ob 
metum  ne  plus  sequo  puniatur. 

2 Sed  qui  in  alium  peccayit,  debet  primum  ei  quem  Isesit 
offerre  satisfactionem  yiri  boni  arbitratu : ac  tum  demum  pia 
erunt  ejus  arma.  Sic  Ezechias,  cum  foedere  non  stetisset, 
quod  cum  rege  Assyrio  majores  ejus  pepigerant,  bello  petitus 
fatetur  culpam,  et  regi  permittit  arbitrium  mulctse : idque 
cum  fecisset,  et  postea  iterum  bello  lacesseretur,  fretus  bona 
conscientia  yim  hostium  sustinuit,  et  Deum  habuit  fayentem. 
Pontius  Samnis  post  res  Romanis  redditas,  deditum  belli  auc- 
torem, Expiatum^  inquit,  eat,  quicquid  ex  f edere  rupto 
rum  in  nos  coelestium  JviU  Satis  scio,  quibuscunque  Diis 
cordi  fuit  subigi  nos  ad  necessitatem  dedendi  res,  iis  non 
fuisse  cordi  tam  superbe  a Romanis  foderis  expiationem 
spretam.  Mox:  Quid  ultra  tibi,  Romane,  quid  federi, 
quid  Diis  arbitriis  foderis  debeo  ? Qyjiem  tibi  tuarum  ira- 
rum, quem  meorum  suppliciorum  judicem  feram  ? Nemi- 
nem, neque  populum,  neque  privatum  fugio.  Sic  cum  The- 
bani omnia  sequa  obtulissent  ^Lacedmmoniis,  ii  autem  ultra 

lio  Leaetrico,  ubiTiotoresfaerant.  Vide  OrtBC.  Lib.  vi.  cap.  y.  $ 83.  ieqq. 
locum,  pag.  93.  Tom.  ii.  Ed.  PomZ.  J.B, 

Sieph.  et  adde  Xenophontem,  Higt. 


Other  accounts,  it  may,  on  this  account,  be  prudent;  and  this  is  what 
the  arguments  of  authors  come  to.  But  that  the  possibility  of  suffering 
force  gires  us  the  right  of  using  force,  is  contrary  to  all  notion  of 
equity.  Such  is  human  life,  that  we  are  ne?er  in  complete  security. 
We  must  seek  protection  against  uncertain  fears  from  Diyine  Provi- 
dence, and  from  blameless  caution,  not  from  force. 

XVIII.  1 Nor  do  we  agree  that  those  who  hare  deserved  war, 
hare  a Right  to  defend  themselves ; namely,  because  few  persons  are 
content  vnth  taking  satisf^tion  to  the  mere  extent  of  the  injury.  For 
that  fear  of  an  uncertainty  cannot  give  a Right  to  force : and  so,  a 
person  accused  of  a crime  has  not  a right  of  forcibly  resisting  the 
ministers  of  justice,  for  fear  of  being  over-punished. 

2 He  who  has  injured  another  ought  first  to  offer  him  satisfaction 
at  the  arbitration  of  a good  man ; and  if  this  fail,  his  warfare  will  be 

[grot.] 
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tenderent,  ^bonam  causam  ab  his  ad  illos  transiisse  ait  Aris- 


tides Leuctrica  prima. 

7 Bonam  eanuam  db  hi»  ad  illo» 
tran»ii»»e]  De  principe  Chalepi,  qni 
peoem  et  reaiduA  tributorum  obtoleret 
Romano  Argyropolo  Imperatori,  yide 
Zonaiam  (Lib.  xvii.  cap.  xi.)  simile  de 
Cmciferis  in  Cromero  libro  xyii.  (pag. 
S98.  JSrd.  BorU.  1565)  de  Helretiis,  qtd 
Carolo  Bmgundo  de  corra  oviom  pel- 
libns  onusto,  ademtoque  mercatoribus, 
satisfactionem  obtulerant,  yide  Philip» 


pum  Comineum  libro  yii.  [Non  ipu 
Helyetii  currum  mercatoribus  ademe- 
runt, sed  eurrum,  qni  Hdyetii  eqjnsdam 
mercatoris  erat,  Comes  Bomondius  pre- 
hendi jussit : unde  ortum  bellum  Hel- 
yetiorum  cum  eo,  et  postea,  cum  Carolo 
Audace,  hoc  obtentu  adyersns  illos  arma 
moyente.  Yide  pag.  06.  et  57.  Yernonis 
Sleidani,  qua  usus  Auctor  noster.  Ed, 
Week.  J.B.] 


xigbteoQS.  So  Headuah  acted,  2 Kings  xriiL  7, 14,  and  zix.  1.  So 
Pontius  the  Samnite  urged  that  this  was  all  that  could  be  required. 
[See  Liyy.]  So  when  the  Thebans  had  done  this,  Aristides  sajs  that 
Justice  had  passed  orer  to  their  side. 
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I.  quod  noffmm  egt  di- 

vitio. 

n.  Proprietatia  oooordium  et 
proqremu. 

in.  Qucedatn  propria  fieri  non 
poste,  ut  mare  tumtum  pro 
tuo  integro  aut  praecipuit 
partibut,  et  quare. 

IV.  Sola  non  oeeupeUa  cedere 
tingtdit  oeeupantUmt,  niti 
per  universitatem  a populo 
occupata  tini. 

y . Ferat,  pisces,  aves  cedere  oc^ 
cupanti,  niti  lex  obstet. 

VI.  In  res  proprias  factat  jus 
hominibus  competere  eis 
utendi  in  tempore  necesdta* 
tis  et  unde  id  veniat. 

VII.  Obtinere  id,  nisi  necessitas 
aliter  tU  vitabilis. 

YIIL  Niti  par  tit  necessitas  in 
possidente. 

IX.  Adjunctum  esse  onus  restU 
tuendi  rem,  cum  restitui  po^ 
terit. 

X.  Exemplum  hujus  juris  in 
beUit. 

XI.  In  res  proprias  fastas  jus 
hominibus  competere  ad  utir 
UUutem,  qua  nihU  alteri  de^ 
cedit. 


Xn.  Hinc  jus  in  aquam  proftu» 
entem. 

XIII.  Jus  tranteundi  terra  et  am-, 
nibus,  quod  explicatur. 

XIV.  An  mercibus  transeuntibus 
vectigal  possit  imponi. 

XV.  Jus  morandi  ad  tempus. 

XVI.  Jus  habitandi  his  compe- 
tens, 9u«  sedibus  suis  expulsi 
sunt,  sub  imperio  guod  repe- 
ritur. 

XVn.  Jus  habendi  loca  deserta : 
quod  quomodo  intelligent 
dum. 

XVni.  Jus  ad  acttu,  quos  vita  hu- 
mana desiderat. 

XIX.  Ut  ad  emenda  necessaria. 

XX.  Non  etiam  ad  res  suas  ven- 
dendas. 

XXL  Ad  qucerenda  matrimonia: 
quod  explicatur, 

XXn.  Jus  ea  faciendi,  quos  pro- 
miscue extraneis  permittunr 
tur. 

XXm.  Quod  inteUigendum,  si  quid 
permittatur  quasi  ex  jure 
naturali,  non  ut  ex  beneficio. 

XXIV. X»  Ucitus  sit  contractus  cum 
populo,  ut  is  fruges  suas, 
eis,  quibuscum  jam  contraeo^ 
it,  non  (diis  vendat. 


L OEQUITUR  inter  belli  caneas  injnria  facta,  et  primum 
O adversus  id,  quod  nostrum  est  Est  autem  nostrum 
aliud  communi  hominum  jure,  aliud  nostro  singulari.  Ab 
eo,  quod  hominibus  commune  est,  incipiamus.  Hoc  jus  aut 


Chaftxb  n.  Of  ihe  Common  Bights  of  Mankind. 

I.  We  treat  now  of  the  Causes  of  War ; and  first,  of  Injury  done  us 
with  respect  to  what  is  ours.  Some  things  are  ours  by  the  Common 
Bight  of  mankind;  others  by  our  own  Special  Bight.  We  will  be^ 

16—^ 


228 


DE  HIS,  QVM  HOMINIBUS 


[Lib.  II. 


directe  est  in  rem  corporalem,  aut  ad  actus  aliquos.  Res  cor- 
porales aut  vacum  sunt  a proprietate,  aut  jam  aliquorum 
proprim.  Res,  quas  a proprietate  vacant,  aut  tales  sunt,  ut 
proprias  fieri  nequeant,  aut  ut  possint.  Quo  rectius  hoc  intelli- 
gatur,  noscendum  est  proprietatis,  ^uod  dominium  juriscon- 
sulti vocant^  exordium. 

o€n.L  29.301  II.  1 Dous  humano  generi  generaliter  contulit  jus  in 
res  hujus  inferioris  natur»  statim  a mundo  condito,  atque 
iterum  mundo  post  diluvium  reparato.  ^JErant,  ut  Justinus 
Lib.  xWL  1.  loquitur,  omnia  communia  et  indivisa  omnibus,  vduti  unum 
cunctis  patrimonium  esset.  Hinc  factum  ut  statim  quisque 
hominum  ad  suos  usus  arripere  posset,  quod  vellet,  et  qu» 
consumi  poterant  consumere.  Ac  talis  usus  universalis  juris 
erat  tum  vice  proprietatis.  Nam  quod  quisque  sic  arripuerat, 
id  ei  eripere  alter  nisi  per  injuriam  non  poterat.  Similitudine 
Cap.  90.  hoc  intelligi  potest  ea,  qu»  est  apud  Ciceronem  de  Finibus  iil 


^ Da  tota  hae  materia  oonaule  Pu- 
rBNOOBviuif,  De  Jure  Nai,  ac  GeeL 
Lib.  iT.  cap.  4.  cum  Notis  nostris,  pne- 
sertim  Editionis  alterius,  ubi  res  longe 
plenius  et  accuratius  pertractatur.  J,  B, 

* Erant  amnia  eommuma  et  indi^ 
viea  omnibue]  Ejus  restigium  mansit 
&i  Saturnalibus. 

^ Theatrum  eum  commnne  sit]  Se- 
neca de  BenefieUe  ni.  o.  xii.  EqueHria 
omnium  eguUum  Romanorum  eunt:  m 
iUis  tamen  loeue  meuejlt  proprius^  quem 
oceupaoi. 

c Ex  eimplicitate  eximia]  Horatius: 


Caippeatret  melhu  Scythe, 

Quomm  plaustra  vagas  rite  trahunt  domos^ 
Vivunt,  et  rigidi  Oetae, 

Immetata  quibus  Jugera  Uberas 
Fruges  et  Cererem  ferunt, 

Kec  cultura  placet  longior  annua, 
Dofiinctumquo  laboribus 
JBquaU  recreat  sorte  vicarius. 

(Lib.  III.  Od.  zxir.  9). 

^ Eeeeni]  Et  ab  his  orti  Pjthago- 
ristsB.  Vide  Porphyrium,  {vit,  Pythag, 
§ 20).  Diogenem  Laertium,  (viii.  10). 
Gellium,  i.  9.  [Vide  Auctoris  Epiei. 
1.  pari.  652.  ubihano  suam  oonjectoram 
rationibus  firmare  nititur.  Quod  qui- 
dem, sive  rerum,  sire  fislsnm,  parum  ad 


with  the  Oommon  Bight  of  mankind.  This  Right  either  directly  re* 
gards  corporal  things,  or  certain  acts.  Corporal  things  are  either  un- 
appropriated, or  the  property  of  some  one.  Unappropriated  things  are 
either  such  as  cannot  be  appropriated,  or  such  as  can.  Hence  we  must 
consider  the  origin  of  Property,  or  Ownership,  which  the  jurists  call 
Domtntum. 

II.  1 God  gave  the  human  race  generally  a right  to  the  things  of 
a lower  nature,  at  the  Creation,  and  again,  after  the  Deluge.  Every 
thing  was  oommon  and  undivided,  as  if  all  had  one  patrimony.  Hence 
each  man  might  take  for  his  use  what  he  would,  and  consume  what  ho 
could.  Such  a Universal  Use  was  then  a Right,  as  Property  is  now. 
What  each  one  had  taken,  another  could  not  take  from  him  by  force 
without  wrong.  Cicero  compares  this  state  of  things  to  the  theatre,  which 
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^ Theatrum  cum  commune  eit,  recte  tamen  dici  potest^  yus 
€886  eum  locum,  quem  quieque  occupairit. 

Neque  is  status  durare  non  potuit^  si  aut  in  magna  qua* 
dam  mmplicitate  perstitissent  homines,  aut  vixissent  inter  se 
in  mutua  quadam  eximia  caritate.  Horum  alterum,  commu- 
nionem scilicet  ^ex  simplicitate  eximia,  videre  Kcet  in  quibus- 
dam AmericsB  populis,  qui  per  smcula  multa  sine  incommodo 
in  eo  more  perstiterunt : alterum  vero,  communionem  nimirum 
ex  caritate,  exhibuerunt  olim  ^Esseni,  deinde  Christiani,  qui 
Hierosolymis  primi  exstiterunt,  ac  nunc  quoque  non  pauci, 
qui  vitam  degunt  asceticam.  Simplicitatis,  in  qua  primi 
homines  sunt  conditi,  argumentum  prmbuit  nuditas.  Erat  in 
illis  ignoratio  magis  vitiorum,  quam  cognitio  virtutis : ut  de 
Scythis  loquitur  Trogus.  Vetuetieeimi  mortalium,  inquit  Justin,  u.  2. 
Tacitus,  ^ nulla  adhuc  mala  libidine,  sine  probro,  scelere,  la  se. 

eoque  sine  poena  aut  coercitionibus  agebant.  Apud  Maoro^ 


rem  facit.  J.  B.] 

c Primi  homine»]  Adam  typus  humani 
generis.  Vide  Origenem  conira  Celsunu 
[Lib.  Tii.  § 28.]  Neque  nihil  huc  pertinet, 
quod  Tertullianus  dixit  libro  de  Anima  : 
Naturale  enim  rationale  credendum  e*t, 
quod  aninuB  a primordio  sit  ingenitum, 
a rationali  tndelicet  auctore.  Quid  enim 
non  rationale,  quod  Deuejuttu  quoque 
ediderit,  nedum  id  quod  proprie  afflatu 
suo  emiserit  ? Irrationale  autem  pos- 
terius intelligendum  est,  ut  quod  accide- 
rit ex  serpentis  instinctu,  ipsum  illud 
transgressionis  admissum,  atque  exinde 


inoleverit,  et  coadoleverit  in  anima  ad- 
instar  jam  naturalitatis,  quia  statim 
in  primordio  natures  accidit,  (Cap.  16). 

^ Nulla  adhuc  malalibidine]  Seneca 
de  iisdem  epistola  xo.  ignorantia  rerum 
hmoeentes  erant.  Deinde  looutus  de 
justitia,  prudentia,  temperantia,  fortitu- 
dine, addit:  Omnibus  his  virtutibus  ha- 
bebat similia  quadam  rudis  vita,  Jose- 
phus : finbsfuq  ^svi^o/xsvoi  <Ppov- 

Tibr  Nullis  curis  turbidum  habentes 
ommimi.  {Antiq,  Jud,  Lib.  i.  cap.  i.  § 4. 
pag.  8.  Ed,  Hudson,  Amst,  ubi  legitur 
^aiv6fisvoi)k 


though  it  be  common,  yet  when  a man  has  taken  any  place,  it  is  his» 
And  this  state  might  ha?e  continued,  if  men  had  remained  in  great 
simplicity,  or  had  lired  in  great  mutual  good  will.  One  of  these  two 
conditions,  a community  of  goods  arising  from  extreme  simplicity,  wo 
may  see  in  some  of  the  peoples  of  America,  who  hare  liyed  for  many 
generations  in  that  state  without  inconyenience.  The  other,  a commu- 
nity of  goods  from  mutual  charity,  was  exhibited  formerly  among  the 
Essenes,  and  then  among  the  first  Christians  at  Jerusalem,  and  now  in 
many  places  among  Ascetics.  The  simplicity  of  the  first  races  of  men 
was  proyed  by  their  nakedness.  They  were  rather  ignorant  of  rices 
than  acquainted  with  yirtue:  as  Trogus  says  of  the  Scythians.  So 
Tacitus,  Macrobius,  the  Book  of  Wisdom,  St  Paul.  Their  business 
was  the  worship  of  God,  of  which  the  Tree  of  Life  was  a symbol,  (seo 
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biam  est : Primum  inter  homines  mali  nescia  et  adhuc  astu-^ 
ti<B  inesrperta  simplicitas : hsac  simplicitas  ^a<p0apala  yidetur 
dici  sapienti  Hebneo,  Paulo  apostolo  aVXon79,  quam  opponit 
vavovpytqt  vafr»  calliditatL  Negotium  erat  illis  umcum 
Dbi  cultus,  ^cujus  symbolum  arbor  yitm,  ut  Hebnei  yeteres 
explicant,  assentiente  Apocalypsi  Tlyebant  autem  fadle  ex 
his,  ‘quffi  sine  industria  sponte  sua  terra  proferebat. 

2 Verum  in  yita  hac  rimplice  et  innocente  non  perstite* 
runt  homines,  sed  animum  applicuerunt  ad  artes  yarias,  qua- 
rum symbolum  erat  ^arbor  scientias  boni  et  mali,  id  est,  earum 
rerum,  quibus  tum  bene  tum  male  uti  licet : <pp6vti(Tiv  yjiativ 
yocat  Philo.  Huc  respiciens  Salomo,  Deus,  inquit,  creavit 
hominem  rectum,  id  est,  simplicem,  sed  ipsi  qucesiverunt 
sibi  cogitationes  multas;  ep^vov  eia  vavoopyiav,  ut  dicto 
loco  Philo  loquitur.  Dion  I^usasensis  oratione  yi.  oXXd 
aravovpylar  T019  wrrepov  Kal  rd  iroXXcc  eipiaxeis  Kat  pLf(\ar 
vaaOai  wpos  top  j3iov  ov  aravu  ti  avveveyKelv,  ov  ydp  tt/oot 
avSpelav,  ovSe  SiKaioauytjv,  yprjaOai  rp  Tova  dpOpw^ 

TTovaf  dXXd  arpoa  n^di/ov.  His  qui  primos  secuti  sunt  homu 


r 'kit>Bapaia  videtur  diei  tapienii  He- 
lr4to\  Sio  ot  Panlns  Ephes.  vi.  34.  qiii 
eidiia<l>BoplavdaiiTit,  ii.  17.  [Anetor 
in  Adnotatiombns  snU  ad  V.  et  N. 
Test  Toces  has  aliter  exponit  Vide,  si 
tanti  est.  J.  B.] 

^ Cipus  symbolum  arhorviUe]  Sanc- 
titas snperior  Rabbinis : HvBoos  vo«t>ia, 
divina  sapientia,  Arethss  ad  Apocaljp- 
sin.  De  Paradiso  vide  Ecclesiastici 
capnt  xl.  17.  et  qnatnor  flnminibns  Pa- 
radisi enndem  libmm  xxiv.  25.  et  se- 
qnentibns. 

1 Que  sine  industria  spontesua  terra 
proferebat]  Vide  egregium  hac  de  re 
locnm  libro  i.  (cap.  2)  Varronis  de  Be 
rustica,  ex  Dicaearcho:  et  confer  qnse 


ex  eodem  Dicaearcho  habet  Porphjrine 
de  non  Esu  AnimaBum  rr,  (Pag.  343,  ei 
segg,) 

k Arbor  scientia  boni  et  ino/i]  Jo- 
sephns  (Antig.  Jud,  Lib.  i.  cap.  1.  § 4. 
pag.  7):  ^vt6u  b^unrros  Koi  tuipolav 

inrripxev  gua  arbor  erat  solerHm  ei  in- 
telligentuB.  Telemachns  apnd  Home- 
mm  ( Odyss,  xx.  309) : 

ol8a  &durr«y 

BfObki  Tt  Ktu  rd  xiptuu  wdpot  S 9n  rfvtor 
omnia  novi. 

Qnebonm,  quss  mala  snnt,  nec  mm  jam  parvos 
ut  ante. 

Zenoni  Cittienai  prudentia,  sdentia  bo- 
norum, et  malorum,  et  mediomm.  Est 


Berelation  xxii.  2).  They  lived  easily  on  what  the  earth,  without  labour, 
spontaneously  produced. 

2 But  men  did  not  continue  in  this  simple  and  innocent  life,  but 
applied  their  minds  to  yarious  arts,  of  which  the  symbol  was  the  Tree 
of  the  Knowledge  of  good  and  evil ; that  is,  of  those  things  which  may 
be  used  ill  or  well.  So  Philo,  Solomon,  Dio  Pnismensis.  [See.]  The 
oldest  arts,  agriculture  and  pasture,  appeared  in  the  first  brothers 
(Gain  and  Abel) ; not  without  a division  of  possessions  already  shew- 
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nibu8  eallidatem  ^variaqae  ad  vitam  reperta  non  multum 
faiaee  c(mduoibilia.  Ingenio  enim  usos  hxmines  non  tam  ad 
fortitudinem  ao  justitiam  guam  ad  voluptatem.  Antiquis- 
sim»  artes  agricultura  et  pastura  in  primis  fratribus  appa- 
ruerunt ; non  sine  aliqua  rerum  distributione ; ex  studiorum 
diversitate  mmulatio,  etiam  cssdes : ac  tandem  cum  boni  ma- 
lorum consortio  contaminarentur,  "vito  genus  giganteum,  id 
est,  violentum,  quale  est  eorum,  quos  ^ei/oo^iVa?  Grmci  vocant 
"Mundo  per  diluvium  purgato,  pro  ferina  illa  vita  successit 
cupido  voluptatis,  "cui  inserviit  vinum  ; unde  et  illiciti  amores. 

3 PrsBcipue  vero  concordiam  rupit  generosius  vitium,  sm* 
bitio,  ‘cujus  signum  turris  Babylonica:  mox  alii  alias  terras  G«H,x.n. 
partito  possederunt.  Sed  postea  quoque  inter  homines  vidnos 
mansit  non  pecorum,  sed  terrarum  pascuarum  commumo: 
quia  tanta  erat  in  exiguo  hominum  numero  latitudo  terrarum,  am,xio. 
ut  sine  incommodo  ullo  ad  multorum  usus  sufficeret : 

Ne  signare  quidem  aut  partiri  limite  campum  vtig.  oeory. 

Tuent. 

Donec,  ancto  nt  hominnm  ita  pecadnm  numero,  passim  terne 


Sd  apud  Diogenem  Laertium  (Lib.  yn, 
§ 92).  Plntarohns  de  Communitm  No^ 
titiit : *rl  el  t£v  kokwv  dvaipt^ 

BiifTwv  oifK  tarrai  ^p6iniertt,  kr^pav  d* 
ctirr'  ixeivTit  dpeniiif  oO/c  dya~ 

6£v  Kai  k(uc£»p  dXK*  dyaOwy  povov 
hturrripfiv  oZ<ra»;  Qtdd  nocebit,  ei  tdh- 
kcHe  malie  nuUa  erit  prudentia,  pro  ea 
autem  alienam  habeamus  virtutem,  qum 
non  honorum  ac  malorum,  sed  solorum 
bonorum  sit  scientia?  (Pag.  1067  a. 
Torn.  II.) 

^ Variofue  ad  vitam  reperto]  Late 
boo  explicat  Seneca  epistola  xo.  quem 
lege,  et  Dicaearchum  apud  dictos  Jam 
scriptores. 

■ Vites  genus  giganteum]  Seneca 


Naturalium  ixi.  in  fine : exsHstetis  pa- 
riter  feris,  in  quarum  homines  ingenia 
transierant.  (Cap.  90). 

n Mundo  per  diluvium  purgato,  pro 
ferina  iUa  vito  successit  cupido  volupta* 
<m]  Seneca  dicto  looo  : illis  quoque  in» 
nocentia  non  durabit,  nisi  dum  novi  sunt. 
( Qucsst.  Not.  III.  20). 

o Cui  inserviit  vinum,  unde  et  iUieiH 
amores]  Pramiumque  summum  ebrietatis 
libido  portentosa  ac  jucundum  ntfeu. 
Seneca  ibidem.  [Haec  rerba  non  sont 
Senecae:  yenun  Plinii, .Hu<.  Nat.  Lib. 
xiy.  C.22.  pag.  728.  Torn.  i.  Edit.  Hard. 
infoL  J.B,\ 

‘ Ambitione  impulsos  frisse  homines 
ad  eximendam  Turrim  Babylouicam, 


ing  itself,  and  even  not  without  bloodshed.  And  at  length  when  the 
good  were  corrupted  by  intercourse  with  the  bad,  came  the  life  of  the 
Giants,  that  is,  times  of  violence.  And 'when  the  world  was  cleared  by 
the  Deluge,  instead  of  that  ferine  life,  followed  the  pursuit  of  plea- 
sure, with  wine  and  lawless  lore. 

3 But  the  concord  was  especially  broken  by  a more  generous 
Tice,  ambition : of  which  the  Tower  of  Babel  was  the  sign ; and  then 
different  men  divided  the  earth  among  them  and  possessed  it.  Tet 
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non  in  gentes  ut  ante,  sed  in  familias  dividi  coeperunt.  ^Pu- 
teos vero,  rem  in  siticulosa  regione  yalde  necessariam,  nec 
multis  sufficientem,  occupando  quisque  suos  fecere.  Haec  sunt, 
quae  ex  sacra  historia  docemur,  satis  conyenientia  cum  his, 
quae  philosophi  et  poetae  de  primo  statu  rerum  communium  et 
postea  secuta  rerum  distributione  dixerunt,  quorum  testimonia 
alibi  a nobis  producta  sunt. 

4 ELinc  discimus,  quae  fuerit  causa,  ob  quam  a primaeva 
communione  rerum  primo  mobilium,  deinde  et  immobilium  dia* 
cessum  est  t nimirum  quod,  cum  non  contenti  homines  ^ vesci 
sponte  natis,  antra  habitare,  corpore  aut  nudo  agere,  aut  cor- 
ticibus arborum  ferarumve  pellibus  vestito,  vitae  genus  exqui- 
sitius delegissent,  industria  opus  fuit,  quam  singuli  rebus  sin- 
gulis adhiberent ; quo  minus  autem  fructus  in  commune  confer- 
rentur, primum  obstitit  locorum,  in  quae  homines  discesserunt, 
distantia,  deinde  justitiae  et  amoris  defectus,  per  quem  fiebat, 

non  ita  certam  est.  Qoa  de  re  yideri 
possant  Origines  Babjlonicn  Eruditis- 
aimi  Pebizonii,  cap.  ziii.  J.  B, 

p PtOeoe  vero]  De  puteis  ad  Oasim 
inter  multos  communibus  ride  Olym- 
piodorum  apud  Photium.  (Cod.  80. 
pag.  193.  Edit.  Baihomag.) 

<1  Veret  sponte  natis,  antra  habitare, 
torpore  axtt  nudo  agere,  out  coriieUms 
arborum  ferarumve  pdlibus  vesHto] 

Qualem  vitam  Scritefinnorum  nobis  ac- 
curate describit  Procopius  Gottbicorum 
II.  (c.  15.)  Adde  Plinium  xii.  Procem, 
et  Vitruvium  ii.  c.  i. 


* Nullum,  pactum  heic  intervenisse, 
neque  etiam  necessarium  fuisse,  fuse 
probavimus  in  Notis  nostris  Gallicis  ad 
PuFENnoBV.  De  Jure  Nat.  et  Oeni. 
Lib.  IV.  cap.  iv.  § 4,  et  seqg.  J.  B, 

r Ut  per  occupationem]  Vide  quss 
hac  de  re  ex  Gemara  et  Aloorano  nobis 
protulit  honos  Britanni»  Seldenus  in 
Thalassocratieo.  (Seu  Mari  Clauso,  Lib. 
I.  cap.  4,  pag.  94.  Ed.  Londin.  1636). 

• Censeri  dehet  inter  omnes  coeme-» 
fdsse,  ut  quod  quisque  occupasset,  id  pro» 
prium  haberet]  Cicero:  ea  quo  quia 
suum  cujusque fit  eorum  qua  natura fue* 


Stili  there  remained  amohg  neighbours  a community,  not  of  their  flocks 
and  herds,  but  of  their  pastures;  for  there  was  enough  for  all  for  a 
time:  until,  cattle  increasing,  the  land  was  divided,  not  according  to 
nations  as  before,  but  according  to  families.  And  some  made  and 
occupied  their  own  wells,  things  most  necessary  in  a thirsty  region, 
and  not  sufficing  for  many.  This  is  the  account  of  the  sacred  history, 
sufficiently  agreeing  with  the  account  given  by  philosophers  and 
poets. 

4 There  we  learn  what  was  the  cause  why  men  departed  from  the 
community  of  things,  first  of  moveables,  then  of  immoveables : namely, 
because  when  they  were  not  content  to  feed  on  spontaneous  produce, 
to  dwell  in  caves,  to  go  naked,  or  clothed  in  bark  or  in  skins,  but  had 
sought  a more  exquisite  kind  of  living,  there  was  need  of  industry, 
which  particular  persons  might  employ  on  particular  things.  And  as 
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at  nec  in  labore,  nec  in  consumtiono  fructanm,  quae  debebat, 
aequalitas  serTaretur. 

5 Simul  discimus,  quomodo  res  in  proprietatem  irerint:  non 
animi  actu  solo;  neque  enim  scire  alii  poterant,  quid  alii  suum 
esse  Telient,  ut  eo  abstinerent ; et  idem  yelle  plures  poterant : 
sed  pacto  ^quodam  aut  expresso,  ut  per  divisionem,  aut  tacito, 

^ut  per  occupationem:  simulatque  enim  communio  displicuit, 
nec  instituta  est  divisio,  ” censeri  debet  inter  omnes  convenisse, 
ut,  quod  quisque  occupasset,  id  propriam  haberet.  ^ Conces^ 
sum,  inquit  Cicero,  sibi  ut  quisque  malit,  quod  ad  vites  (sse. mu. 
usum  pertinet,  quam  alteri  acquiri,  non  repugnante  notura. 

Cui  addendum  illud  Quintiliani : Si  heee  conditio  est,  ut  quio-  dccl  xul 
quid  in  usum  hominis  cessit,  proprium  sit  habentis,  profecto 
quidquid  jure  possidetur,  injuria  aufertur^  £t  veteres  cum 
Cererem  legiferam,  et  sacra  ejus  Thesmophoria  dixerunt,  hoc  Macrob.  sat 
significabant  '‘ex  agrorum  divisione  exstitisse  novi  cujusdam 
juris  originem. 


rant  communia,  quod  cuique  ohtigU,  id 
quisque  teneat,  (De  Offl  i.  7).  Quod 
limilitndine  Ulnstrat.  (Ibid.  Lib.  iii.  c. 
10.)  a Chrysippo  reperta  de  stadio,  ubi 
currendo  licet  vincere  adversarium,  non 
eum  detrudendo.  Scholiastes  ad  artem 
poeticam  Horatii  (Yers.  128.  pag.  827. 
EdiUCruq,):  quemadmodum  domus  aut 
ager  sine  domino  eammunisest : occupa- 
tus vero  jam  proprius  Jit,  Varro  in 
Age  Modo : Terra  cultura  causa  attri~ 
buia  olim  particulatim,  ut  Etruria  Thus- 
eis,  Samnium  Sabellis,  [Apud  Pht- 
LAB07RIUM  in  Virg.  Qcorgic.  iL  187]. 


t Concessum,  sibi  ui  quisque  malit, 
quod  ad  vita  usum  pertinet,  quam  alteri 
acquiri,  non  repugnante  notura]  Solon: 
X^ftara  £*  ifuipif  iii*'  li iuc»c  M usui- 

aOcu 

OvsiBOu. 

Divitias  habniae  velim,  aed  non  bone  pertaa 
Non  cupiam. 

(Van,  7,  8.  Eleg.)  Cicero  Officiorum  i ? 
Nec  vero  rei  amplfficatio  nemini  nocens 
vituperanda  est,  sed  Jugienda  semper 
injuria,  (Cap.  8). 

■ Ex  agrorum  divisione  exstitisse  novi 
agusdam  juris  onginem]  Postquam  ex 


to  the  common  use  of  the  fruits  of  the  earth,  it  was  prevented  by  the 
dispersion  of  men  into  different  localities,  and  by  the  want  of  justice 
and  kindness  which  interfered  with  a fair  division  of  labour  and  bus* 
tenance. 

6 And  thus  we  learn  how  things  became  Property ; not  by  an  act 
of  the  mind  alone : for  one  party  could  not  know  what  another  party 
wished  to  have  for  its  own,  so  as  to  abstain  from  that ; and  several 
parties  might  wish  for  the  same  thing ; but  by  a certain  pact,  either 
express,  as  by  division,  or  tacit,  as  by  occupation : for  as  soon  as  com*» 
munity  was  given  up,  and  while  division  was  not  instituted,  it  must  be 
supposed  to  have  been  a matter  of  agreement  among  all,  that  what 
each  had  occupied  ho  should  have  as  his  own.  So  Cicero,  Quintilian^ 
And  the  ancients  when  they  called  Cores  the  Author  of  Laws,  and  her 
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IIL  1 His  positis  didmns,  mare  samtom  aut  sub  ratione 
integri,  aut  sub  ratione  praecipuarum  partium,  in  proprium  jus 
abire  non  posse : quod,  quia  de  privatis  quidam  concedunt,  non 
de  populis,  probamus  ex  morali  primum  ratione : quia  causa, 
ob  quam  a communione  discessum  est,  hic  cessat.  Est  enim 
tanta  maris  magnitudo,  ut  ad  ^quemvis  usum  omnibus  populis 
sufficiat,  ad  aquam  hauriendam,  ad  piscatum,  ad  navigationem. 
Idem  dicendum  esset  de  aere,  si  quis  ejus  usus  esse  posset,  ad 
quem  terrm  usus  non  esset  necessarius,  ut  est  ^ad  aucupia; 
unde  illa  legem  accipiunt  ab  eo,  qui  in  terra  imperium 
habet. 

2 Nec  aliud  censendum  de  Sjrtibus,  ubi  nihil  est  quod 
cultam  ferat,  et  usus  unicus  petendarum  inde  arenarum  ex- 
hauriri nequit.  Est  et  natursdis  ratio,  ^quss  mare  considera- 
tum, ut  diximus,  proprium  fieri  vetat:  quia  occupatio  non 
Lib.  1.130.  procedit  ^nisi  in  re  terminata:  unde  Thucydides  terram  va- 
Paneg.p.4BA,  cuam  vocat  aopKTTov*  et  IsocTatcs  terram  ab  Athenienribus 
occupatam  v<p'  a<popia6e7<Tav.  Liquida  vero  quia 
per  se  non  terminantur  (ro  vypov  dopc<rrov  oiKcitp  optp,  inquit 
^ Gener. n Aristotelos)  occupari  nequeunt,  nisi  ut  contenta  in  re  alia: 
quomodo  lacus  et  stagna  occupata  sunt,  item  flumina  quia  ripis 


agrorum  dueretione  nata  noti  jura.  Ita 
Servius  ad  illud  in  quarto  JEneido*: 
Legifera  Cereri.  (Yers.  68.) 

^ Ratio  illa  per  se  contrarium  po- 
tius probat.  Vide  qu»  diximus  in 
PurEin>OBr.  DeJvr.  Nat.  et  Gent.  Lib. 


IT.  cap.  V.  § 3,  4.  et  De  Offie.  Horn,  ei 
Civ.  Lib.  I.  cap.  xiL  § 4.  ultimamm 
utriusque  Yersionis  Editionum.  L.  B. 

■ Ad  aucupid\  Et  habitandi  jus. 
Tam  soli  qnam  ccsli  mensura  facienda 
est,  ait  Pomponius  1.  ei  opue.  21.  § 2 d. 


festival  ThmMfhorvty  Law-hearting^  had  this  meaning ; that  from  the 
division  of  land  aroso  a now  origin  of  Rights. 

IIL  1 This  being  laid  down,  we  say  that  the  sea,  whether  taken 
as  a whole,  or  as  to  its  principal  parts,  could  not  become  property. 
And  as  some  concede  this  with  regard  to  private  persons,  but  not  with 
regard  to  peoples,  we  prove  it  first  from  a moral  reason ; namely,  that 
the  cause  why  community  was  given  up,  here  ceases.  For  the  magni- 
tude of  the  sea  is  so  great  that  it  is  sufficient  for  all  peoples  for  every 
use,  either  of  drawing  water,  fishing,  or  navigation.  The  same 
might  be  said  of  the  air,  if  there  was  any  use  of  it  to  which  the  use 
of  the  earth  is  not  also  necessary,  as  in  bird-catching  it  is;  and  there- 
fore this  employment  is  govern^  by  the  ownership  of  the  land. 

The  same  is  true  of  sandy  bays,  where  there  is  nothing  which  can 
bo  cultivated,  and  the  only  use,  procuring  sand,  is  inexhaustible. 

2 There  is  also  a natural  reason  which  prevents  the  sea  from  being 
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tanentiir.  Mare  vero  terra  non  oontinetar,  par  terr®  ant 
*terra  majo8>  nnde  terrain  man  contineri  yeteres  dixere : tov 
wKeapov  Secfiod  evexa  Tti  qu®  Apollonii 

yerba  apnd  Philostratnm.'  Sulpicius  ApolUnaris  apud  Gellium ; 

Q^^d  potest  did  dtra  oceanum  esee,  cum  undique  oceanus^^^^^ 
drcumecnbat  omnes  terras,  et  ambiat  f Mox : Qaum  vero 
omnes  terras  omnifariam  et  undique  versum  drcumfluat,  nihil 
dtra  sum  est,  sed  undarum  illius  ambitu  terris  omnibus 
convallatis  in  medio  efus  sunt  omnia,  quce  intra  oras  ejfos 
inclusa  sunt  M.  Acilius  Consul  in  oratione  ad  milites,  qu® 
apud  liyium : Oceano,  inquit,  qui  orbem  terrarum  amplexu 
finit  In  Senec®  suasoriis  dicitur  oceanus  totius  orbis  yincu-  swu.  i. 
Ium  terrarumque  custodia:  Lucano  unda  mundum  coercens, 

Nec  fingenda  diyisio : nam  cum  primum  terr®  diris®  sunt,  in» 
cognitum  erat  mare  sui  maxima  parte:  atque  ex  eo  nullus 
fingi  modus  potest,  quo  gentes  adeo  dissit®  de  dirisione  con- 
venirent. 

3 Ideo,  qu®  communia  omnium  fuerunt,  et  in  prima  diri- 
rione  divisa  non  sunt,  ea  non  jam  divisione,  sed  occupatione 
transeunt  in  jus  proprium,  nec  dividuntur  nisi  postquam  pro- 
pria esse  cmperunt 


^fuod  vi  aut  elanu  Adde  legem  88.  ten 
peneltimam  p.  pro  sodo. 

* Vide  contra,  prster  Selpenum , in 
opere  jam  laudato,  Lib.  x.  cap.  32.  Am* 
pliiaim.  Btncksrshoek.  Dias,  de  Do~ 
wdsdo  3fortf,  cap.  Sx.  ■/’.  R. 


7 Nid  in  re  terminata]  Ideo  jugera 
quae  posseMorem  non  habent  immetata 
dixit  Horatius.  (Lib.  iii.  Od.  xxiv.  12). 

> Terra  mqjus]  Ita  de  ooeano  sensit 
Jarchas  apud  Philostratnm  iii.  xi.  (cap. 
87.) 


made  property ; namely,  because  occupation  can  only  be  applied  to  a 
thing  which  is  bounded.  [Thucydides,  Isocrates.]  Now  fluids  are  in 
themselres  unbounded,  as  Aristotle  says ; and  cannot  be  occupied  ex- 
cept as  they  are  contained  in  something  else ; as  lakes  and  ponds  are 
occupied,  and  rivers  as  far  as  their  banks  go.  But  the  sea  is  not  con- 
tained by  the  land,  being  equal  to  the  land  or  greater,  so  that  the 
ancients  say  the  land  is  bounded  by  the  sea.  [Apollonius,  Sulpl- 
dus  Apollinaris,  Livy,  Seneca,  Lucan.]  Nor  are  we  to  feign  a divi- 
sion of  the  sea : for  when  the  earth  was  flrst  divided,  the  sea  was  for 
the  most  part  unknown ; and  therefore  we  cannot  imagine  any  way  in 
which  distant  nations  could  agree  as  to  such  division. 

3 Therefore  those  things  which  were  common  to  idl,  and  were  not 
divided  in  the  first  division,  now  do  not  become  property  by  division, 
but  by  occupation,  and  are  divided  only  after  they  have  become 
property. 
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IV.  Yeniamus  ad  ea,  qu»  propria  fieri  possunt,  sed  non« 
dum  facta  sunt  propria.  Talia  sunt  ^loca  multa  inculta  adhuc, 
^insulffi  in  mari,  ferm,  pisces,  aves.  Sed  duo  notanda  sunt: 
duplicem  esse  occupationem,  unam  per  universitatem,  alteram 
per  fundos:  prior  solet  fieri  per  populum,  aut  eum,  qui 
populo  imperat : altera  deinde  per  singuloB,  magis  tamen  assig- 
natione quam  libera  occupatione.  Quod  si  quid  universim 
occupatum  in  singulos  dominos  descriptum  non  est,  non  ideo 
vacuum  censeri  debet : manet  enim  in  dominio  primi  occupa^ 
toris,  puta,  populi  aut  regis.  Talia  esse  solent  flumina,  lacus, 
stagna,  silvse,  montes  asperi. 

cow.g.  V,  De  feris,  piscibus,  avibus  illud  notandum  est:  qui 
imperium  habet  in  terras  et  aquas,  ^ejus  lege  impediri  posse 
aliquos,  ne  feras,  pisces,  aves  capere,  et  capiendo  acquirere  eis 
liceat:  atque  hac  lege  teneri  etiam  exteros.  Ratio  est,  quia 
efanSis  i.  ad  gubernationem  populi  moraliter  necessarium  est,  ut  qui  ei 
ckh  vel  ad  tempus  se  admiscent,  quod  fit  intrando  territorium,  ii 
vorr.  . o.  se  reddant  ejus  populi  institutis.  Nec  obstat,  quod 


* Loca  inculta  adhuc"]  Vide  Bern- 
bum  Historia  vi. 

b InsuIxB  in  mari]  Ut  Echinades, 
quas  occupando  suas  fedt  Alcmson. 
Tliucyd.  II.  in  fine.  [Non  Echinades 
occupaTit  Alonueon,  sed  loca  circum 


(Eniadas  urbem  sita,  tovc  irtpl  Olvid» 
dar  Toirou«,  adeoqne  in  continenti; 
quamquam  nata  olim  ex  Insulis  quibus- 
dam Ticinis.  Inspice  locum,  § 102. 
J.B.^ 

* non  ™nn»  quam 


IV.  Let  US  come  to  those  things  which  may  become  property,  but 
are  not  yet  so.  Such  are  many  places  hitherto  uncultivated,  unin- 
habited islands,  wild  beasts,  fishes,  birds.  But  here  two  remarks  are 
to  be  made : first,  that  there  are  two  kinds  of  occupation,  in  totality^ 
and  in  particular  shares.  The  former  kind  is  commonly  made  by  the 
people  or  the  Ruler  of  the  people;  the  other  by  individuals,  but 
rather  by  assignation  than  by  free  occupation.  And  if  anything  occu- 
pied in  totality  is  not  assigned  to  special  owners,  that  is  not  free  of 
ownership,  but  belongs  to  the  ownership  of  the  first  occupier,  say,  the 
people  or  the  king.  Such  are  rivers,  lakes,  marshes,  woods,  rocky 
mountains. 

V.  Concerning  wild  beasts,  fishes,  birds,  this  also  is  to  be  remark- 
ed; that  he  who  has  the  ownership  of  the  land  and  water,  may,  on 
that  ground,  prevent  any  one  from  taking  those  creatures,  and  thus 
acquiring  property  in  them.  The  reason  is,  that  it  is  morally  neces- 
sary to  the  government  of  a people  that  they  who  mingle  with  the 
people  even  for  a time,  which  is  done  by  entering  the  territory,  must 
conform  to  its  institutions.  Nor  is  this  disproved  by  what  we  often 
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B»pe  in  jure  Romano  legimus,  jure  naturm,  aut  gentium, 
liberum  esse  talia  animalia  renari:  hoc  enim  rerum  est, 
quamdiu  lex  cirilis  nulla  intercedit;  sicut  lex  Romana  res 
mutas  relinquebat  in  illo  primacro  statu,  de  quibus  alias  gentes 
aliud  constituerunt.  Cum  autem  lex  cirilis  aliud  constituit, 
eam  obserrari  debere  jus  ipsum  naturas  dictai  Lex  enim  ciri- 
lis quanquam  nihil  potest  praecipere,  quod  jus  naturas  prohibet, 
aut  prohibere,  quod  prascipit,  potest  tamen  libertatem  natu- 
ralem circumscribere,  et  retare,  quod  naturaliter  licebat,  at- 
que etiam  ipsum  dominium  naturaliter  acquirendum  ri  sua 
anterertere. 

VI.  1 Videamus  porro,  ecquod  jus  communiter  homini- 
bus competat  in  eas  res,  quas  jam  proprias  aliquorum  factas 
sunt:  quod  quaeri  mirum  forte  aliquis  putet,  cum  proprietas 
rideatur  absorpsisse  jus  illud  omne,  quod  ex  rerum  communi 
statu  nascebatur.  Sed  non  ita  est.  Spectandum  enim  est, 
quas  mens  eorum  fuerit,  qui  primi  dominia  singularia  intro- 
duxerunt : quas  credenda  est  talis  fuisse,  ut  quam  minimum  ab 

res  ali»,  qaeciimqne  in  dominio  singn-  rebns  lege  antererti.  Vide  qu»  dixi- 
lomm  non  snnt,  manserant  re  rera  in  mua  in  PuFENnoBriuM  nostram.  De 
dominio  popali,  nat  Regis,  aut  Senatus;  Jwrt  Ncd,  et  Geni.  Lib.  it.  cap.  vi.  § 3; 
adeo  at  nequaquam  necessarium  sit  fin-  4.  et  De  Officio  Horn,  et  Ch,  Lib.  i.  cap. 
gere,  adquisitionem  dominii  in  ejusmodi  zH.  § 6.  ultimarum  Editionum.  J.  B» 


read  in  the  Roman  Law,  that  jure  naturce  or  jure  genitum  men  are 
free  to  pursue  animals  of  chase.  For  this  is  true  as  long  as  no 
Civil  Law  interferes : as  the  Roman  Law  left  many  things  in  that 
primeral  state  which  other  nations  settled  otherwise.  And  when  the 
Civil  Law  has  settled  anything  otherwise,  the  Natural  Law  itself  directs 
that  it  be  obeyed.  For  though  the  Civil  Law  cannot  ordain  anything 
which  the  Natural  Law  prohibits,  nor  prohibit  what  that  ordains : yet 
it  may  circumscribe  natural  liberty,  and  forbid  what  was  lawful  by 
Natural  Law ; and  even  interfere  to  prevent  on  ownership  which 
might  be  acquired  by  Natural  Law. 

YL  1 Let  us  consider  whether  men  have  any  Common  Right  to 
those  things  which  are  already  made  private  property.  Some  may 
think  that  this  is  a strange  question,  since  property  seems  to  have  ab- 
sorbed all  the  Right  which  flowed  from  the  common  state  of  things. 
But  this  is  not  so.  For  we  must  consider  what  was  the  intention  of 
those  who  introduced  private  property:  which  we  must  suppose  to 
have  been,  to  recede  as  little  as  possible  from  natqral  equity.  For  if 
even  written  laws  are  to  be  construed  in  that  sense  as  far  as  possible, 
much  more  is  mere  usage,  which  is  not  fettered  by  written  words. 
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aequitate  natnrali  recesserit  Nam  A scriptae  etiam  leges  in 
earn  censum  trahendae  sunt  quatenus  fieri  potest,  multo  ma^ 
mores,  qui  scriptorum  vinculis  non  tenentur. 

2 Hinc  primo  sequitur,  in  gravissima  necestitate  revivis- 
cere 7jus  illud  pristinum  rebus  utendi,  tanquam  si  communes 
mansissent : quia  in  omnibus  legibus  humanis,  ac  proinde  et 
in  lege  dominii,  summa  illa  necessitas  videtur  excepta. 

Lib.iL§2.  3 Hinc  illud,  ut  in  navigatione,  si  quando  defecerint 
* cibaria,  quod  quisque  habet,  in  commune  conferri  debeat. 

Liikiii.  {7.  Sic  et  defendendi  mei  causa  vicini  aedificium  orto  incendio  dis- 

D.delncend,  , 

ub.xxix.  «pare  possum:  et  funes  aut  retia  discmdere,  m qo»  navia 
mea  impulsa  est,  ‘ri  aliter  explicari  nequt.  Qum  omiua  lege 
civili  non  introducta,  sed  exponta  sunt. 

4 Nam  ct  inter  Theologos  recqita  sententia  est,  in  tali 
necesmtate,  a quis  quod  ad  vitam  suam  necessarium  est,  sumat 

* furtum  non  committere:  cujus  defimtionis  noa 

hams  causa  est,  quam  nonnulli  adferunt,  quod  rm  dominus  ex 
caritatis  regula  rem  egenti  dare  tenetur,  sed  quod  res  omnes 
in  dominos  distinet»,  cum  benigna  quadam  receptione  primi- 
tivi juris  videantur.  Nam  ri  primi  divisores  interrogati  fuis- 


7 Confer  PcFBNDOBF.  i)eJ'tfreJVat 
et  Oent.  Lib.  ii.  cap.  yi.  § 5, 6, 7.  ubi 
argumentum  istud  adeuratins  pertrac- 
tatur. J,  B. 

^ Si  aliUr  explicari  neqyi{\  Talia 
non  procedunt  nisi  ex  magna  et  satis 
necessaria  causa.  Ulpianus  L SiaBut. 
I 4 D.  quod  vi  aut  eUm : ubi  sequitur 
exem{dum  illud  de  sadibus  intercisis  ar- 


cendi incendii  causa. 

^ Omnem  legem  fiangit]  Quicquid 
coegit,  defauUt.  Lib.  contr.  zxrii.  Ex- 
emplis idem  Seneca  illnstiat  in  excerp- 
tis controrersie  iy.  (lib.  iy.)  iVeoer- 
eita»  eet,  qua  navigia  jaetu  exonerat: 
neeeeeitae  eet,  qum  ruimSe  incendia  qp- 
primit : neeeuita$eit  lextemporis»  The- 
odorus Priscianas  Vehu  Medicui : Ex^ 


2 Hence  it  follows,  that  in  extreme  necessity,  the  pristine  right  of 
using  things  reviYes,  as  if  they  had  remiuned  common : for  in  all  laws, 
and  thus  in  the  law  of  ownership,  extreme  necessity  is  excepted. 

3 Hence  the  nile^  that  in  a voyage,  if  the  provisions  run  short, 
what  each  one  has  must  be  thrown  into  the  common  stod^.  So  to 
preserve  my  house  from  a conflagration  which  is  raging,  my  neigh- 
bours house  may  be  pulled  down:  and  ropes  or  nets  may  be  cut,  of 
which  any  ship  has  run  foul,  if  it  cannot  be  extricated  otherwise.  All 
which  rules  are  not  introduced  by  the  Civil  Law,  but  by  the  interpre- 
tations of  it. 

4 For  among  Theologians  also,  it  is  a received  opinion,  that  in  such 
a necessity,  if  any  one  take  what  is  necessary  to  his  life  from  any  other's 
property,  he  does  not  commit  theft:  of  wMch  rule  the  reason  is,  not 
that  which  some  allege,  that  the  owner  of  the  property  is  bound  to  give 
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sent  quid  de  ea  re  sentirent,  respondissent  quod  didmus. 
Necessitas^  inquit  pater  Seneca,  nuignvm  humanos  imbecilli-  iv. 

patrocinium^  ^omnem  legem  (humanam  scilicet,  aut  ad 
human»  modum  factam)  CiceroPhilippicaxi : cap.  12. 

in  Syriam  profectus  esty  alienam  procinciamy  si  homines 
legibus  scriptis  uterentur:  his  vero  oppressisy  suam  lege 
naturas.  Apud  Curtium  est:  In  communi  calamitate  suamuh,yi.A- 
quemque  habere  fortunam. 

Yll.  Sed  cautiones  adhibend»  sunt,  ne  eyagetur  h»c  ^311.12. 
licentia : quarum  prima  sit : omni  modo  pnmum  tentandum, 
an  alia  ratione  necessitas  evadi  possit,  puta  adeundo  magis- 
tratum, aut  etiam  tentando,  an  rei  usus  a domino  possit 
precibus  obtineri.  Plato  ex  vicini  puteo  aquam  peti  ita  de- 
mum  permittit,  si  quis  in  suo  ad  cretam  usque  foderit  ad 
aquam  exquirendam : et  Solon,  si  in  suo  foderit  ad  quadra- 
ginta cubitos : ubi  addit  Plutarchus : airopiq  yap  ^ero  Seiv  ^usoi.r,9i. 
/3otj0€7yj  ovK  apyiav  etpoSta^etu*  arbitrabatur  subveniendum 
necessitatiy  non  iTistruendam  pigritiam.  Xenophon  in  re- 
sponso  ad  Sinopenses : ottoi  S ap  eXOairre^  dyopds  ovk 
Msv,  dv  re  eis  fidpfiapop  &p  re  eis  'EkXtjvlSay  ovk 


pedit  praegnantibus  in  vita  discrimine 
constitutis  sub  im««# partus  soepejcuiura 
sahttem  mercari  eertissiinoany  sicut  arbo- 
ribus crescentium  ramorum  accommoda- 
tur salutaris  abscission  et  naves  pressos 
omsre  cum  grani  tempestate  jaetaniury 
solvmluibent  ex  damno  remedium.  Prima 
verba  illa  ad  iiifipvoSXdoTnu  pertineot, 
enjiu  instrumenti  descriptio  apnd  Gale- 


num et  Celsam,  ao  proinde  eadem  tox 
restituenda  apud  Tertullianum  dieXmifia 
[Locus  Teitidliani  legitur  cap.  25.  Sed 
emendatio,  quam  Auctor  heic  propo- 
nit, ab  aliis  jam  occupata  fberat,  etiam 
ante  H.  Stephahum,  qui  illam  probat, 
in  Thesauro  suo.  Torn.  i.  pag.  796. 
J.  J?.] 


so  much  io  him  that  needs  it,  out  of  charity : but  this,  that  all  things 
must  be  understood  to  be  assigned  to  owners  with  some  such  benevo- 
lent exception  of  the  Right  thus  primitively  assigned.  For  if  the  first 
dividers  had  been  asked  what  was  their  intention,  they  would  have 
given  such  a one  as  we  have  stated.  [Of  necessity,  see  Seneca,  (Hcero, 
Curtius.] 

VII.  But  cautions  are  to  be  applied,  that  this  liberty  go  not  too 
fhr. 

First,  that  we  must  first  endeavour  in  every  way  to  avoid  this  no- 
cessity  in  some  other  manner,  as  by  applying  to  the  magistrate,  or  by 
trying  whether  we  cannot  obtain  the  use  of  things  from  the  owner  by 
entreaty.  Plato  allows  a man  to  take  water  from  his  neighbour's  well, 
if  in  his  own  ho  has  dug  down  to  the  chalk,  seeking  water ; and  Solon, 
if  he  has  dug  in  his  own  ground  forty  cubits.  For  as  Plutarch  says. 
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vfipeit  dXX’  amyKi^i  Xa/x^auofiev  rcc  eTrirt/^eia*  ubi  jus 
emendi  nobU  non  conceditur^  sive  in  Barbarico^  sive  in 
Grcecanico  solo^  ibi  quoe  opus  est  sumimfMy  non  per  proter^ 
viam^  sed  ex  necessitate. 

YIIL  Secundo,  non  concedendum  hoc  si  pari  necesatate 
ipse  possessor  teneatur : nam  in  pari  causa  posEudentis  melior 
jiwtT.17.  est  conditio.  Stultus  non  est^  ait  Lactantius,  qui  tabula 
naufragum^  ne  salutis  quidem  propriae  causa^  nec  equa 
satusium  d^ecerit:  quia  se  abstinuit  a nocendo^  quod  est 
peccatum,  et  hoc  peccatum  vitare  sit  sapientia.  Cicero 
Cap.  vi.  dixerat  officiorum  iii.  ^ Nonne  igitur  sapiens,  si  fame  ipse 
conficiatur,  ahetulerit  cibum  alteri,  homini  adr  nullam  rem 
utili  t Minime  vero.  Non  enim  mihi  est  vita  mea  utilior 
quam  animi  talis  affectio,  neminem  ut  violem  commodi  mei 
Lib.  tu.  1.  gratia.  Apud  Curtium  legitur : Melior  est  causa  suum  non 
tradentis,  quam  poscentis  alienum. 

IX.  Tertio  ubi  fieri  poterit,  faciendam  restitutionem. 
L^^^oLa.  quidam,  qui  aliter  censent  hoc  argumento,  quod  qui 
jure  suo  usus  est,  ad  restitutionem  non  obligetur.  yerius 
o^anA  est,  jus  hic  non  fuisse  plenum,  sed  restrictam  cum  onere 
restituendi  ubi  necessitas  cessaret.  Tale  enim  jus  sufficit  ad 
servandam  naturalem  aequitatem  contra  rigorem  dominiL 

* Kon  agit  Cicero  de  Cam,  in  qno  et  locna  ille  male  aptatur,  et  sententia 
par  est  ntriusqne  necessitas:  adeoque  ejus,  in  se  spectata,  rigida  est  nitra 


he  thought  that  necessity  was  to  be  relieved,  not  idleness  encouraged; 
and  Xenophon  says  to  the  Sinopians,  If  we  are  not  allowed  to  buy,  we 
must  take ; not  from  contempt  of  Bights,  but  from  necessity. 

VIIL  Secondly,  such  liberty  is  not  granted,  if  the  possessor  be 
in  like  necessity;  for  casterU  paribus,  the  case  of  the  possessor  is  the 
better.  Lactantius  says,  that  he  does  not  do  amiss  who  abstains  to 
thrust  a drowning  man  from  a plank,  or  a wounded  man  from  hta 
horse,  even  for  the  sake  of  his  own  preservation.  So  Cicero : and 
Curtius. 

IX.  Thirdly,  that  when  it  is  possible,  restitution  be  made.  There 
are  some  who  think  otherwise  on  this  point,  and  consider  that,  as  the 
man  used  his  own  Right,  he  is  not  bound  to  restitution.  But  it  is 
more  true  that  this  Right  was  not  plenary,  but  limited  by  the  burthen 
of  restoring  what  was  taken,  when  the  necessity  was  over : for  such  a 
Right  suffices  to  preserve  the  natural  equity  of  the  case  against  the 
rigour  of  ownership. 

X.  Hence  we  may  collect  how  he  who  carries  on  a righteous 
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X.  Hinc  colligere  est,  quomodo  ei,  qui  bellum  pium  gerit, 
liceat  locum  occupare,  qui  situs  sit  in  solo  pacato ; nimirum 
si  non  imaginarium,  sed  certum  sit  periculum,  ne  hostis  eum 
locum  inviat,  et  inde  irreparabilia  damna  det:  deinde,  si 
nihil  sumatur,  quod  non  ad  cautionem  sit  necessarium,  puta, 
nuda  lod  custodia,  relicta  domino  vero  jurisdictione  et  fructi- 
bus : postremo,  si  id  fiat  animo  reddendm  custodise  simulatque 
necessdtas  illa  cessaverit.  Enna  aut  malo^  aut  necessario 
facinore  retenta^  *ait  Livius:  quia  malum  hic,  quicquid  vel Lib.xKT.aa 
minimum  abit  a necessitate.  Graeci,  qui  cum  Xenophonte  £«71^ 
erant,  cum  navibus  omnino  opus  haberent,  ip»us  Xenophontis 
consilio  ceperunt  transeuntes,  sed  ita  ut  merces  dominis  intac- 
tas conservarent,  nautis  vero  et  alimenta  darent,  et  pretium 
persolverent.  Primum  ergo  quod  post  dominia  ex  veteri  com- 
munione restat  jus,  est  id  quod  jam  diximus  necessitatis. 

XI.  Alterum  est  utilitatis  innoxiae.  Quidni  enim^  in- 
quit Cicero,  quando  sine  detrimento  suo  potest^  alteri  commu-  Dcoffie,i.\e, 
nicet  in  iis,  quce  sunt  accipienti  utilia,  danti  non  molesta  f 

Ideo  Seneca  beneficium  negat  dici  posse  ignis  accendendi  potes-  n?  it. 
tatem.  Apud  Plutarchum  legimus  Sjmposiacon  vii.  ot/re  Qucst.4. 
'ydp  Tpo<p^v  a^>avil^eiv  oaiov  avTov^  aSijv  ovt€ 

pdfjLaT09  vra^,  irfiyqv  diroTV(p\ovv  Kai  dwoKpvw 

modnm.  J,  B.  patebit  locom  inapideDti.  J,  B, 

* Non  coDgmit  hoc  exemplum,  ut 


war  may  lawfully  seize  a place  situate  in  a land  which  is  not  at  war; 
namely,  if  there  be  a danger,  not  imaginary,  but  certain,  that  the 
enemy  will  seize  that  place,  and  thence  do  irreparable  damage : and 
next,  on  condition  that  nothing  be  taken  which  is  not  necessary  for 
this  puipose  of  caution,  for  example,  the  mere  custody  of  the  place, 
leaving  to  the  true  owner  the  jurisdiction  and  the  revenues : finally,  if 
it  be  done  with  the  intention  of  restoring  the  custody  to  the  true  owncff 
as  soon  as  the  necessity  is  over : Livy  says,  Enna  retained  by  a step 
necessary,  or  unjustifiahle;  because  in  such  a case  every  thing  is  unjusti- 
fiable which  is  not  necessary.  So  the  Greeks  who  were  with  Xeno- 
phon, in  their  need  took  the  ships  which  they  found  passing,  spared 
the  lading  for  its  owners,  fed  and  paid  the  sailors.  This  then  is  the 
first  Right  which,  when  ownership  has  been  established,  remains  out  of 
the  old  community  of  goods ; namely,  the  Right  of  Necessity. 

XI.  Another  Right  is  the  Right  of  Harmless  Use.  Why,  says 
Cicero,  when  a man  can  without  anjf  loss  to  himself,  should  he  not  tm- 
part  what  is  usqftd  to  the  receiver,  and  not  inconvenient  to  the  giver  f So 

[grot.] 
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L.Quadami, 
D.  de  Rer, 
JHv,  S 1. 


ArL  Am.]iL 
93. 

Metam.  vL 
S49l 


JEn.  vH.  S30. 


T€tv,  ovT€  irXou  (TfifJiela  kqi  oSov  iia(f)0€lp€tp  yptf<rafi€you^^ 
aXX*  €^v  Kai  aTToXelweiv  rd  roiy  Serjtroimivw 

Nam  neque  alimenta  nobis  fas  est  perdere^  ubi  ipsi 
plus  satis  habemus,  neque  fontem,  postquam  inde  quantum 
libet  potaverimus,  obturare  aut  occultare,  neque  signa  navv- 
gatimis  aut  itineris  abolere,  quae  nobis  usui  fuerint,  [fiferf 
relinquenda  ista  sunt,  ut  aliis  etiam  post  nos  usui  esse  pos^ 
sint.'] 

XII.  flumen,  qua  flamen  dimtur,  proprium  est  populi, 
cujus  intra  fines  fluit,  rei  ejus,  cujus  in  ditione  est  populus : 
atque  ei  licet  molem  in  flamen  injicere:  et  quse  in  flamine 
nascuntur,  ejus  sunt.  At  idem  flamen,  qua  aqua  profluens 
vocatur,  commune  mansit,  nimirum  ut  Ubi  hauririque  possit 
Quis  vetet  apposito  lumen  de  lumine  sumi; 

Atque  cafum  vastas  in  mare  servet  aquas? 

Inquit  Ovidius : apud  quem  et  Lycios  Latona  sic  alloquitur : 

Quid  prohibetis  aquas?  usus  communis  aquarum  est: 

Ubi  et  undas  vocat  munera  publica,  id  est,  hominibus  commu- 
nia, vocis  publicas  acceptione  minus  propria:  quo  sensu  res 
quasdam  publicas  juris  gentium  dicantur.  Yirgilius  undam 
eodem  sensu  dixit  cunctis  patentem. 

* Unu  qui  prodat  his,  iUisnon  no-  ^ Justum  eo  nomine  beUum]  Justa 
eet]  Servius  ad  rii.  JEneidos : littusque  bdla  gerebantur  a JiUis  Israel  eonira 
rogamus  innocuum : etgus  vindicatio,  Amorreeos,  ait  indicato  idc  loco  Angos- 
ait,  nuUi  possit  nocere.  (Yers.  230).  tiniu.  Sic  Amyntorem  Orchomeni  re- 


Seneca  denies  that  we  have  a Right  to  refuse  a man  permission  to 
light  his  fire  at  ours.  So  in  Plutarch,  we  are  not  to  destroy  meat 
when  we  have  more  than  we  need,  nor  to  conceal  or  to  muddy  a 
spring  of  water,  when  we  have  used  it,  nor  to  pull  down  guide-posts 
or  sea-marks  which  have  done  their  service  to  us : they  are  to  be  left 
to  be  of  use  to  others. 

XII.  So  a river,  as  it  is  a river,  is  the  property  of  the  people 
within  whose  boundary  it  flows,  or  of  him  under  whose  authority  tho 
people  is.  He  may  run  a pier  into  the  river ; and  what  is  produced 
in  the  river  is  his.  But  the  same  river,  as  it  is  flovring  water,  remains 
common,  for  drawing  or  drinking:  so  Grid,  Water  is  in  thb  way 
public  property.  So  Virgil. 

XIII.  1 And  BO  land,  and  rivers,  and  any  part  of  the  sea  which 
is  become  the  property  of  any  people,  ought  not  to  be  shut  against 
those  who  have  need  of  transit  for  just  cause ; say,  because  being  ex- 
pelled from  their  own  country  they  seek  a place  to  settle ; or  because 
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XIIL  1 Sio  et  terr»,  et  flamina,  et  nqaa  pars  maris 
in  proprietatem  populi  alicujus  yenit,  patere  debet  his  qoi 
transitu  opus  habent  ad  cansas  justas ; puta,  quia  suis  finibus 
ezpuldi  quierunt  terras  vacuas,  aut  quia  oommerdum  expetunt 
cum  gente  seposita,  aut  etiam  quia  quod  suum  est  justo  bdlo 
petunt  Katio  hic  eadem  qn»  supra,  quia  dominium  intro- 
duci potuit  eum  reoqitione  talis  ‘usus,  qui  prodest  his,  illis  non 
nocet:  ideoque  dominii  auctores  id  potius  censendi  sunt  to- 
luisse. 

2 Exemplum  habemus  insigne  in  Motis  historia,  qui  cum  Num.%x.tt 
transeandam  haberet  per  alienos  fines,  primum  Idummo,  de-  ^ 

inde  Emorseo  has  tulit  leges,  iturum  se  ria  regia,  nec  deflexu- 
rum ad  possesuones  privatas.  Si  qua  re  ipsorum  haberet  opus, 
justum  pretium  eis  persduturum.  Qu»  conditiones  cum  repu- 
diarentur, ^justum  eo  nomine  beUum  intulit  Emormo.  Innoxius 
enim  transitus  denegohatur^  inquit  Augustinus,  qui 
humatUB  societatis  oeguissimo patere  deMbat.  aS^p, sa* 

3 Grmci,  qui  cum  Clearcbo : uopevolfieOa  Se  &v  oisaSe, 
ei  TI9  tifias  fuj  Xvirolff  dSucoSrra  /xev  roc  ireipacofieOa 
T019  6€oi9  afivva<T0€u.  Domum  ibimus,  si  nemo  molestus 
sit:  si  quis  injuriam  faxiat,  eum  Deorum  ope  arcere  conor 

ob  negatum  tranintiim  interfecit  transire  passus  non  esset:  notat  Scho- 
Heronles,  notante  id  ApoUodoro  {BibL  liastea  ad  Horatii  carmen  {Epod.  xvii. 
lib.  11.  0.  7,  § 7).  Graeci  Telephnm  8)  in  Canadiam.  Adde  legem  Longo^ 
beUo  petiere,  quod  eos  per  fines  suos  bardicam,  Lib.  ii.  Tit.  liii.  cap.  2. 


they  seek  traffic  with  a remote  nation ; or  because  they  seek  their  own 
in  a Just  war.  The  reason  is  the  same  as  above ; that  ownership 
might  be  introdnced  with  the  reservation  of  such  a use,  which  is  of 
great  advantage  to  the  one  party  and  of  no  disadvantage  to  the  other; 
and  the  authors  of  owner^ip  are  to  be  supposed  to  have  intended 
this*. 

2 We  have  a valuable  example  of  this  in  the  history  of  Moses, 
who  applied  lint  to  the  Edomites,  and  then  to  the  Amorttes  (Numb. 
XX.  and  xxi.),  for  leave  to  pass  through  the  land  on  condition  of  going 
by  the  king's  high  way,  and  paying  for  what  they  took.  And  when 
these  conditions  were  rejected,  he  on  that  account  made  war  on  the 
Amorites ; justly,  as  Augustine  says. 

3 The  Greeks,  of  the  ten  thousand  under  Clearcbus,  claimed  the 
same  Right ; so  Agesilaus,  Lysander,  the  Batavi,  Cimon.  The  middle 

* GroDoyiofl  in  a long  note  gives  veiy  strong  reasons  whj  this  Bight  of  Transit 
cannot  be  held,  and  cases  in  which  it  has  been  negatired. 
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piut  Ap^  himur.  Nec  multo  aliter  *^AffeBiIaus,  cum  ex  Asda  rediens  ad 

p.  211  c.  - , , P , - 

Troadem  renisset,  mterrogavit,  ut  amicum  se  an  ut  nosteia 
jM(Lp.229c.  transire  yellent : £t  ^Lysander  Boeotios,  rectis  se  hastis  trana- 
HM.iT.sa  ire  yellent,  an  inclinatis.  Batayi  apud  Tacitum  Bonnensibua 
nuntiant : Si  nemo  obsisteret^  innoxium  iter  fore : sin  arma 
p?4w?"^  occurrant,  ferro  viam  inventuros.  Cimon  quondam  Lace- 
daemoniis suppetias  laturus  per  agrum  Corintbium  traduxerat 
copias.  Reprehensus  a Corinthiis  quod  non  prius  ciyitatem 
compellasset : nam  et  qui  fores  alienas  pulset,  non  intrare  nisi 
domini  permissu:  At  vos,  inquit,  Cleonceorum  et  Megaren- 
sium fores  non  pulsastis,  sed  perfregistis,  censentes  omnia 
patere  debere  plus  valentibus.  Media  sententia  yera  est, 
* postulandum  prius  transitum ; sed  si  negetur,  yindicari  posse. 
^Ita  Agesilaus  ex  Asia  rediens  cum  a rege  Macedonum  trans- 
itum postulasset,  atque  is  consultaturum  se  dixisset : Consul- 
tet, inquit,  nos  interea  transibimus. 

4 Neque  recte  excipiet  aliquis  metuere  se  multitudinem 
transeuntium.  Jus  enim  meum  metu  tuo  non  tollitur : eoque 
minus,  quia  sunt  rationes  cayendi,  ut  si  diyisis  manibus  trans- 


r AgesUaut\  Vide  etiam  in  ejus  vita 
hac  de  re  Plntarchum.  (Pag.  604). 

k XysoiuierjEtinhiyusyitaeuDdem. 
(Pag.  446  D.) 

1 Portu2aiidMm/»nitf  e’onnMm]  Aris- 
tophanes AvUnu  (rers.  188) : 

Eiy  «loiTfp  iiiKU  PovXta§L€0a 

UvOtiSt  BouarmK  ^ioiov  airovtu9a. 

Ut  nos,  cum  nobis  Delphos  sumendum  est 
iter. 

Prius  Boeotos  transitum  deposcimus. 

Ubi  Scholiastes:  'rore  fi6vw  iioioif 
^tfTovartiff  ora»  <rrpaT€Ufia  Stdyp,  tunc 
demum  iter  pascitur ^ ubi  exercitus  tra- 
ducitur, Veneti  et  Germanis,  et  Gallis 


de  Marano  certantibus  iter  prsbuere. 
Paruta  xi.  lidem  Germanis  conque- 
rentibns  de  transitu  hostibus  dato,  os- 
tendunt id  nisi  armis  impediri  non  potu- 
isse, quibus  uti  non  mos  sibi,  nisi  in 
hostes  manifestos : eodem  libro.  Sic  et 
Pontifex  se  excusat,  libro  ejosdem  xii. 

^ lia  Agesilaus  ex  Asia  rediens  a rege 
Macedonum]  Etiam  hac  de  re  Plntar 
chnm  in  ejns  rita  inspice.  (Pag.  604.) 

1 Si  inermes]  Exemplum  in  excerpto 
legationum  xii.  et  apud  Bembnm  L.  vii. 
Historiee  Italicee,  [Immo  VeneUe,  fol. 
104.  Ed.  Ven,  1561.]  Vide  et  nota- 
bilia  pacta  de  transitu  inter  Frederlcum 


opinion  is  the  true  one ; that  a transit  is  first  to  be  requested ; but  if 
denied,  may  be  asserted  by  force.  So  Agesilaus,  when  the  king  of 
Macedon,  thus  applied  to,  said  he  would  consult,  replied,  Let  him  con- 
sult, meantims  we  shall  pan  through, 

4 Nor  can  any  one  properly  object  that  he  is  afraid  of  the  multi- 
tude of  those  who  make  the  transit.  For  my  Right  is  not  tidten 
away  by  your  fear;  and  this  the  less,  because  there  are  ways  of  pro- 
yiding  against  danger;  as  by  sending  the  body  of  persons  in  small 
parties,  and  without  arms,  as  the  Cologneso  proposed  to  the  Germans ; 
by  placing  guards  at  the  expense  of  the  transit-seekers ; by  taking 
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mittantur  copim^  ^si  inermes,  quod  Agrippinenses  Germanis  di- 
cebant : quem  morem  antiquitus  in  Eleorum  regione  observa- 
tum notavit  Strabo : si  impensa  transeuntis,  is  qui  transitum 
concedit,  sibi  praesidia  idonea  conducat:  ™si  obsides  dentur, 
quod  a Demetrio  Seleucus  postulabat,  ut  eum  intra  sui  imperii 
fines  subsistere  sineret.  Sic  etiam  metus  ab  eo  in  quem  bel- 
lum justum  movet  is  qui  transit,  ad  negandum  transitum  non 
valet.  Neque  magis  admittendum  si  dicas,  et  alia  posse  trans- 
iri : tantundem  enim  quivis  diceret,  atque  eo  modo  jus  trans- 
eundi plane  inteximeretur : sed  satis  est  si  sine  dolo  malo 
transitus  postuletur,  qua  proximum  ac  commodissimum  est 
Plane  si  injustum  moveat  bellum,  qui  transire  vult,  ^si  hostes 
meos  secum  ducat,  negare  transitum  potero : nam  et  in  suo 
ipsius  solo  ei  occurrere  atque  iter  impedire  fas  esset. 

6 Neque  vero  personis  tantum,  sed  et  mercibus  transitus 
debetur.  ^Nam  quominus  gens  quasque  cum  quavis  gente  se- 
posita commercium  colat,  impediendi  nemini  jus  est : id  enim 
permitti  interest  societatis  humanae ; nec  cuiquam  damno  id 
est : nam  etiam  si  cui  lucrum  speratum,  sed  non  debitum,  de-i 


Barbaronnm  et  lucimn  Angelum  apud 
Kicetam  libro  ii.  (cap.  4 et  7)  de  yita 
ejusdem  Isacii  aliquot  locb : in  imperio 
Germanico  transitum  postulans  de  dam- 
no resarciendo  caret:  ride  et  Crantzium 
Saxonicorttm  x.  et  Mendosam  In  Belgii 
eis,  C8$sar  Helretiis  iter  per  protin- 
dam  noluit  concedere,  quod  homines 
inimico  animo  existimabat  non  temper- 
aturos ab  injuriis  et  maleficio:  De  Bello 
Gallieo,  Lib.  i.  [cap.  7,  8.  Ex  quo 
Auctore  sit  Excerptum  Legcd,  initio 
istius  nots  indicatum,  omisit  Auctor, 
aut  Tjpographus,  in  omnibus  Editt. 
neo  in  ulla  GoUectione  ejusmodi  Ex- 


cerpiorum  inYenire  potuL] 

n Si  obsides  dentur]  Exemplnm  ha- 
bes Procopii  Persicorum  ii. 

‘ ^ Si  hostes  meos  secum  ducat]  Hoo 
dicebant  Franci,  qui  in  Venetia  erant, 
Narseti  Longobardos  secum  ducent4 
Gotthicorum  it.  (seu  Hist.  Misc.  c.  26). 
Alia  negati  itineris  exempla  habes  apud 
Bembum  libro  tii.  Italicorum  [Hist, 
Venet,  eodem  loco,  qui  in  Nota  antepen- 
ultima indicatus  est:]  apud  Parutam 
libro  Historice  Venetce,  v.  et  tt. 

* Vide  PuFENooBrnTM,  De  Jure 
Nat.  et  Gent.  Lib.  in.  cap.  ^ § 6,  cum 
Notis  nostris.  J,  B. 


hostages.  So  too  fear  of  war  from  him  against  whom  the  transit- 
seeker  makes  a righteous  war,  does  not  justify  him  in  refusing.  Nor 
is  it  enough  to  say  that  he  may  pass  another  way : for  erery  one 
might  say  the  same,  and  thus  the  Right  of  Transit  be  destroyed.  It 
is  enough  if  he  pass  bond  fide  by  the  shortest  and  most  convenient 
way.  If  indeed  he  who  seeks  transit  makes  an  unjust  war,  or  brings 
my  enemies  with  him,  I may  deny  the  transit ; for  in  such  a case  I 
might  meet  him  on  his  own  ground  and  stop  his  way. 

5 Transit  is  to  be  granted  not  only  to  persons,  but  to  merchan- 
dise ; for  no  one  has  a right  to  impede  one  nation  in  cultivating  trade 
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cedat,  id  damni  yice  reputari  non  debet.  Testimoniis,  qn»  ad 
hanc  rem  produximus  alibi,  addemus  unum  ^’ex  Philone : vaa-a 
Se  OdXarTa  <j>oprtiyois  aKxdaiy  aKivSuyco^  SiairXeiTatf  jcanol 
Ta9  dvTiS6<T€i^  wy  aWiiXais  dya6£y  avreKrlyovaiv  ai  y(£fm 

• Koiywvia^  i/utepm,  ra  fiey  eySeopra  Xajmftdyouam,  £y  Se  ayown 
irepiowriay  oyTivepwowrai,  (pOovoi  ydp  oJ^STrore  iraaav  t^v 
oiKov/nepfiy  eKpartfceyf  dXX'  ovSi  tos  peydXa^  oiJt^  ottoto- 
fjtdr  Mare  omne  navibus  onerariis  tuto  satis  navigoOur, 
^eo  commercio  quod  ex  naturalis  societatis  desiderio  inter 
nationes  intercedit^  dum  mutuo  aliarum  copia  aUarum 
opies  succurrit.  Nam  invidia  nunquam  end  orbem  untt^- 

Aqu.etjffn.  sum,  aut  moguos  efus  partes  invasit.  Altorum  ex  Plntarcho^ 

* qui  de  mari  sic  loquitur:  aypiov  ovra  /cal  dcv/u/3dXoy  tov  filor 
TovTo  To  oroi^eToy  auyqyj/e  «rai  TeXeioy  eiroifiae,  SiopBoipe^ 
pov  ralv  Trap  aWf^Aanr  emKovpieui,  rat  dvriSoaeax  Koivmylav 
epyaXppevoy  ko\  0cXiar*  Vitam  nostram  feram  alioqui  et 
commerciorum  exsortem,  hoc  elementum  sociavit  atque  per-- 
fecit,  supplens  quod  deerat  ope  mutua,  et  permutatione  re- 
rum societatem  amicitiamqus  concilians,  Quicum  conyenit 
Libanii  illud  : ov  ixkv  roi  irdura  ye  iraaiy  eyeipe  /Aepeaiv,  dXXd 
Sippei  rd  SSpa  icard  toi/9  yelpovs,  ek  /coiywrlay  tov^  dyOpti- 


o Ex  PhUoruI  In  legatione  ad  Caium. 
(Pag.  908,  999.) 

P Eo  commercio  quod  ex  naturali» 
societati»  desiderio  inter  natione»  inter- 
cedit]  Servias  ad  Eclogam  iv.  (vera.  37) 
navigatio  ex  mercimonii  ratione  deecen- 
dit.  Idem  ad  Georgicon  I.  (vera.  137) 
»ign\fieat,  necessitate  qucsrendarum  re- 
rum homines  navigandi  peritiam  ac 
studhim  reperisse,  commune  bonum  erat 
patere  commercium  maris,  [Ultima 
verba,  Commune  bonum,  &o.,  non  sunt 
Servii,  sed  Senece,  Ee  Benqf.  i.  8. 
J.  B.]  Ambrosias  in  opere  De  Creatione 
(sen  Hexaemer,  Lib.  iii.  cap.  6)  : Bo- 
num mare  tanquamhospitiumjluviorum. 


fons  imbrium,  derivatio  alluvionum,  in^ 
vectio  commeatuum,  quo  sibi  distantes 
populi  aqpulantur : qn»  ez  Basilio  snm- 
ta  Hexaemeri  iv.  (Pag.  45,  46,  Torn.  i. 
Ed,  Paris.  1638.)  Mare  foram  mundi, 
insolas  stationes  in  mari,  eleganter  dizit 
de  providentia  ii.  Theodoretns.  Ad- 
jungam his  Chrysostomi  ad  Stelechium 
verba:  r/  d»  tiv  cixoi  ti|v  irp6s  rde 
bwifuj^tas  evKoXiap  yevopitntP  nplr ; 
Xva  ydp  pn  btoiiroptas  t6  pifian 
diroTpoirfi  yiyvovro  'rfjv  evvovatas  rije 
nrp6^  dXXrfXove,  bxiTopwrlpa»  666o 
Tti»  BdXaTTo»  apTiKe  iratrraxov  'rift  yifv 
b 6coc*  Xva  tleirep  oLcov  iva,  njir  olicov* 
utfviIP  oljcovvrev,  olirn  dofuvd  npdc 


witii  another  remote  nation ; for  it  is  of  advantage  to  the  human  race 
that  such  intercourse  should  be  permitted : nor  is  that  a damage  to 
any  one;  for  if  any  one  misses  some  gain  which  he  had  reckoned 
upon  but  never  had,  that  is  not  to  be  reckoned  loss*.  So  Philo,  Plu- 

* Gronovins  notes  that  this  is  much  too  lax  and  liberal,  and  oontrsiy  to  the 
practice  of  nations,  as  he  shews  by  examples. 
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xovs  aywv  Trap  oKKiiXwv  \peia*  xai  (paivei  ros  e/x* 
TTopia^f  oTTws  Twv  TTUp  €vi<H9  0i/OM€Pa>i^  KOiv^v  61$  awavTas 
i^eytcri  rfjp  ccTroXai/aip*  Deua  non  omnia  omnibus  terroB 
partibus  concessit^  sod  per  regiones  dona  sua  distrxbuitj  quo 
homines  alii  aliorum  indigentes  ope  societatem  colerent. 

Itaque  mercaluram  excitavit,  ut  quce  usquam  nata  sunt,  iis 
communiter  frui  omnes  possent  Euripides  quoque  Supplici- 
bus Thesea  inducens  loquentem,  his  qu»  humana  ratio  in 
oommnne  bonum  reperit,  naTigationem  annumerat,  his  verbis 
(vers.  210) : 

USifTW  nr  pavaroXjifUiff , ds  einXXoy^ 

^E^oc/m»  oXXiyXoto’ii'  i»y  vmvoito  yif. 

Et  cuique  teme^  qu»  suum  ingenium  negat, 

Supplere  ratium  pelagiis  discursibus. 

Apud  Florum  est : Sublatis  commerciis,  rupto  foedere  generis  Lit.  ui.  & 
humani. 

XIV.  1 Sed  qussritur,  an  ita  transeuntibus  mercibus 
terra,  aut  amne,  aut  parte  maris,  qum  terrm  accessio  dici  pos- 
sit, vectigalia  imponi  possint  ab  eo,  qui  in  terra  imperium 
habet.  ’Certe  qusscunque  onera  ad  illas  merces  nullum  har 
bent  respectum,  ea  mercibus  istis  imponi  nulla  aequitas  patitur. 


dXXtfXow  «cal  rwv  rap* 

iavT^  iKatrrot  ry  irXii<rlov  ptTatiSobt 
ti/KoXwt  dvTtXafifidiqj  ra  'trap*  ixelvov, 
jcal  pucp6¥  pipot  icar^wv 

M9vep  dirdcrti^  Kvpun  wv,  irairra» 
Xov  yufopivmv  diroXa^y  koXcdv.  xal  vd» 
|^c<rrc  xaddirep  iitl  Tpairiin^  TrXovariat, 
Uxattrov  tum  SaiTvpdMcoM  t6  «-apare- 
StipivoM  airr^  dorra  rcp  ird/SpwSev  «ca* 
TOKMiptMte,  t6  itapaxelpeMOM  dtmXa^ 

peiM,  T»jV  X*  V®  P^^oM  iKTelMaura*  Quo- 
modo autem  toHs  digne  gute  expUeet 
faeilitatem  ad  mutua  commercia  nobis 
datam  9 Ne  ettim  itineris  longitudo  tm- 
pedimentum  aliorum  ad  alios  commea- 
tibus adfirrel,  breoiorem  viam,  mare 


seiUcet,  ubique  terrarum  disposuit  Deus, 
ut  mundum  tanquam  unam  domum  com- 
muniter inhabitantes,  cr^o  nos  invicem 
viseremus,  et  <qpud  se  nata  quisque  al- 
teri communicans  vicissim  conunode  aa- 
eiperet  res  egpud  Ulum  abundantes,  ac 
sio  exiguam  tenens  terne  partem,  itatan* 
quam  si  teneret  universam,  f rueretur 
egus,  qua  ubivis  sunt,  bonis.  Licet  ita- 
que nuno  tanquam  m communi  mensa 
convivarum  unicuique  ea  qua  sibi  appo- 
sita dare  alteri  lougiue  esocumbenH,  aa 
contra  qua  apud  ipsum  sunt,  accipere 
manu  tantum  extenta.  (’Torn.  n.  Pag. 
157.) 

* Propter  tranritnm  sohim  potest 


tsrch,  Libanius,  Euripides,  Florus. 

XIY.  1 It  is  made  a question  whether,  when  merchandize  thus 
passes  through  a country,  the  Rulers  of  that  country  may  impose  a 
transit-duty.  And  certainly  whatever  taxes  have  no  respect  to  the 
articles  of  merchandize,  cannot  equitably  ho  imposed  on  them.  So 
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Sic  nec  capitatio,  ciyibus  impouta  ad  sustentanda  reipublicte 
onera,  ab  exteris  transeuntibus  exigi  potest 

2 Sed  si  aut  ad  prasstandam  securitatem  mercibus,  aut 
inter  cetera  etiam  ob  hoc  onera  sustinentur,  ad  ea  compen- 
sanda vectigal  aliquod  imponi  merdbus  potest,  dum  modos 
caus»  non  excedatur.  ^Inde  enim  pendet  justitia,  ut  triboti 

\R0g-x.».  ita  et  vectigalis.  Sic  vectigal  equorum  et  neti,  qum  Isthmum 
Syriacum  transibant,  accepit  rex  Solomo.  De  thure  Plinius : 
Hirt.NaL  Evehi  non  poteat,  niai  per  Gehaa%it<ia.  ^Itaque  et  horum 
^ regi  penditur  vectigal.  Sic  ditati  Massilienses  ex  fossa  quam 

ex  Rhodano  in  mare  MariuS  duxerat,  irparTOfievoi  Toik  ova- 
nrXiovra^  Kai  toi)s  Karayo/uLerovi : ^vectigal  exigentea  ab  iia^ 
p.183.  qai  navibua  aacenderent  aut  deacenderent,  ut  Strabo  narrat 

p.37a  libro  quarto.  Idem  libro  octavo  nos  docet,  Corinthios  ab  an- 

tiquissimis usque  temporibus  vectigal  percepisse  de  merdbus, 
qu89  ad  vitandum  Male»  flexum,  terra  de  mari  in  mare  trans* 
TmAt  HM.  ferebantur.  Sic  pro  Rheni  transitu  pretium  accipiebant  Ro- 
De^t^  mani.  Etiam  in  pontibua  pro  tranaitu  datur,  inquit  Seneca. 
£t  de  fluminum  transitu  pleni  sunt  jurisconsultorum  libri. 

3 Sed  frequens  est  ut  aequus  modus  non  servetur,  cujus 
Fuci!?.n.n,  rei  Phylarchos  Arabum  incusat  Strabo,  hoc  addito : yaXeirov 

A\xg.Gm9,  * ^ 

igg 

Zabxr.  Omt,  omnino  aliquid  exigi,  eodem  jnre,  quo  oam  regem,  qum  inter  capitnlA  legitor 
Intr^le^^  rei  Bcuensu  quWis  alios  aroet.  Dicemus  Carol!  Calri,  cap.  14. 

GabelL  in  Notis  Gallicis.  Interim  Tide  quas  r Itaque  et  horum  regi  penditur  vec- 
^ scripsimus  in  PurEnnoBr.  De  Jure  Hgal\  Simile  apud  Leonem  Afhim  non 
Nat.  et  Oeni.  Lib.  iii.  cap.  ^ § 7,  ulti-  longe  ab  initio.  [Forte  Pag.  47,  Ed, 
msB  Editionis.  J.  B,  Elzevir.  1632.] 

q Inde  enim  pendet  justitia,  id  trihutd  • Vectigal  exigentes  ab  iis,  qui  navi- 

ita  et  vectigalis]  Vide  Legem  Longobar^  bus  ascenderent  aut  descenderent]  Huc 
dicam,  Librb  iii.  Titulo  1.  cap.  31,  33.  alludens  Aristophanes  in  Avibus  Tult 
et  epistolam  Episcopomm  ad  Ludovi-  interstrui  aerem,  ut  Dii  cogantur  de 


neither  a capitation  tax,  nor  taxes  for  the  general  purposes  of  the 
State,  can  be  required  of  foreigners  passing  through. 

2 But  if,  either  to  proride  security  for  the  morchandixe,  or  for 
this  along  with  other  oljects,  a burthen  fall  on  the  country,  a tax  may 
be  imposed  on  the  merchandize,  if  it  do  not  go  beyond  the  measure 
of  the  cause.  That  is  the  measure  of  the  equity,  as  of  other  taxes, 
so  of  duties  on  merchandize.  Thus  Solomon  (1  Kings  x.  28)  had  a 
tax  upon  horses  and  linen  yam  which  passed  the  isthmus  of  Suez. 
So  transit  duty  was  demanded  by  the  Gebanites,  Massillans,  Oorin* 
thians,  Romans.  And  the  jurists  have  much  to  say  of  the  passage  of 
rirers. 

3 But  this  limit  is  often  transgressed ; as  by  the  Arabian  chiefs. 
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yap  ev  rois  toctovtw  fcai  T019  avOaSeai  koivop  a(f>opuT0!jvat 
ficTpov  TO  k^kvoptp  XvaireXe^*  IXfficile  enim  eat,  ut  inter 
validos  et  feroces  d^niatur  modus  mercatori  non  gravis. 

XV.  1 Morari  qaoque  aliquantisper  prsBterrehentibus 

aut  praetereuntibus,  yaletudinis,  aut  alia  qua  justa  de  causa,  li- 
cere debet:  nam  est  et  hoc  inter  utilitates  innoxias.  * Itaque 
Ilioneus  apud  Virgilium,  cum  Trojani  in  terra  Africa  consistere  ^ 
vetarentur,  Deos  judices  audet  invocare:  et  probata  Grsems*^*^* 
querela  Megarensium  adversus  Athenienses,  qui  eos  portubus 
suis  arcebant,  vapd  rct  Koivd  Sisaia,  contra  jus  commune,  ut 
Plutarchus  loquitur:  ita  ut  Lacedmmoniis  nuUa  belli  causa 
justior  visa  fuerit®.  xtiSSi^ 

2 Cui  et  hoc  consequens  est,  ut  tugurium  momentaneum 
ponere  liceat,  puta  in  littore,  etiamsi  littus  a populo  occupatum 
concedamus:  nam  quod  decretum  prmtoris  adbibendum  dixit 
Pomponius,  ut  in  littore  publico  vel  mari  exstruere  quid  liceat, 
ad  permanentia  asdificia  pertinet : quo  et  illud  poet» : ^ od. 

Contracta  pisces  asquora  sentiunt 
Jactis  in  altum  molibus. 

XVI.  Sed  et  perpetua  habitatio  his,  qui  sedibus  suis  ex- 
pulsi receptum  quaerunt,  ^deneganda  non  est  externis,  dum  et 


Tietimaram  nidore  Tectigal  pendere. 
(Yen.  190,  etuqq,) 

* Raque  Humeu$]  Serrina  ad  enm 
locnm:  Occupantis  enim  est  possessio 
lUtoris : unde  ostenduntur  crudeles,  qui 
itkan  a communibus  prohibeant^  Laome- 
don abHercnle  oocunaqnod  enm  Troj» 
portu  pelleret,  Serrio  ibidem  narrante. 
[Non,  sed  ad  yers.  619.] 

* Hoo  erat  contra  fosdera.  Deinde 


libertatem  oommeroiomm,  non  Tero  fia- 
coltatem  tantnm  aliquantisper  morandi, 
de  qua  agitor  heic,  Megarensibus  Athe» 
menses,  denegabant.  Inspice  Ancto- 
rum loca  in  margine  a me  distinctios 
designata.  J.  B, 

^ Vide  PurBNDORV.  J}e  Jure  Nat. 
et  Oent.  Lib.  iii.  cap.  3.  § 10,  et  seqq. 
ubi  hso  qumsUo,  et  sequentes  aocura- 
tins  expenduntur.  J.  B. 


XY.  1 It  ought  also  be  permitted  to  those  that  trayel  through 
the  land,  to  tarry  there  for  a short  time  for  the  sake  of  health  or 
other  just  cause;  for  this  also  is  a harmless  use.  So  Ilioneus  in 
Virgil;  and  when  the  Megareans  complained  that  the  Athenians  ex- 
cluded them  from  their  ports  contrary  to  the  known  rules  of  justice, 
their  complaint  was  approred  by  the  Greeks. 

2 It  is  consequent  upon  this,  that  the  transit-maker  may  erect  a 
momentary  hut,  on  the  shore  for  instance,  though  the  shore  be  occupied 
already.  For  the  rule  that  it  requires  the  order  of  a judge  to  build 
on  the  shore  or  in  the  sea,  refers  to  permanent  structures. 

XVI.  Further,  a place  of  settlement  is  not  to  be  denied  to 
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impmum,  quod  constitutum  est,  subeant,  et  qum  alia  ad  yitan* 
das  seditiones  sunt  necessaria:  quam  mquitatem  recte  obser- 
yayit  diyinus  poeta,  cum  JSneam  inducit  has  ferentem  con- 
ditiones {JEn.  211. 192) : 

Socer  anna  Latinus  babeto. 

Imperium  solenne  socer. 

AnLRm.  Et  apud  Halicarnassensem  Latinus  ipse  mquam  esse  dicit 
^neee  causam,  si  sedium  inopia  compulsus  eo  adymusset 
Lib.xTiLp.  Barbarorum  est  hospites  pellere,  ait  ex  Eratostbene  Strabo: 
BeQ0ic.iii.7.  nec  probati  bae  in  parte  SpartanL  Ambrosio  quoque  judice 
illi,  qui  peregrinos  urbe  prohibent,  nequaquam  probmidi.  Sio 
iftrod.i.100.  JSoles  Colophonios,  Rhodii  Pborbantem  ejusque  socios,  Cares 
duS!I:  V.  sML  Melios,  La<^semonii  Minyas,  Cummi  alios  ad  se  adyentantes 
on».TU.  exceperunt.  At  de  iisdem  Minyis  recte  Herodotus,  cum  re- 
ukiT.148.  oepti  partem  imperii  poscerent,  ait  eos  xa<  wot^am 

ev^  ooia,  injuriosos  finisse  et  fecisse  qute  faoere  fite  non 
i,ib.iT.<L  erat:  benefirium  ab  illis  in  injuriam  Tersum  dixit  Yaleriaa. 
Maximus. 

ZYII.  Sed  et  si  quid  intra  territorium  populi  est  deserti 
ac  sterilis  soli,  id  quoque  adyenis  postulantibus  ooucedeudum 
est,  aut  etiam  ab  illis  recte  occupatur,  quia  occupatum  censeri 
non  debet,  quod  non  excolitur,  msi  imperium  quod  attinet, 
quod  populo  yeteri  salyum  manet.  Trojanis  data  a Latinis 
Aboriginibus  jugera  duri  atque  asperrimi  agri  septingenta, 

n ut  Serviut  notat]  Ex  Catone,  Si-  * Separare  a commerciis  communis 
senna,  aliisqne  vetemm.  pareniis]  Plntarchos  PericU  de  Megom 


foreigners  who  are  expelled  from  their  own  country;  proyided  that 
they  submit  to  the  constituted  government,  and  such  other  regulations 
as  are  requisite  to  avoid  confusion.  So  Virgil,  Dionysius  of  Halicar- 
nassus, Eratosthenes,  the  Eolians,  Rhodians,  Carians,  Laoed»monians, 
Oumseans.  But  when  the  Minyans  coming  thus,  asked  theLaced»- 
monians  to  share  their  power  with  them,  they  were  injurious  aggreeson, 
as  Herodotus  speaks ; and  Valerius  says  that  they  turned  a benefit 
into  an  injury. 

XVn.  And  if  there  be  any  portion  of  the  soil  of  a territory 
desert  and  barren,  that  also  is  to  1m  given  up  to  immigrants  who  asfc 
for  it;  or  even  may  be  rightly  occupied  by  them ; because  that  which 
is  not  cultivated,  is  not  to  be  conceived  as  occupied,  exoept  as  to  the 
ownership,  which  continues  to  be  in  the  old  people.  So  the  Latin 
Aborigines  granted  land  to  the  Romans ; so  Dio  Prussoensis  says ; so  the 
Ansibarii  in  Tacitus  held : though  their  general  doctrine  was  wrongly 
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'ut  Seryius  notat.  Apud  Dionem  Prasseensem  oratione  vii. 
legimus:  oi^er  a^iKOvas»  oi  Tijy  dpytju  Ttfi  j(wpa^ 

^ofiewoi : nihil  peccant  qui  partem  terree  incultam  colunt» 
Clamabant  olim  Ansibarii : sicut  ccdum  DiiSy  ita  terras  generi  Tadt  Atm. 

« xilL». 

mortahum  aatcu,  quosque  sint  vacuas^  eas  publicas  esse : So^ 
lemy  quin  etiam  et  sidera  respicientes  quasi  coram  itUerro- 
gabantf  vMentne  contueri  inane  solum : potius  mare  super^ 
funderent  adversus  terrarum  ereptores»  Sed  male  diota  b»o 
generalia  rei  pneaenti  aptabant : nam  term  illm  non  omnino 
erant  yacum,  ^ pascent  pecoribus  et  armentis  militum  ser* 

Tiebant : qu»  justa  Bomanis  negandi  causa.  Nec  minus  juste 
jam  olim  Bomani  ex  Gallis  Senonibus  qusarebant:  quod  /usur.T.9& 
esset  agrum  a possessoribus  petersy  aut  minosri  arma  f 

XYIII.  Post  jus  commune  ad  res  sequitur  jus  commune 
ad  aetus:  quod  datur  aut  simpliciter,  aut  ex  suppositione. 
Simpliciter  datur  hoc  jus  ad  actus  tales,  quibus  ea  comparan- 
tur, nne  quibus  vita  commode  dnd  nequit.  Non  enim  par 
hic  necessitas  requiritur  ut  in  re  aliena  arripienda : quia  hio 
non  agitur  de  eo,  quod  fiat  domino  inyito,  sed  de  modo 
acquirendi  dominis  Tolentibus:  tantam  ne  id  aut  lege  lata, 
aut  conspiratione  impedire  liceat.  Est  enim  tale  impedi** 
mentum  naturm  societatis  contrarium  in  his,  quas  dixi,  rebus. 

Hoc  est,  quod  Ambrosius  Tocat,  ^separare  a commerciis  comr  m q^c.  ul 
munis  parentiSy  fusos  omnibus  partus  negare,  consortia  w- 

rentOmt  (pag.  168  b)  : alruSfieyoi  ircf-  Sm  'ASfivaToi  xparoStriv  ttpyetrdai,  xal 
crfjt  fiiv  dyopav,  Trdirrtap  di  XipepwP,  dxcXavvccrOoi  wapd  rd  KOivd  dlxaia* 


applied  in  ibat  case;  for  the  lands  were  occupied : so  the  Romans 
rightly  resisted  the  Senones  on  the  same  ground. 

XVUL  After  the  Common  Right  to  things  follows  the  Common 
Right  to  acts;  and  this  is  giren  either  simply  or  hypothetically. 
There  is  giren  nmfly  a Right  to  those  acts  without  which  life  cannot 
oonyeniently  be  sustained,  and  others  which  may  be  eompared  with 
these.  The  same  necessity  is  not  required  here^  as  in  taking  what 
belongs  to  another ; for  here  we  do  not  speak  of  what  may  be  done, 
the  owner  being  unwilling ; but  of  the  mode  of  acquiring  things  with 
the  ownei^B  consent;  asserting  only,  that  he  may  not  prerent  the 
acquisition  either  by  law  or  by  conspiracy.  For  such  impediment  in 
such  matters  is  contrary  to  the  nature  of  human  society.  This  is, 
as  Ambrose  says,  to  separate  onrselyeB  from  the  intercourse  of  our 
common  parent ; to  deny  what  is  giyen  for  all ; to  tear  up  the  root 
of  our  common  life.  For  we  do  not  now  speak  of  superflaities,  the 
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vendi  averruncare.  Nam  de  superracuis  et  mere  Tolaptariis 
non  agimus,  sed  de  his  quae  yita  desiderat,  puta  alimentis, 
vestimentis,  medicamentis. 

XIX.  Ad  haec  igitur  aequo  pretio  comparanda  jus  esse 
omnibus  hominibus  asseveramus : demto,  si  a quibus  petitur 
ipsi  ejus  rei  indigeant : ^quomodo  in  summa  penuria  frumenti 
venditio  prohibetur.  £t  tamen  ne  in  tali  quidem  necessi- 
tate expelli  posse  admissos  semel  peregrinos,  sed  commune 
malum  communiter  tolerandum  ostendit  indicato  jam  loco 
Ambrosius. 

Molina jmq».  XX.  Ad  sua  autem  vendenda  non  aequum  jus  est:  nam 
cuilibet  liberum  est  statuere,  quid  velit  acquirere  aut  non. 
Ita  vinum  et  alias  merces  exoticas  olim  non  recipiebant  Belgae. 
gS.  w^5.  Arabibus  Nabataeis  Strabo,  eiaaywyifia  ^ earl  rd  fiev 

ijb.xvi.p.  g ou  wairreXws:  ^importare  merces  quasdam 

licet,  quasdam  non  item. 

XXL  1 In  hoc  jure,  quo  diximus,  inesse  censemus  etiam 
libertatem  matrimonia  ambiendi  et  contrahendi  apud  vicinas 
gentes : puta,  si  virorum  populus  aliunde  expulsus  alio  adve^ 
nerit : ^nam  sine  femina  aetatem  agere  etsi  humanae  naturae 


Dequerebantur  omna  ee  mercatu,  omni 
portu,  quem  tenerent  Athenientet,  arceri 
depeUique  contra  gentium  jura.  Seneca 
epistola  lxxxfii.  recitato  Yirgilii  loco 
(Oeorg.  i.  53): 

Et  quid  quaeque  ferat  regio  et  quid  quaque 
recuaet 


Ista  in  regione  descripta  sunt,  ut  neces- 
sarium mortalibus  esset  inter  ipsos  com- 
mercium,  si  invicem  alius  alio  aliquid 
peteret.  Idem  Naturalium  v.  18.  Quid 
quod  omnibus  inter  se  populis  commer- 
cium dedit,  et  gentes  dissipatas  lods, 
miscuit?  Vide  Anglomm  querelas  de 


mere  instruments  of  pleasure;  but  of  the  neceasaries  of  life,  food, 
clothing,  medicaments. 

XIX.  We  say  then  that  these  thihgs,  all  men  have  a Right  to 
purchase  at  a fair  price ; excepting  when  they  from  whom  they  are 
asked,  themselves  need  them : as  in  a great  scarcity  of  Com,  it  is  for- 
bidden to  be  sold.  And  yet  even  in  such  a necessity,  foreigners  once 
admitted  cannot  be  expelled,  but  the  common  evil  is  to  be  borne  in 
common,  as  Ambrose  says. 

XX.  We  have  not  the  same  Right  to  sell  what  we  have;  for 
every  one  is  free  to  decide  what  he  wiU  acquire,  and  what  not.  Thus 
formerly  the  Belgians  would  not  admit  wine  and  other  foreign  mer- 
chandize : and  the  Arabians  admitted  some  articles  and  not  others. 

XXI.  1 In  the  Bight  of  which  we  speak  is  included,  we  con- 
ceive, the  Right  of  seeking  and  making  marriages  with  neighbouring 
nations : if  for  instance,  a population  entirely  male  expelled  from 
some  other  place  come  thithCr.  For  to  live  without  marriage,  though 
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non  omnino  repugnat,  repugnat  tamen  naturm  plerorumque 
hominum.  Cmlibatus  enim  non  nisi  excellentibus  animis  con- 
venit. Quare  facultas  comparandi  uxores  adimi  viris  non 
debet.  Romulus  apud  Livium  vicinos  rogat,  ne  graventur  ub.  1.9. 
homines  cum  hominibus  sanguinem  et  genus  miscere.  Canu- 
leiuB  apud  eundem : Qmmibium  petimus f quod  finitimis  ea-  lii».  it.  a 
iernisque  dari  sohU  Jure  belli  injuste  negatas  nuptias 
juste  victor  auferret^  Augustino  judice.  dh, 

2 Leges  autem  civiles  aliquorum  populorum,  qum  connu- 
bia  exteris  negant,  aut  ea  ratione  nituntur,  quod  tempori- 
bus, quibus  sunt  conditae,  nulli  erant  populi,  quibus  non  femi- 
narum copia  suppeteret,  aut  non  de  quibusvis  connubiis  agunt, 
sed  de  iis,  quae  justa  sunt,  hoc  est,  qu»  speciales  quosdam 
juris  civilis  effectus  producunt 

XXII.  Ex  suppositione  jus  commune  est  ad  actus,  quos 
populus  idiqms  externis  promiscue  permittet  Nam  tunc  si 
unus  populus  excludatur,  ei  fit  injuria.  Sic,  si  externis  ali- 
cubi venari,  piscari,  aucupari,  margaritas  legere  licet,  si  ex 
testamento  capere,  si  res  vendere,  si  etiam  extra  penuriam 
feminarum  conjugia  contrahere,  uni  populo  id  negari  non 


Hispanis  apnd  Thnamun  libro  Lxxi. 
in  l^toria  anni  cIo  Io  lzxx. 

7 Quomodo  in  summa  penuria  Jru^ 
meuH  vendiUo  prohibetur]  Cassiodoms 
1.  «fustola  xxxxY.  Copia  Jrumentorum 
debet  promneue  primum  prodetsop  cut 
mucitur. 


> Importare  merces  quasdam  licet, 
quasdam  tum  item]  Vide  Crantsiom 
Saxonieorum  xi.  ( Cap.  3.) 

* At  Tero  necesse  non  est,  nt  Popnln% 
sire  Tiromm,  sire  ntrinsqne  sexus,  nnin« 
quam  intereat.  Plora  diximus  in  notis 
Gallicis.  J,  B, 


not  entirely  repugnant  to  human  nature,  is  repugnant  to  the  nature 
of  most  men.  Celibacy  suits  only  superior  minds:  therefore  men 
ought  not  to  be  deprired  of  the  means  of  getting  wires.  8o  Romulus 
in  Liry : so  Canuleius.  8o  Augustine. 

2 The  Laws  of  some  nations,  which  deny  marriage  to  strangers, 
either  depend  on  this  ground,  that  at  the  time  when  they  were  made 
there  was  no  people  which  had  not  a sufficient  supply  of  women ; or 
they  do  not  treat  of  marriage  in  general,  but  of  that  marriage  which  is 
legitimate  in  a peculiar  sense,  that  is,  which  produces  some  special 
kind  of  legal  effects. 

XXII.  The  Right  hypothetical  to  acts,  refers  to  acts  which  any 
nation  has  permitted  to  strangers  generally : in  this  case,  if  one  people 
be  excluded  from  such  acts,  it  is  wronged.  Thus  if  it  be  permitted  to 
strangers  to  catch  beasts,  fish,  birds,  in  certain  places,  or  to  get  pearls; 
to  tidce  legacies,  to  sell  goods,  to  contract  marriages,  even  without  the 
plea  of  want  of  women,  that  cannot  be  denied  to  one  particular  people. 
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potest ; nisi  delictttm  prsecesserit:  qua  de  caussa  BcajammitiB 
jud,  zz.  Hebraei  ceteri  ademerunt  oommbii  facultatem, 

XXIII.  Sed  de  permissis  quod  diximus,  mteDigeiidum 
est  de  his,  qu»  permissa  sunt  tanquam  ex  ?i  naturalis  liber- 
tatis nulla  lege  sublatae : non  si  permissa  cdnt  per  beneficium, 
relaxando  legem : nam  in  beneficii  negatione  nulla  est  injuria. 
Atque  ita  arbitramur  conciliari  posse,  quod  post  Franiaacum 
Diip.  lOB.  Victoriam  quasi  ei  contrarius  notarit  Molina. 

XXIV.  Quaesitum  memini,  an  populo  alicui  Ikeat  cum 
alio  populo  pacisci,  ut  is  populus  certi  generis  fructus,  qui 
alibi  non  nascuntur,  sibi  soli  vendat.  Licere  censeo,  ri  is,  qui 
emit  populus  paratus  sit  aliis  vendere  aequo  pretio : nam  alia^ 
rum  gentium  non  interest,  a quo  emant  quod  ad  derideria 
naturae  attinet.  Lucrum  autem  alter  alteri  praevertere  licite 
potest,  maxime  si  causa  subsit,  ut  si  qui  id  stipulatus  est 
populus  alterum  populum  in  suam  tutelam  reoepm*it,  sum- 
tosque  eo  nomine  faciendos  habeat.  Talis  autem  coemtio,  eo 
quo  dixi  animo  facta,  juri  naturae  non  repugnat,  quanquam 
solet  interdum  ob  utilitatem  publicmn  legibus  civilibus  pro- 
UberL 


excepi  on  account  of  a delinquency ; on  which  account  the  rest  of 
the  Hebrews  took  away  from  the  ^njamites  the  right  of  intermar- 
riage with  them. 

XXin.  Bat  what  is  said  of  such  permiasioas,  is  to  be  undentood 
of  such  things  as  are  permitted  in  virtue  of  natural  liberty  not  taken 
away  by  law ; not  of  those  things  which  are  permitted  by  indulgence^ 
as  a relaxation  of  law : for  there  is  no  wrong  in  denying  an  indulgence. 
And  thus  Francis  Victoria  and  Molina  may  be  reconciled. 

XXIV.  I recollect  a question  raised,  Whether  it  be  lawful  for  one 
people  to  make  an  agreement  with  another,  that  they  will  sell  to  them 
alone  fruits  of  a certain  kind,  which  grew  nowhere  else.  I conceive  it 
to  be  lawful,  if  the  buying  people  be  ready  to  sell  them  to  othen  at  an 
equitable  price : for  it  makes  no  difference  to  other  nations,  from 
whom  they  buy  what  gratifies  their  natural  desires.  And  one  party 
may  anticipate  another  in  a gainful  trade ; especially  if  the  people 
making  this  bargain  have  taken  the  other  people  under  its  protection, 
and  hare  incurred  expense  on  that  account.  Such  forestalling  and 
monopoly,  made  with  the  intention  which  I have  described,  is  not  con- 
trary to  Natural  Law ; although  sometimes  it  is  prohibited  by  Ciril 
Law,  on  account  of  public  utility. 


CAPUT  III. 


BE  ACQUISITIONE  OBIQINARIA  KEBUM,  UBl  BE  MABl 
ET  FLUMINIBUS. 


L Originariam  aequmtionem 
fieri  per  dwisionem  aut  occur 
paiionem. 

II.  Hejiciuniur  hie  edit  modiy 
conceeaio  jurie  inoorpcraliM, 

III.  Item  specificatio. 

lY.  Occupatio  duplex^  ad  impe- 
riumy  ad  dominium:  qucd 
distinctio  explicatur. 

Y.  OceupcOionmmchiliumlege 
posse  asUeverti. 

YL  Quo  jure  nUatur  dominkm 
in/dntium  st  amentium. 

YIL  Flumina  occupari  posse. 

YIII.  An  et  mars  f 

IX.  Olim  in  partibus  Romani 
imperii  id  non  Ueuisse. 

X.  Natures  tamm  jus  non  ob- 
stare tn  parte  maris,  ques 
terris  quasi  clausa  sit. 

XL  Quomodo  talis  occupatio 
fiat,  et  quamdiu  duret. 


Xn.  Talem  occupationem  jxts  non 
dare  impediendi  transitus 
innoadi. 

XIIL  Imperium  in  partem  mo- 
rn occupari  posse,  et  quo- 
modo. 

XIY.  Vectigal  newigantthus  mari 
ex  certis  causis  imponi  posse, 

XY.  De  pactionibus,  qum  popu^ 
lum  aliquem  ultra  certos 
terminos  vetant  namgars. 

XYl.  FUsminis  cursus  mutatus 
an  territorium  immutet,  eum 
distinctione  explicatur. 

XVn.  Quid  sentiendum  si  alveus 
plane  mutatus  sit  f 

XYIIL  Flumen  interdum  totum 
accedere  territorio. 

XIX.  Res  derdietas  occupanti  ce- 
dere, nisi  populus  dominium 
quoddam  generals  occupor 
verit. 


I.  QIN6ULAKI  jure  aliquid  nostram  fit  acquisitione  origi- 
O naria  aut  derivativa.  Originaria  acquisitio  olim,  cum 
genus  humanum  coire  posset,  fieri  potuit  etiam  per  divisionem, 
ut  diximus,  ^nunc  per  occupationem  tantum. 

II.  Dicat  forte  aliquis,  etiam  concestione  servitutis,  con- 
stitutione pignoris  aliquid  originarii  acqmri : sed  recte  expen- 

* Potest  adhno  hodie  per  dirisioneiD,  nt  ostendimiiB  in  Notis  nostris  Gallicis.  J.  B. 


Chapter  ITE.  Of  the  original  acquisition  of  property  tn  things : and 
herein  of  the  Sea  and  Rivers. 

1.  A thing  may  become  our  property  by  acquisition,  original  or 
derivative.  Original  acquisition  formerly,  when  the  human  race  could 
meet  together  and  agree,  might  be  made  by  division;  at  present  it  is 
only  made  by  occupation. 

IL  It  may  be  said  perhaps  that  property  xmiy  be  originally 
acquired  by  being  given  on  conditions,  as  a farm;  or  deposited  as  a 
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denti  apparebit  id  jus  novum  non  esse  nisi  modo : nam  virtute 
ipsa  inerat  in  dominio  domini. 

tfoStSai  Paulus  jurisconsultus  acquirendi  causis  et  hanc  annu- 

'^i^-deAeq.  mmut,  qu89  maxime  videtur  naturalis,  si  quid  ipsi,  ut  in  rerum 
natura  esset,  fecimus.  Sed  cum  naturaliter  nihil  fiat  nisi  ex 
materia  prius  existente,  ea  si  nostra  fuerit,  continuabitur  domi- 
nium specie  introducta : si  nullius,  ad  occupationis  genus  hiec 
acquisitio  pertinebit:  sin  aliena,  jam  naturaliter  nobb  solis 
eam  non  acquiri  infra  apparebit. 

IV.  1 De  occupatione  ergo,  quse  post  prima  illa  tem- 
pora solus  est  naturaJis  et  originarius  modus,  videndum  est 
nobis.  In  his  autem,  qum  proprie  nullius  sunt,  duo  sunt 
occupabilia,  imperium  et  dominium  quatenus  ab  imperio  dis- 
tinguitur.  Seneca  itahsBC  duo  expressit:  ^Ad  rtgts  potuUu 
omnium  pertinet^  ad  singulos  proprietcbs.  Dion  Prusieensis 


OraL  xxxL 
p.  324  o. 


hoc  modo : vj  iroXeeis  ctXX*  ovUp  tittov  twp  Ksicrif^ 

fAsvwv  sKaoTo^  Kvpw  €(TTi  Twp  iavTov*  Regio  civitatis  est : 


■ Ad  rege$  poietta»  omnium  pertinet, 
ad  singulos  proprietas]  Locqb  est  libro 
▼II.  de  Beneficiis  c.  !▼.  sequitor,  c.  ▼. 
Omma  rex  imperio  possidet,  singuli  do- 
minio,  et  c.  ri.  Ceesar  omma  habet: 
JUeus  privcda  tantum  ac  sua.  Sym- 
machus X.  epist.  54.  Omnia  regitis, 
sed  suum  cuique  servatis.  Philo  libro 
erepi  <f»vTOupylae*  oi  fiaerikeiv  Kai  r£v 
Kara  Ttjv  derdvTtov  6vree  imj- 

pdnrtcv  ieerrorai,  Kai  bow»  iiriKpareXv 
oi  Uiwrai  ioKovai,  p6va  ravra  Sxmu 


vopl^ovrai  Serep  imTpoerott  xai  iirtpe- 
Xtrraie  iyxsiploaie»,  d<pi*  iv  icai  rds 
irriatove  irpoebiovs  Inkiyovetu'  Reges 
cum  sint  domini  omnium,  qua  in  ipso- 
rum sunt  ditione,  etiam  eorumquaa pri- 
vatis possidentur,  tamen  videntur  ea 
tantum  habere  qua  procuratoribus  et 
rationalibus  suis  dispensanda  commit- 
tunt, a quibus  annuos  recipiunt  proven- 
tus. (Pag.  222  B.  Ed.  Paris.)  Plinius 
Panegyrico : tandem  imperium  princ^ds 
quam  patrimonium  mqpu  est.  (Cap.  50.) 


pledge : but  on  consideration,  it  will  appear  that  such  ownership  is  not 
new,  except  in  its  form;  by  its. own  virtue,  it  resided  in  the  ownership 
of  the  former  owner. 

III.  Panins  the  Jurist  adds,  to  the  enumeration  of  the  causes  of 
acquisition  this,  if  we  have  made  anything,  so  as  to  cause  it  to  exist. 
But  since,  in  the  course  of  nature,  nothing  can  be  made  except  out  of 
pre-existing  matter,  if  that  matter  was  ours,  the  ownership  continues 
when  it  assumes  a now  form ; if  the  matter  was  no  one's  property,  this 
acquisition  comes  under  occupation ; if  the  matter  belong^  to  another, 
the  thing  made  is  not  ours  alone,  as  will  appear  below. 

IV.  1 Therefore  we  have  to  consider  occupation ; which,  after  that 
primitive  time,  is  the  only  natural  and  original  mode  of  acquisition.  In 
things  which  are  properly  no  one’s,  two  things  are  occupable;  the  lord- 
ship, and  the  ownership,  so  far  as  it  is  distinguished  from  the  lordship. 


Cap.  ni.] 
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at  non  eo  minus  in  ea  suuni  quisque  possidet.  Imperium 
duas  solet  habere  materias  sibi  subjacentes,  primariam  perso^ 
nas,  qufe  materia  sola  interdum  sufficit,  ut  in  exercitu  yirorum, 
mulierum,  puerorum  quserente  noyas  sedes;  et  secundariam 
locum,  qui  territorium  dicitur. 

2 Quanquam  autem  plerumque  uno  actu  qumri  solent  im- 
perium et  dominium,  ^sunt  tamen  distincta:  ideoque  domi- 
nium non  in  dyes  tantum,  sed  et  in  extraneos  transit,  manente 
penes  quem  fuit  imperio.  Siculus  libro  de  C<mditumibus  Agro-> 
rum : Auctores  assignatumis,  divicionisque^  non  suffimmtibus 
agris  coloniarum,  quos  ew  vicinis  territoriis  sumsissent, 
assignaverunt  quidem  Juturis  civibus  coloniarum;  Sed 
jurisdictio  in  agris,  ^qui  assignati  sunt,  penes  eos  remansit, 
ex  quorum  territorio  sumti  sunt,  Demosthenes  oratione  de 
Haloneso,  agros,  qui  eorum  sunt,  quorum  est  territorium,  yocat 
e^yicnZ/uara,  ^qui  in  alieno  imifiaTo, 

Y,  In  loco  autem,  cujus  imperium  jam  occupatum  est, 
jus  occupandi  res  mobiles  anteyerti  posse  lege  dyili  supra 


^ Smii  Umen  dittmOd\  Itaque  et 
apud  ApoUodorum  Tideae,  tum  Arcadi» 
tum  Attic»  terna  divisas,  uno  retinente 
•wav  rb  Kfiarot  omne  imperium.  [Rt6- 
Hath,  Ub.  IU.  cap.  ix.  § 1.  et  cap.  xir. 
§6.] 

* Amplias.  Gobsiub  legit  heic  recte 
eis  agros,  ex  vestigio  lectionis  MSB.  et 
Edd.  eis  agris.  Locus  est  pag.  25.  m 
/in.  Editionis,  quam  curavit  idem  Vir 
Doctissimus:  qui  etiam  optime  ostendit, 


quod  divisum  fuerat,  sed  non  adsigna- 
tum  futuris  civibus  Coloniarum,  man- 
sisse illorum,  quorum  antea  fuerat.  Quod 
autem  adaignatum  faerat,  id  omnino 
accedebat  jurisdictioni  Coloni».  Yid. 
Aniiq.  Agrar,  in  eodem  Volumine,  pag. 
114.  et  seqq.  Adeoque  locus  nil  ad  rem 
fuit.  J.  B, 

* Permutat  heic  Auctor  sensum  vo- 
cum Gmcamm.  Vide  locum  Oratoris 
Grasci,  pag.  84  b.  J,  B, 


Kings  baye  power  oyer  all  things  (the  lordship) ; indiyidaals  haye 
property  (ownership.)  The  dty  is  the  king's;  but  nerertheless  in  tho 
city  each  has  his  own.  Lordship  has  two  kinds  of  matter  subject  to 
it ; primary,  persons,  which  matter  alone  sometimes  suffices ; as  in  the 
case  of  a body  of  people  (men,  women,  and  children,)  seeking  a new 
settlement;  and  secondary,  a place,  which  is  called  a Urritory, 

2 Therefore,  though  lordship  and  ownership  are  commonly  acquired 
by  one  act,  they  are  really  distinct.  The  ownership  may  pass  not  only 
to  citizens,  but  to  strangers ; while  the  lordship  remains  in  the  same 
hands  as  before.  So  Siculus  JDe  Conditionibus  Agrorwn,  Demosthe- 
nes uses  different  words  for  landed  property  in  our  own  territory  and 
in  another. 

V.  In  a place  in  which  the  lordship  is  already  occupied,  the  right 
of  occupying  moreable  things  (as  wild  beasts,  birds,  &c.)  may  be  barred 

17 


[grot.] 


258  DE  ACQUISITIONE  OEIGINABU  RERUM,  [Lib.  UL 


diximus.  Est  enim  hoc  jus  ex  jure  natur»  permittente,  non 
prmcipiente,  ut  liceat  semper.  Neque  enim  id  requirit  hu- 
mana societas.  Quod  si  quis  dicat  rideri  jus  gentium  esse, 
ut  id  liceat : respondebo,  etiamn  in  aliqua  parte  orbis  id  com- 
muniter ita  receptum  sit,  aut  fuerit,  non  tamen  habere  rim 
pacti  intor  gentes,  sed  esse  jus  cirile  pluxinm  gentium  distri- 
butim,  quod  a singulis  tolli  potest  £t  talia  multa  sunt,  qu» 
juris  gentium  rocant  jurisconsulti,  ubi  de  rerum  dirisione  et 
acquirendo  dominio  agitur. 

VI.  Notandum  et  hoc,  si  solum  jus  naturale  spectamus, 
dominium  non  dari  nisi  in  eo,  qui  ratione  utitor.  Sed  jus 
gentium  ob  utilitatem  communem  introduxit,  ut  et  infantes, 
et  furiosi  dominia  accipere  et  retinere  possent,  personam 
ilbrum  interim  quasi  sustinente  humano  genere.  Sed  nimi- 
rum humana  jura  multa  constituere  possunt  praster  naturam : 
contra  naturam  nihil.  Ideo  dominium  hoc,  quod  favore  in- 
fantium et  his  similium,  consensu  gentium  humanius  yiyen- 
tium  introductum  est,  stat  intra  actum  primum,  neo  ad 
actum  secundum,  ut  loquuntur  scholse,  potest  pertingere,  id 
est,  ad  habendi,  non  ad  per  se  utendi  jus  pertinet  Nam 
alienatio  et  si  qua  huic  sunt  similia,  in  ipsa  sui  natura  inclu- 
dunt actum  utentis  ratione  roluntatis,  qu»  in  talibus  existere 


by  the  Civil  Law,  as  we  have  said  (B.  n.  o.  il.  § v.).  For  the  right  to 
take  such  things  is  from  a permission  of  Natural  Law  $ not  from  a com- 
mand, directing  that  there  shall  always  be  such  liberty.  Nor  does 
human  society  require  that  it  should  be  so.  If  any  one  should  say 
that  it  appears  to  be  a part  of  ju$  gentium  that  such  a liberty  should 
exist ; I reply,  that  although  in  any  part  of  the  earth  this  be  or  should 
be  BO  received,  yet  it  has  not  the  force  of  a general  compact  among 
nations : but  is  the  Civil  Law  of  several  nations  distributi vely,  which 
may  be  taken  away  by  nations  singly.  There  are  several  suc^  points 
which  the  Jurists  say  are  juris  gentium,  in  what  relates  to  the  division 
and  acquisition  of  property. 

VI.  It  is  to  be  observed  also,  if  we  regard  Natural  Law  alone,  that 
there  is  no  ownership  except  in  a creature  endowed  with  reason.  But 
the  jus  gentium  has  introduced  an  assumption,  on  the  ground  of  com- 
mon utility,  that  infants  and  insane  persons  can  receive  and  retain 
ownership,  the  human  race,  as  it  were,  performing  their  parts  for  them. 
And  in  fact  many  things  besides  nature  may  constitute  Rights,  though 
nothing  can  constitute  Rights  against  nature.  Therefore  this  owner- 
ship which  is  thus  introduced  in  favour  of  infants  and  the  like  by  the 
custom  of  civilixed  nations,  stops  at  the  primus  actus,  the  potential  fact 
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non  potest  Quo  non  male  referas  illud  Pauli  apostoli, 
pupillum  quanquam  rerum  paternarum  dominum,  dum  ejus 
est  astatis,  nihil  differre  a seryis,  exercitio  dominii  scilicet 
De  mari  ompimus  supra  aliquid  dicere,  quod  nunc  absolyendum 
est 

yil.  Flumina  occupari  potuerunt,  quanquam  nec  supra 
nec  infra  induduntur  territorio,  sed  cum  aqua  superiori  et 
cum  inferiori,  aut  cum  mari  cohasrent  Sufficit  enim  quod 
major  pars,  id  est,  latera  clausa  sunt  ripis,  et  quod  compara- 
tione terrarum  exiguum  quid  est  flumen. 

VIII.  Ad  hoc  exemplum  yidetur  et  mare  occupari  po- 
tuisse ab  eo,  qui  terras  ad  latus  uirumque  possideat,  etiamsi 
aut  supra  pateat  ut  sinus,  aut  supra  et  infra  ut  fretum,  dum- 
modo non  ita  magna  sit  pars  maris,  ut  non  cum  terris  compa- 
rata portio  earum  yideri  possit  £t  quod  uni  populo  aut 
regi  licet,  idem  licere  yidetur  et  duobus  aut  tribus,  si  pariter 
mare  intersitum  occupare  yoluerint:  nam  sic  flumina,  qum 
duos  populos  interluunt,  ab  utroque  occupata  sunt,  ac  deinde 
diyisa. 

IX.  1 Fatendum  est  in  partibus  cognitis  Romano  impe- 
rio a primis  temporibus  ad  Justinianum  usque,  juris  gentium 
fuisse,  ne  mare  a populis  occuparetur,  etiam  quod  jus  piscandi 


of  haying;  and  does  not  go  on  to  the  aetui  pecmdus^  the  operatiye 
fact  of  using.  For  alienation  and  similar  processes  in  their  yery  nature 
include  the  use  of  reason,  which  cannot  exist  in  such  agents.  To  which 
we  may  refer.  Gal.  iy.  1,  t?ie  hdr,  8o  long  cu  he  ia  a chUd^  ifc, 

VIL  We  haye  aboye  begun  to  speak  of  the  sea;  we  must  now 
finbh  what  we  haye  to  say  on  the  subject 

Biyers  may  be  held  as  by  occupation,  though  neither  their  upper 
nor  lower  extremity  be  included  in  the  territory;  but  cohere  with 
superior  or  inferior  water,  or  with  the  sea.  It  is  sufficient  that  the 
greater  part,  that  is,  the  sides,  are  inclosed  with  banks,  and  that  a riyer 
is  something  small  in  comparison  with  the  land. 

Vin.  By  this  it  appears  that  a portion  of  the  sea  also  may  be 
occupied  by  him  who  possesses  the  land  on  each  side : although  it  be 
open  at  one  end,  as  a bay,  or  at  both,  as  a strait ; proyided  it  be  not 
such  a portion  of  the  sea  as  is  too  lai^e  to  appear  part  of  the  land. 
And  what  is  lawful  to  one  people  or  king,  seems  also  to  be  lawful  to 
two  or  three,  if  they,  in  like  manner,  wish  to  occupy  the  sea  which  lies 
among  their  dominions.  And  thus  two  riyers  which  flow  between  two 
peoples  are  occupied  by  both,  and  thus  are  diyided. 

IX.  1 It  must  be  confessed,  howeyer,  that  in  the  parts  of  the 
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Lib.  ii.  { 1.  attinet.  Nec  audiendi  sunt  qui  ewtimant,  cum  in  jure  Ro- 
?Miil  de  mare  omnium  commune  dicitur,  commune  cmum  Roma- 

jur.Div.  norum  intelligi.  Nam  primum  Toces  ita  sunt  universales, 
ut  hanc  restrictionem  non  ferant  Nam  quod  Latine  mare 
omnium  commune  dicitur,  explicat  Theophilus,  koivou  Trdyrwy 
L.  FendiLix  dvOpwTrwu*  Ulpiauus  maTO  omnibus  natura  patere  dixit,  et 
Lib.uLNe  ita  omnium  esse  sicut  aer.  Celsus,  maris  communem  esse 

Quid  iit  loco 

pubueo,  fh  usum  omnibus  hominibus.  Prmterea  manifeste  ^distinguunt 
jurisconsulti  publica  populi,  in  quibus  et  flumina,  ab  bis  com- 
i>«  Rer,  Dfv.  munibus.  Ita  in  institutionibus  legimus : Qucedam  ncOuraU 
jure  ^communia  eunt  omnium^  quaedam  publica : Naturali 
jure  cimmunia  sunt  omnium  hoBC,  a&r,  aqua  proJluenSf  et 
mare,  et  per  hoc  littera  maris.  Flumina  autem  omnia 
et  portus  publica  sunt : et  apud  Theophil.  <pv<nK^  fie» 
ovr  SiKattp  KOivd  irdirrwv  dvOpWTnov  cari  Taura,  d dtjp» 
To  uSwp  rd  deyi/aou,  OdXaaaal  Mox : rrorafxol  Sc  Trdirrcs 
KOI  Xifxeve^  irovfiXucol  cicri,  tout  ecrri  rod  Sfj^ou  tou  *P6^^- 
/AaXKov. 

L.  Quod  in  2 Sed  et  ^de  littoribus  dixit  Neratius  non  ita  esse  pub- 
lica,  ut  qu»  in  patrimonio  sunt  populi,  sed  ut  ea,  quae  primum 
a natura  prodita  sunt,  et  in  nullius  adhuc  dominium  pervene- 


* Conununia  hiBC  ommunij  dienntor 
etiam  Publica  a priscis  Ictis.  Vide  Cla- 
liss.  Nooi>t.  Probab,  Jur.  Lib.  i.  cap. 
TiL  Tiii.  Quoad  rem  ipsam,  yel  non  satis 
inter  se  consensine,  vel  non  satis  accu- 
ratas habuisse  notiones  yidentnr  Veteres 
illi  Sapientes.  Sed  de  eo  non  est  heio 
agendi  locus.  J.  B. 


« Communia  ntni  onuitioa]  Michael 
Attaliates : Tiud  oraWcov  elui»,  oTou 
6 dtjp,  t6  peo¥  aimpt  ij  ddXaaaa,  6 al- 
yiaXdt  Ttie  OaXduurio,  qucedam  gwU 
omnium,  ut  atr,  ut  aqua  profluens,  tcf 
mare,  et  littus  maris.  (Tit.  ii.  Pngm.) 

^ De  littorilnu]  In  Basilicomm  Ec- 
logis Lib.  1.  tit.  i.  0.  13.  ol  alycaXoi  tu 


earth  known  io  the  Roman  empire  from  the  earliest  times  down  to 
Justinian,  it  was  a part  of  the  Law  of  Nations  that  the  sea  could  not 
be  occupied  by  any  people,  even  for  purposes  of  fishery.  Nor  are  they 
to  be  attended  to  who  say,  that  since,  in  the  Roman  Law,  the  sea  is 
called  commwne  omnium,  common  to  all,  it  is  to  be  understood  as 
common  to  Roman  citizens.  For,  in  the  first  place,  the  expressions  are 
too  general;  as  in  Theophilus,  Ulpian,  Celsus.  [See.]  And  next,  the 
jurists  distinguish  these  publica  populi,  public  property  of  one  people, 
from  things  common  to  all.  So  in  the  Institutions  and  Theophilus. 
[See.] 

2 As  to  shores  of  the  sea,  Neratius  said  that  they  are  not  public 
as  belonging  to  any  one  people,  but  as  still  in  a state  of  nature,  never 
having  come  to  belong  to  any,  not  even  any  people.  This  seems  to  be 
contradicted  by  what  Celsus  says,  that  the  shore  within  the  bounds  of 
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rant,  id  est,  ne  popoli  quidem  ullius:  cum  quo  responso  pug- 
nare videtur,  quod  Celsus  scripsit : Littoray  in  q%uB  populus  d. 
Eomanus  imperium  habet ^ populi  Romani  esse  arbitror : mor  uko 
ris  autem  usum  communem  omnibus  hominibus.  Sed  conciliari 
videntur  ita  bseo  posse,  si  dicamus  Neratium  de  littore  loqui, 
quatenus  usus  ejus  navigantibus,  aut  prietervebeatibus  est 
necessarius.  Celsum  vero  quatenus  ad  utilitatem  perpetuam 
^assumitur,  puta  ad  mdificium  permanens : quod  a prmtore 
impetrari  solere  Pomponius  nos  docet,  ut  et  jus  ssdificandi  in  l.  ovamvu. 
man,  id  est,  m parte  litton  proxima,  et  qum  litton  qpsisiDcm. 
accensetur. 

X.  1 Hmc  quanquam  vera  sunt  tamen  ®ex  instituto  non 
ex  naturali  ratione  provenit,  quod  mare  eo  quo  diximus  sensu 
occupatam  non  est,  aut  occupari  jure  non  potuit  Nam  et 
flumen  publicum  est,  ut  sdmus,  et  tamen  jus  piscandi  in  diver- 
ticulo fluminis  occupari  a privato  potest:  sed  et  de  mari  dic- ^«^2 
tum  a Paulo  est,  si  maris  propriam  jus  ad  aliquem  pertineat, 
uti  possidetis  interdictum  ei  competere;  quoniam  ad  priva- 
tam  jam  causam  pertinet  non  ad  publicam  bmc  res : utpote  ^ 
cum  de  jure  fruendi  agatur,  quod  ex  privata  causa  contingit, 
non  ex  publica : ubi  baud  dubie  ^de  exigua  agit  maris  por- 


'rp  xccirrwv  i^ovtrlqi  liitora  in  om- 
nium sunt  potesUde.  Vide  et  libro  uii. 
iit.  Ti. 

^ Vocem  perpetuam  addidi,  qo»  ex« 
ddit  in  omnibus  Editionibus,  et  qnam 
deesse  manifesto  patet  ex  oppositione. 
J.B. 

c Ex  instiMo\  Quo  ipso  instituto 


usi  et  Angli  contra  Danos:  Tide  opti- 
mum Camdenum  in  regno  EUsabeth» 
anno  olo  loo. 

f J)e  exigua  agit  maris  portione,  qua 
in  Jundum  privatum  admittUur'\  Sal- 
lustins  {BeU.  CatU.  c.  18):  a privatis 
compluribus  subversos  montes,  maria 
constructa.  Horatius  Ljrioomm  libro  ii. 


the  Roman  authority  belongs  to  the  Roman  people;  but  that  the  sea 
IB  common.  Tho  two  may  be  reconciled,  if  we  suppose  that  Neratius 
meant  tho  use  of  the  shore  as  far  as  it  is  used  by  narigators  or  trarel- 
lers ; but  Celsus,  so  far  as  it  is  taken  up  for  some  permanent  use,  as  for 
a building.  For  this,  as  Pomponius  teaches  us,  was  obtained  only  by 
application  to  the  judge,  as  also  the  right  of  building  in  the  sea. 

X.  1 Though  this  is  so,  yet  that  the  sea,  in  the  sense  which  we 
hare  spoken  of,  is  not  occupied,  nor  can  lawfully  be  occupied,  is  a 
result  of  institution,  not  of  natural  reason.  For  a riyer  is  public  pro- 
perty, as  we  know;  and  yet  the  right  of  fishing  in  a certain  bend  of  the 
river  may  belong  to  a private  person  by  occupation : and  Paulus  pro- 
nounced, that  if  any  one  could  have  property  in  the  sea,  he  might  ob- 
tmn  a sentence  of  the  court  in  the  usual  form,  uti  potsidetis,  since  tho 
case  would  be  a private,  not  a public  one ; but  in  this  he  speaks,  doubt- 
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tione,  qusB  in  fandum  priTatum  admittitur : quod  ^a  Lucullo 
et  aliis  factum  legimus.  Valerius  Maximus  de  C.  Sergio 
Orata : peculiaria  sibi  maria  excogitavit,  oestvariis  interda 
piendo  flibctus.  Sed  idem  postea  contra  veterum  Jorisoonsul- 
\njur:^  torum  responsa  ad  ^vpoOupa,  id  est,  vestibula  in  Bosphoro 
Thradco  produxit  Leo  Imperator,  ut  ea  quoque  septis  quibus^ 
dam,  quas  ewox^^  vocabant»  indadi  et  privatim  vindicari  poa- 
sent. 

2 Quod  si  privatorum  fundis  aliquid  maris  potest  accedere, 
quatenus  inclusum  nempe  est,  et  ita  exiguum»  ut  fundi  portio 
censeri  possit,  nec  quo  minus  id  fiat  repugnat  jus  natorce; 
quidni  et  portio  maris  inclusa  littoribus  cgus  fiat  populi, 
eorumve  populorum,  cujus  quorumve  sunt  bttora,  dum  ea  pars 
maris  ad  territorium  comparata  non  major  sit  quam  diverti- 
culum maris  comparatam  ad  magnitudinem  fundi  privati? 


carmine  xviii.  (vers.  20) : 

Marbqua  Bails  obstropentis  urges 
Bammorere  littora: 

£t  libro  XII.  carmine  i.  (Tors.  SS): 
Contiacta  pisces  aequora  sentiunt 
Jactis  in  altura  molibus  — 

Ydleiufl  Paterenliis  (Lib.  ii.  o.  83): 
Iryedas  nu>les  mari  et  reeqifttm  et^esis 
montOnu  mare,  Seneca  xn  excerptis 
eontroTernamm  libro  r.  controT.  t. 
Maria  eubmoventur  prqjeciie  molibus, 
Plixkiiis  de  Terra  Lib.  n.  c.  Ixiii.  Vi 
freta  (idmiUameu,  erodUetraqme,  Stagna 
■tl^>eQda  admiaao  mari  dixit  Lampridins 


Severo.  (Cap.  26).  Gaaeiodonis  ix. 
c.  vi.  Quantis  ibi  molibus  marini  ter- 
mini  decenter  inoasi  sunt,  quantis  invis^ 
eeribus  esquoris  terra  promota  esi? 
TibuUna: 

Claudit  et  indomitum  moles  mare,  lentas  ut 
intra 

Negligat  hibenua  pisds  abesse  minsa 
(Lib.  II.  Edoq,  yi.  27.)  Detaliboi  ple- 
einie  maritimis  agit  Plinina  libro  xxxr. 
cap.  vi.  Colamella  Rei  RusHeee  libro 
▼III.  e.  xvi.  et  xvU.  ubi  hoo  inter  alia : 
lautitias  loeupletuM  maria  ^pM  Nsptm^ 
namque  clausisse.  Similia  habet  Am* 


less,  of  a small  part  of  the  sea,  such  as  can  be  taken  into  private 
grounds,  as  was  done  by  Lucullus  and  others.  0.  Sergius  Orata  made 
seas  of  his  own  by  shutting  up  estuaries,  as  Valerius  says.  And  this 
authority  was  used  by  Leo  the  Emperor,  for  appropriating  the  entrance 
of  the  Bosphorus  by  shutting  it  with  piers. 

2 Since  a portion  of  the  sea  may  become  part  of  a private  estate» 
namely,  if  it  be  included  in  the  estate,  and  so  small  as  to  seem  part  of 
it,  and  if  Natural  Law  does  not  prohibit  this ; why  should  not  a por- 
tion of  the  sea  included  within  the  territory  of  a people  or  of  several 
peoples  be  the  property  of  those  whose  the  shores  are  ? provided  that 
the  size  of  that  portion  of  the  sea  compared  with  the  territory  be  not 
larger  than  the  creek  of  the  sea  compared  with  the  estate,  ^d  it  is 
not  a reason  against  this,  that  the  sea  is  not  included  on  all  sides,  as 
we  may  understand  by  the  example  of  a river,  and  of  the  sea  admitted 
into  the  heart  of  a city. 
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Nec  obetare  quod  mare  non  nndiqne  includatur,  exomplo  flumi- 
nis, intelligi  potest,  et  exemplo  maris  ad  villam  admissi. 

S Sed  multa,  qum  natura  permittit,  jus  gentium  ex  com- 
muni quodam  consensu  potuit  prohibere.  Quare  quibus  in 
lods  tale  jus  gentium  viguit,  neque  communi  consensu  subla- 
tum est,  maris  portio  quamvis  exigua,  et  maxima  sui  parte 
inclusa  littoribus,  in  jus  proprium  populi  alicujus  non  con- 
cedet 

XI.  Verum  notandum  etiam,  si  quibus  in  locis  jus  illud 
gentium  de  mari  receptum  non  esset,  aut  sublatum,  tamen  ex 
eo  solo,  quod  terras  populus  occuparit,  mare  occupatum  colligi 
non  posse : nec  animi  actum  sufficere,  sed  actu  externo  esse 
opus,  unde  occupatio  possit  intelligi.  Deinde  vero  si  desera- 
tur possessio  ex  occupatione  nata,  jam  mare  redire  ad  veterem 
naturam,  id  est,  ad  usum  communem:  quod  de  inssdificato 


broeiiit  Hdzaemoo  t.  o.  z.  et  dt  Ka* 
ktUie  oep.  iii.  et  Kartialk  eUqnot  loeie. 
[Exempli  gratia,  libro  z.  Epifr,  xzz. 
rtn,  19,  ef 

r A ZueuIIo]  Varro  de  eo : Ad3/ea~ 
polim  L,  LueuUuSf  potUaguam  peifodUm 
Mt  wtoMiem,  A maritima  Jluminaimimitis» 
wt  in  pisemoi,  qum  rneiproea  fluerent^ 
ipte  Ntptano  non  eedertt  eo  piscatu, 
{De  Bm  Bust,  Lib.  iii.  cap.  17).  Fla- 
tardiiiB  ejaa  Tita : tcal  Tpox<da  OaXdoone 
«ai  dutipoftde  Ix^vo^opave  *role  oijcif- 
•nipioie  wepuXlooorroe,  nal  diaiTat 
iraXlevf  striJ[oirrof  (peg.  MS  o.)  Ckm 


g>se  maris  alveos  et  plenos  piscibus  euri- 
pos villis  suis  circumdaret,  inque  ipso 
mari  ceenacula  fabricar  A,  Pliniae 

libro  iz.  c.  liv.  LucuUus  exciso  monte 
Juxta  Necqtolim,  nugore  impendio  quam 
viUoM  adffieaverat,  euripum  et  maria 
admisit : qua  de  causa  Magnus  Pom- 
peius Xerxem  togatum  eum  appellabat, 
^ Up66upa]  Vide  Leonie  Novellae 
LTii.  CII.  GUI.  ciT.  Attaliaten  prag- 
xnaticomm  tit.  zcv.  Harmenopolam 
Lib.  II.  tit.  1.  § irepl  irpodvpw».  Vide 
et  Bommnm  virom  Jacobnm  Cicadam 
Observat,  ziy.  1. 


3 But  many  things  which  are  permitted  by  nature,  the  Law  of 
Nations,  by  a bond  of  omnmon  consent,  has  prohibited.  Wherefore  in 
those  places  in  which  such  a Law  of  Nations  is  in  force,  and  is  pot 
suspended  by  common  consent,  any  portion  of  the  sea,  eren  though 
small  and  mostly  included  by  shores,  is  not  the  property  of  any  people. 

XI.  It  is  farther  to  be  noted,  that  since,  in  those  places  in  which 
that  Law  of  Nations  concerning  the  sea  is  not  received,  or  is  abolished, 
it  is  not  to  be  inferred  from  the  mere  occupation  of  the  land,  that  the 
sea  is  occupied : so  also,  that  a mere  mental  act  does  not  suffice  for  the 
occupation  of  the  sea;  but  that  there  is  need  of  some  external  act  [as 
the  presence  of  ships]  by  which  the  occupation  may  be  understood  to 
take  place.  And  again,  that  if  the  possession  whiiffi  arose  from  occu- 
pation be  given  np  by  desertion,  the  sea  forthwith  returns  to  a state  of 
nature ; that  Is,  to  community  of  use ; which  was  declared  by  Papi- 
nian  to  be  the  law  respecting  a shore  not  built  on,  and  a fishery  in  a 
river. 


L.  Prater. 
45.  D.de 
Uturp.  et 
Vtuc. 
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liitore  respondit  Papinianus,  et  de  piscatione  in  fluminis 
diverticulo. 

XII.  Illud  certum  est,  etiam  qui  mare  occupaverit  navi- 
gationem impedire  non  posse  inermem  et  innoxiam,  quando 
nec  per  terram  talis  transitus  prohiberi  potest,  qui  et  minus 
esse  solet  necessarius  et  magis  noxius. 


* Imperium  in  nutris  pariem]  Philo 
de  [plantat,  Nom,  p.  223  £.  Ed.  Paris, 
tibi  agit]  de  ^gibus : xal  rd  direipa 
vXriOei  xal  peyeOei  ireXdyrj  'irpoasKTTj- 
aairro'  etiam  maria  numero  injinita, 
immensa  magnitudine,  ad  terras  adgecere, 
Lycophron  [pag.  84,  Ten.  4.  EdiU 
MeursJ] ; 

1%  Kcu  ffaXiavitt  majvrpa  tcel  itovapxCay* 
Terrae  mariaqiie  sceptra,  regnommque  opes. 
[Habebant  Bcil.  Romani]  YirgilioB 
(Oeorg,  i.  31) ; 

Teqoe  Sbi  generum  Tethyaemat  omnibus  undis. 
Julius  Firmicus  (Mathes.  Lib.  vi.  c.  1) ; 
maris  ae  terne  dominia  possidentes. 
Nonnus  (Dionys.  Lib.  xliii.  pag.  1106, 
vers.  14.  Ed.  Wech.)i 

Bepcvi  Kpdrot  Strx*  doAiunnjf. 

Beroe  pelagus  ditione  tenebat 
Termini  regnorum  Suetue  in  medio /reti 
Ore  sunt.  Johannes  Magius  in  Archi- 
episcopis  Upsalensibus  cap.  ty.  De  Tyro 
Curtius  (Lib.  iy.  c.  4} : Jlfare  non  vi- 
einum  modo,  sed  quodcumque  classes 
^us  adierunt,  ditioMs  sues  fedt.  Unde 
prorerbium : T\fria  marux  apud  Festum. 
Isocrates  de  Laeedemoniis  et  Athenien- 
sibus (In  Panath.  p.243  c.  Ed.  Steph.): 
crvptfiij  ixaTcpav  Kvplau  yepioOai  rriv 
nara  BdXaTTav  ijr  oirorepoi  d»  Kara- 
<rx»<rtv,  vmjxdovs  '*’***  ‘uXeioras 

'TMP  n-dXewp*  Sic  evenit,  ut  civitas  utra- 
que  terram  adipisceretur  eam,  qua  mari 
ab  ipsis  possesso  adjaceret,  plurimasque 
urbes  haberet  sibi  obfequentu,  Demo- 


sthenes ds  Laeedemoniis  in  Philippica 
III.  (pag.  48  c.)  BaXdoons  iipXor  aal 
ynt  dxdoift*  Et  wuure  omne  et  terras 
tenebant.  Scriptor  Yite  Timothei : quo 
facto  Lacedamonii  de  diuturna  conten- 
tione destiterunt,  et  sua  sponte  Athenien- 
sibus inqperii  maritimi  principatum  con- 
cesserunt. (Com.  Nepos  c.  2.)  Scriptor 
orationis  de  Haloneso,  qu»  est  inter 
Demoethenicas,  de  Philippo  loquens 
Macedone : ovdtv  dXXo  i|  toSto  d^uip 
vpwp  eU  Tt)v  OdXao-traY  Karaerra- 
Bfivat,  Kal  bpoXoyijaai  bpdt  dt  obx 
dvov  dfiXiinrov  obbk  rviir  jj/  rp  BaXdoog 
<bvXaKnv  bvparol  iere  q>vXdTT€iy 
(Pag.  31  b):  Nihil  ille  quarit  aliud, 
quam  a nobis  in  possessione  constitui 
nuaris,  eta  nobis  confessionem  exprimere, 
nos  absque  ipso  nec  nuaris  custodiam 
posse  retinere.  Julianus  Imperator  de 
Alexandro,  molitam  eum  esse  bellum  hoc 
animo:  fircos  ype  re  dxd<r>f«  ual  6a- 
Xdrrrje  xvpioe  yevoiTO*  ut  terra  maris- 
que totius  dominus  fieret.  ( Orat,  iii.  p. 
107  c.  Edit,  Spanh.)  Hqjus  successor 
Antiochus  Epiphanes  apnd  Gorioniden: 
Nonne  terra  et  mare  mea  sunt  ? De  alio 
ejusdem  successore  Ptolemaeo  Theocri- 
tus (IdylL  XYxi.  76) : 

UoAAdr  M «parcet  yaias,  «oAAdr  BaXdo- 
0’oc. 

Lateque  imperitat  terris,  lateque  proAindo. 
Item  (Ibid.  yers.  91) : 

MXaava  Si  va<ra  xal  dta, 

Koi  «orapol  eeAdSorm  dvdoowrai  Uro* 
Acfuul)». 


Xn.  This  is  certain,  that  even  he  who  holds  the  sea  by  occupa- 
don  cannot  prevent  an  unarmed  and  harmless  navigation  upon  it ; since 
even  a transit  of  this  character  orer  land  cannot  be  prohibited,  which 
nevertheless  is  both  less  necessary,  and  more  noxious’*'. 

* The  light  of  transit  by  land,  which  is  here  described  as  **more  noxious,** 
and  used  as  an  argnment,  was  proved  by  assuming  it  to  be  absolutely  innoxious. 
See  B.  II.  c.  ii.  § xiii.  Vf.  W. 
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XIII.  1 Ut  autem  solum  ^imperium  ^in  maris  partem 
tone  alia  proprietate  occupetur,  facilius  potuit  procedere : ne- 
que arbitror  jus  illud  gentium,  de  quo  diximus,  obstare*  Ar- 
giri  olim  cum  Atheniensibus  expostularunt,  quod  suo 
Spartanos  Argirorum  hostes  transire  sivissent : quam  violato 
foedere,  quo  cautum  erat,  ne  alter  populus  hostes  alterius 

Tbucyd.  v.M. 


omnis  tellusqne  fretumqoe 
Alttmiique  unnes  tab  rege  jMsnt  Ptotemsea 
Tempus  est  ad  Romanos  yen  lain  us.  Sd- 
pioni  minori  sic  Annibal  in  liTio  (Lib. 
XXX.  c.  90):  Carthaginefuei  inebtn 
A/Hem  littorUnu,  twf,  quando  Diis  iia 
plaeuit,  externa  etiam  terra  marique 
videamus  regere  inqterUu  De  minore 
Scipione  Clandianna  (De  seo.  Cons. 
SHUcon.  Piwf.  T6TB.  7.  8) : 

patriis  primo  cam  manibus  ultor 
Subderet  Hiq;>anum  legibus  Oceanum. 

Itaque  mare  internum  passim  suum  to- 
cant  Romani,  Sallustius,  Florus,  Mela, 
alii.  Sed  plus  a<|jicit  Dionjsius  Hali- 
carnassensis (AmHq.  Rom.  Lib.  i.  c.  3) : 
e’a<ri|«  epareX  daXaeetfS  oi  /lovos 
ivr6e  'UptudiMlmv  dXXa  ical 

deeaslrdioe  B<nj  xXeioOai  /sij  ddv- 
ifrrf  Populus  Romanus  omni 
mari  imperaty  non  modo  ei,  quod  inter 
columnas  est  HercuUs,  sed  et  oceani,  in 
quantum  navigatur.  De  iisdem  Dion 
Cassius:  irdane  axsBB»  /SaatXevovres 
jcal  OaXaV^v*  omni  ferme  tmpe- 
rant  terra  marique.  Appianus  in  prse* 
fatione  describens  Romani  imperii  mag- 
nitudinem, sub  eo  ponit  mare  Euxinum, 
Propontidem,  Hellespontum,  iEgseum, 
Pamphylium,  et  ^gyptium  mare.  Pom- 
peio datum  imperium  in  omne  id  mare, 
quod  intra  Herculeas  est  columnas : ita 
Plutarchns  et  Appianus.  Philo  tn  Flac- 
cum (pag.  980  b):  d<f>*  oit  Tijs^iyepo- 
via»  h l^ePa<rr6e  oIkos  dmj^'aTO  yrje 
Kal  OaXdoertif  ex  quo  Casarum  domus 


terra  marisque  tmpernoa  adepta  est. 
De  Augusto  Oridius  (Metam,  xy.  831) : 
pontos  quoque  serviet  fllL 
Inscriptio  in  cgns  honorem  [Apud 
Gruter.  p.  194.  num.  4.  Edit,  prim.}:  Orbe 
terra  et  mari  pacato.  Augustus  Janum 
Quirinum  terra  marique  pace  parta  ter 
clausit,  .teste  Suetonio  (Aug.  c.  22): 
qui  de  eodem  (cap.  49) ; Classem  MUe^ 
ni  et  alteram  Ravenna  adtutelam superi 
et  infiri  maris  coUoeaoit.  Ad  Tiberium 
Valerius  Maximus  p.  2) : Penes 

te  hominum  Deorumque  consensus  maris 
et  terra  regimen  esse  wluit.  De  eodem 
Philo  (De  Legat,  ad  Catum,  pag.  1012 
o) : y>7t  ical  OaXdaaqc  dva^ffd/ievov  Kara 
Kpdrof  qui  imperio  terram  ac  mare 
compleetebaiur.  Idem  de  Calo  Tiberii 
successore:  Fafoar  prrd  njv  Tifiepiov 
TeXevnjv  xapriXq^dra  ttjv  tjyepoviav 
•xdarje  yv^  xal  OaXamiy.  (Ibid.  pag. 
993  c.)  Caium  gui  post  mortem  THberii 
imperium  omne  terra  marisque  suscepit, 
Vesposianum  Josephus  Yocat,  (De  Bell, 
Jud.  Lib.  III.  cap.  8.  § 9.  Ed,  Hudson.) 
teoirdrn»  ual  yqr  ual  OaXdeatif  terra 
marisque  dominum  : idem  jus  Antonino 
multis  in  locis  Aristides  tribuit.  Pro- 
copius Imperatoris  statuas  effictas  nar- 
rat orbem  tenentes,  Srt  yq  re 
«cal  OaXdaaa  dedoiXterai’  quod  ei  sub- 
jecta esset  terra  et  mare.  (De  JEd(fic, 
Justin,  cap.  2.  de  Augustao).  Nicetas 
Patricius  Adriatici  littoris  serrator  me- 
moratur in  literis  Lndorici  II.  (Apud 
Goldabt.  ConstU,  Imperial.  Tom.  i* 


Xm.  1 The  empire  of  the  sea,  claimed  over  a portion  of  it 
without  any  other  property  [on  which  it  depends]  might  easily  proceed 
h^m  such  claims  as  we  have  spoken  of,  nor  do  I conceive  that  the  Law 
of  Nations,  of  which  we  have  spoken,  would  stand  in  the  way.  It  has 
often  been  asserted  and  conceded ; thus  the  Argives  expostulated  with 
the  Athenians  for  allowing  the  Spartans  to  pass  over  the  sea,  whereas 
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sineret  ire  &a  iavrmv^  per  eui  imperii  loea.  Et  in  indu- 
idMsu.iia  (UB  annalibus  belli  Peloponnesiaci  permittitar  Megarensibus 
naTigare  mari  quod  ad  ipsorum  soinorumque  terram  pertineat, 
rp  OaXaaraff  oaa  av  icard  r^v  eairroii'  koX  nara  Trj¥  fu/i/aa- 
yiav.  Sic  daKaxT<yav  Tfjv  riiu'^09/ialiav  iratrar,  mare  omne 
^2llA.  quod  Romani  est  imperii,  dbdt  Dion  Cassius  libro  xlii.  The- 
misiius  de  Romano  Imperatore  : rijy  yrjif  xal  OaKcuraar  i/ttij- 
Koop  eywv : habena  sibi  subditam  terram  et  mare,  Oppianus 
ad  Imperatorem.  [Halieut  iii.  4.] 

troU  yJh  yhp  viri  tntSprrpouri  Bakcunra 

EZXrtrcu. 

tuis  etenim  sub  legibus  csquor 
VolTitor. 

P.4UO.  Et  Dion  Prusseenofl,  in  altera  ad  Taraensea,  multa  d civitati 
ab  Auguato  ait  oonoeaaa,  inter  alia  e^ovato»  toS  troTapumi,  Kat 
Ttit  daKarrfii  T$r  kot  ctvniv'  jus  in  amnem  Cydnum  et 
proximam  maris  partem  : Et  apud  Virium  legimua  (/En. 
I.  236): 

Qui  mare,  qui  teiras  omni  ditione  tenerent. 


pag.  118).  CoDStantinns  Monomaohiia 
in  hiitoria  dicitur  yi|«  koX  $aXdtrari9 
Kupiov  Kol  d«nroTf)«*  terra  maritque 
Imperator  ac  domibmt.  Et  inter  the- 
mata, id  est,  piOTindas  Romani  imperii, 
ponitur  mare  JBgmum : (apud  Couatan- 
tin.  Porphjrogenn.  Lib.  x.  Them.  17). 
Francos  mari  ad  Massiliam  et  circum 
imperasse  narrat  Procopius  GoUhico^ 
non  III.  (cap.  S3).  De  Jure  Yenetsd  rei- 
publicas  vide  Parutam  libro  rii.  et 
specialem  historiam  de  Usoochis.  Addi 
his  possunt  jurisconsult  recentiores  ad 
c.  ubi  periculum,  3.  de  electione  in  ti. 
Bartolo^  Angelns,  Felinus  in  o.  ad  li- 
berandum, 17.  in  principio:  de  Jad«a. 


Baldoa  ad  titulum  digustomm  de  rerum 
dinsione  eoi.  2.  Afflictus  iu  tit.  quae 
sint  regalia.  Cacheranus  dedaione 
Pedernootana  156.  num.  4.  uUez  Baldo 
didt  totum  mundum  hoc  Jure  utL  Albe- 
ricas  Gentilis  adrocationis  Hispanice  i« 
6.  [In  loco,  quem  Anetor  adfert,  tam- 
quam ex  Dione  Cassio,  ddetar  memoria 
lapsas  huno  Scriptorem  laudasse  pro 
Thbmistio,  apud  quem  saltem  totidem 
Terbis  reperies  verba  adducta.  Orat,  t. 
pag.  137,  inftn.  Edit,  Peto»,  1618]. 

* Non  potest  heie  dktingm  M^pmaoR 
a dornUdo  ,*  ut  in  Notia  noatria  Gallida, 
Deo  dante,  ostendemus.  Vide  interim, 
drea  totam  hane  questionem  de  Domi- 


the  treaty  was  that  neither  party  should  allow  the  enemies  of  the  other 
to  pass  trough  their  domain. 

And  in  tiie  truce,  in  the  Peloponnesian  war,  the  Megareans  are 
permitted  to  nayigate  the  sea  contignous  to  thdr  and  their  allies’ 
shores.  Bo  the  sea  is  spoken  of  as  part  of  the  Roman  empire,  by  Dio 
Cassius,  Themistius,  Appian,  Dio  Prusmensis,  Viigil,  Gellius.  So  the 
Massilians  and  the  Sinopians. 

2 The  empire  of  a portion  of  the  sea  is,  it  would  seem,  acquired 
in  the  same  way  as  other  lordship ; that  is,  as  aboye  stated,  as  belongs 
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Apud  Gelliuin : Fluminum  qua  in  ma/re^  qua  imperium  Ro^  ub.  x.  7. 
manum  eet^fiuunt.  Notat  Strabo  Massilienses  mtdta  cepisse  m».  ir.p.i8a 
spolia  cum  prieliis  nayalibus  yidssent  row  afk^fua^tirovvra^ 

Tt}^  0a\d<rafj9  d&'icox*  eos,  qui  injuste  de  mari  controversiam 
moverent.  Idem  Sinopra  ait  impetrasse  mari  in  Cyaneas. 

2 Videtur  autem  imperium  in  maris  portionem  eadem 
ratione  acquiri»  qua  imperia  alia»  id  est»  ut  supra  <tiximus»  ra- 
tione personarum  et  ratione  territorii.  Batione  personarum» 
ut  si  classis»  qui  maritimus  est  exercitus»  aliquo  in  loco  maris 
86  habeat : ratione  territorii»  quatenus  ex  terra  cogi  possunt» 
qui  in  proxima  maris  parte  versantur»  nec  minus  quam  si  in 
ipsa  terra  reperirentur. 

XIV.  Quare  nec  contra  jus  naturm  aut  gentium  faciet» 
qui  recepto  in  se  onere  tuend»  navigatioms  juvandseque  per 
ignes  nocturnos  et  brevium  signa»  ^vectigal  mquum  imposuerit 
navigantibus»  quale  fuit  Eomanum  vectigal  Erythraeum»  ^ob  binius  xiz. 
sumtus  exercitus  maritimi  adversus  piraticas  excursiones : et 
^qnod  in  ponto  Byzantini  exigebant  Stayayiop,  et  quod  jam 
oUm  Athenienses  occupata  Chrysopoli  exegerant  in  ponto  eo- 


nio  Mui^  Disiertationem  aingnlarem 
Amplias.  Btnokeb8hoeck.ii;  et  qus 
diximus  ad  Pufbndobfium  nostrum. 
De  Jure  NaL  et  Geni.  Lib.  ir.  cap.  y. 
J.B. 

k Vectigal  aqmai]  Bhodii  olim  por- 
torium de  insulis  exegere»  etiam  de 
Pharo  apud  Alexandriam,  teste  Ammi- 
ano Lib.  XXII.  (cap;  16.  p.  373).  De 
Venetis»  qui  in  GalUa»  Csosar : In  magno 
impetu  maris  aigue  aperto,  paucis  por» 
tubus  intesjeetis  quos  tenent  ipsi,  omnes 
fire  qui  eodem  mari  uti  consueverunt, 
habent  vectigalee,  {BeU,  Gall.  iii.  8). 
Florus  de  Romanis : Pudebat  nobilem 
popubm  ablato mari,n^tis insulis,  dare 


traula  qua  jubere  consueverat.  (Lib.  ii. 
0.  6).  Plinius  vi.  c.  xxiL  Annii  Plo- 
oami  meminit»  qui  maris  rubri  yectigal 
a fisco  redemerat : idem  capite  sequenti 
de  mari  agens,  quo  in  Indiam  nariga- 
tnr : Omnibus  annis  navigatur  sagitta^ 
riorum  cohortibus  Etenim 

pirata  maxime  infestant.  Dispntationea 
egregias  de  modo  yectigalis  vide  in  £li- 
sabetha  Camdeni  Anno  clo  Ic  itxxxii. 
et  clo  loo  II. 

7 Qui  in  ora  libri  heio  laudatur, 
Plinius»  nil  tale  habet ; nisi  quod  refer- 
tur ab  auctor^  in  Nota»  de  Annio  Plo- 
camo»  ex  Lib.  ti.  32.  J.  B. 

I Quod  fn  ponto  Byzantini  exigtifont} 


ing  to  a person»  or  as  belonging  to  a territory : belonging  to  a person» 
when  he  has  a fleet  which  commands  that  part  of  the  sea ; belonging 
to  a territory»  in  so  fisr  as  those  who  sail  in  that  part  of  the  sea  can  be 
compelled  from  the  shore  as  if  they  were  on  land. 

XrV.  Hence  he  does  nothing  contrary  to  the  Law  of  Nature 
and  Nations,  who»  undertaking  the  care  of  assisting  navigation  by  pro- 
viding lighthouses  and  buoying  sand-hanks»  imposes  an  equitable  tax 
upon  navigators ; like  the  Roman  Ery thrsoan  tax  to  meet  the  expense 
of  the  expedition  against  the  pirates ; and  the  passage  dues  which  were 
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dem,  memorante  ntrumque  Polybio : et  quod  in  Hellesponto 
olim  Athenienses  eosdem  exegisse  ostendit  ™ Demosthenes  in 
Leptinen,  suo  autem  tempore  Romanos  Imperatores  in  arcana 
historia  memorat  Procopius. 

XV.  1 Inveniuntur  exempla  foederum,  quibus  populus 
alter  alteri  populo  se  obstringit,  ne  ultra  certum  terminum 
naviget  Sic  inter  reges  accolas  rubri  maris  et  jEgyptios 


convenerat  olim,  ne  ^gjptii 
longa,  oneraria  non  plus  una. 
sas  "Cimonis  setate  placuerat, 
intra  Cyaneas  et  Chelidonia 

Meminit  B jsantini  yectigalisHeroduunu 
Severo.  (Lib.  iii.  c.  i.)  Piocopiiu,  tnm 
in  vulgato  tnm  in  arcana  historia,  (cap. 
35)  etiam  veteris  vectigalis  in  Helles- 
ponto meminit,  novi  antem  ad  fances 
maris  Enxini  et  in  freto  Byzantino.  By- 
zantini exactionem  fniase  ad  «edem  Bla- 
chemianam,  Hellespontiacnm  Abydi  do- 
cet Theophanes.  Abydi  illud  dexarev- 
'rnpto¥,  id  est,  vectigalarium  decimas, 
vocat  Agathias  libro  v.  (cap.  5)  minnit 
id  Irene.  Immanuel  Comnenns  Impe- 
rator monasteriis  aliqnibus  concessit 
BaXdvtna  SUaia,  obveniumes  e mari. 
Docet  Balsamo  in  Concilii  Chalcedo- 
nensis  canonem  rv.  et  Synodi  vii.  cano- 
nem  xii. 

» Demosthenes  in  Zeptinen]  Idem 
ibidem  accepto  Byzantio  dominos  maris 
factos  ait  Athenienses.  TJlpianns  Scho- 
liastes  solntom  ibi  ait  decimam.  (Pag. 
184  c.  Torn.  II.  Dd.  Sosii.  1572). 

* B Cimonis  atatej  Hec  est  illa  elpijini 


in  id  mare  Tenirent  ulla  navi 
Sic  inter  Athenienses  et  Per- 
ne qua  navis  Medica  annata 
navigaret;  intra  Cyaneas  et 

irepipdrrrot,  nobilissima  pax,  Plntarcho, 
qna  et  hoc  convenerat,  nt  Persas  a mari 
tantnm  spatii  absisterent  quantum 
ferret  equi  cursus,  id  est,  xl.  stadia. 
Meminit  et  Isocrates  Panathenaico, 
[Locus  est  pag.  244  e.  Ed.  H.  Steph, 
Sed  Auctor  noster  dixit  quadnxginta 
stadia,  pro  quadringentis : nam  totidem 
continebat  Iinrou  dpopoe,  nt  exponitur  a 
Plntarcho,  pag.  491.  TcrpaKotrlwr  <rra- 
dltav  iirros.  Et  res  ipsa  clamat : quad- 
raginta enim  stadia  conficiunt  tantnm 
unum  nUlliare  vulgare,  seu  ter  mille 
passuum  Geometricorum,  cum  duabus 
tertiis:  quis  autem  Equus,  per  unum 
diem,  non  longe  xnajns  spatium  itineris 
absolveret?  Vide  Demosthen.  Orat, 
de  Fals.  Legat,  pag.  273  a.  Diod.  Sicdl. 
Lib.  XII.  cap.  4.  et  Abistid.  Orat,  in 
laudem  Rom.  p.  849.  Torn.  i.  Aliud  est 
ImriKov,  de  quo  alibi  Plutabchus, 
Vit.  Solon,  pag.  91  c.  nimirum  spatinm, 
quod  emetitur  Equus  in  Agonibus,  et 


levied  by  the  Byzantines  in  their  sea;  and  those  which  the  Athenians 
levied  in  the  sdme  sea  when  they  occupied  Chrysopolis : [See  Polybius.] 
and  what  the  Athenians  formerly  had  levied  in  the  Hellespont,  as 
Demosthenes  shews ; and  the  Roman  emperors,  as  Procopius  mentions, 
in  his  time. 

XV.  1 There  are  examples  of  treaties  by  which  one  people 
bound  itself  to  another  not  to  navigate  beyond  certain  boundaries. 
Thus  the  kings  of  the  region  on  the  Red  Sea,  and  the  Egyptians,  had 
a convention  that  the  Egyptians  should  not  come  upon  that  sea  with 
any  ship  of  war,  nor  with  more  than  one  merchant-vessel.  So  the 
Athenians  and  Persians  at  the  time  of  Cimon  agreed  that  no  armed 
Median  ship  should  sail  within  the  Cyanean  and  Chelidonian  islands ; 
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Phaselidem  post  prmlium  ad  Salaminem : in  annalibus  indn- 
ciis  belli  Peloponnesiaci,  ne  Lacedmmoiui  nayigarent  longis  xhucrd.  ir. 
navibus^  sed  aliis  navigiis,  qu»  ferrent  ponderis  non  amplius 
quingentis  talentis : et  primo  foedere,  quod  statim  ab  exactis 
regibus  ^Bomani  cum  Carthaginiensibus  fecerant,  convenerant,  poiyt.  ui.  2s. 
ne  Bomani  Bomanorumve  socii  ultra  Pulchrum  promontorium 
navigarent,  extra  quam  si  tempestatis  aut  hostium  vi  com- 
pulsi essent:  qui  vi  compulri  advenissent^  nihil  sumerent 
praeter  necessaria,  et  intra  diem  quintum  abscederent  Et 
^in  secundo  foedere,  ne  Bomani  ultra  Pulchrum  promonto- 
rium, Mastiam  et  Tarseium  praedas  agerent  mercatumve  irent 
In  pace  cum  Illyriis,  ne  Illyrii  ultra  Lissum  Mpluribus  quam 
duobus  lembis  iisque  inermibus  navigarent  In  pace  cum  An- 


quakuor  erat  ttadiorum,  nt  ipse  statim 
exponit.  Haec  duo  tamen  confodit  J. 
Caspab  Eisenschmid.  in  libro  cetero- 
qnin  utilissimo  De  PonderUna  et  Metu 
surit  Veterum  &c.  p.  113.  J,  £•] 

« Romani  eum  Carthaginiensibus] 
Servius  ad  illud  ir.  ^neidot : 

Idttora  Uttoribus  contraria. 

Quia  in  Jtedere  cautum  fuit,  .ut  neque 
Romani  ad  littora  Carthaginensium 
accederent,  juque  Carthaginenses  ad 
littora  Romanorum.  Simile  foedos  Bo« 
manorum  cum  Tarentinis;  /mi 
*Pmfiaiow  irpoota  Aauivlae  dupat*  ne 
Romani  tdtra  jnromontorium  Lacinium 
naoigarent;  est  hoc  in  excerptis  ad 
legationes  ex  Appiano.  [Excerpt  Fulvii 
Ursini,  num.  5.  pag.  444.  init.]  Mersoe 
a Poenis  externos,  qui  in  Sardininiam 
vel  ultra  columnas  navigarent,  tradit 
Strabo  libro  xvii. 

p In  secundo  feeders]  Erat  et  hoc  in 
eo,  ne  Romani  in  Aiiricam  aut  Sardi- 


niam appellerent  nisi  commeatus  acci- 
piendi aut  naves  reficiendi  causa.  Post 
bellum  Punicum  tertium  castigatus  Se- 
natus Carthaginensis,quodcontiaf(Bdus 
exercitum  et  navalem  materiam  haberet. 
Testis  Livius  JEpit,  Lib.  xlyiu.  et  xlix. 
Simile  est  quod  Sultanus  .£gypti,  pacto 
cum  Gnecis  facto,  impetravit,  ut  eisemel 
anno  duas  naves  trans  Bosphomm  mit- 
tere liceret.  Est  id  apud  Gregoram  libro 
ly.  AntiocU  olim  pax  et  hoc  contine- 
bat, ne  is  armatas  naves  haberet  plures 
XII.  Appianus  Syriaco,  (pag.  112.  Ett 
Steph.)  Naves  armatae  Adriaticom  sinum 
ingredi  per  Venetos  vetantur  ex  pactis. 
Vide  Thuanum  libro  lxxx.  in  anno  olo 

Io  LXXXIV. 

* Reposui  Littum,  pro  Lessum,  quod 
habent  omnes  Editiones.  Nulla  est 
urbs  Lessus:  et  1^«  tov  Auroou  ait 
Polybius,  Uist.  Lib.  ii.  cap.  12.  unde 
has  foederis  leges  sumsit  Auctor  noster, 
quamquam  in  ora  libri  soluin  Appia- 


and  aftor  the  battle  of  Salamis,  within  the  Cyaneans  and  Phaselis.  In 
the  truce  of  the  Peloponnesian  war,  it  was  agreed  that  the  Lacedae- 
monians should  not  send  to  sea  ships  of  war,  but  only  merchant-ships 
of  not  above  500  talents  burthen.  In  the  First  Treaty  of  the  Romans 
with  the  Carthaginians,  it  was  agreed  that  the  Romans  and  their 
allies  should  not  navigate  beyond  Gape  Fair  {Pulchrum  Promon^ 
foWum),  except  compelled  by  tempest  or  hostile  force;  and  that  those 
who  had  come  under  such  compulsion  should  only  take  necessaries, 
and  should  depart  within  five  days : and  in  the  Second  Treaty  it  was 
agreed  that  the  Romans  should  not  plunder  nor  trafilc  beyond  Cape 
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lit.xzztiu  tiocho,  ne  dtra  Calycadnum  et  Sarpedonem  pKnnontoria 
^ navigaret,  extra  naves  qnm  stipendium,  l^tos,  aut  obsides 
portarent. 

2 Sed  hmc  non  docent  occupationem  maris,  aut  juris  na- 
vigandi Possunt  enim  ut  singuli,  ita  et  populi  pactis,  non 
tantum  de  jure  quod  proprie  mbi  competit,  sed  et  de  eo  quod 
cum  omnibus  hominibus  commune  htd>ent,  in  gratiam  cgus 
cujus  id  interest  decedere : quod  cum  fit,  (ticendum  est  quod 
dixit  Ulpianus  in  ea  facti  specie,  qua  fundas  erat  yenditus  hac 
' lege,  ne  contra  yenditorem  piscatio  thynnaria  exerceretur, 
mari  serritutem  imponi  non  potuisse,  sed  bonam  fidem  con- 
tractus exposcere,  ut  lex  yenditionis  servetur.  Itaque  perso- 
nas possidentium  et  in  jus  eorum  succedentium  obligari. 

XVI.  1 Frequens  est  inter  vicinos  populos  contentio, 
quoties  flumen  cursum  mutavit,  an  simul  et  imperii  terminas 
mutetur,  et  an  qu»  flumen  adjecit,  eis  cedant  quibus  adjecta 
sunt : qum  controversim  ex  natur»  et  modo  acquisitionis  defi- 
niend»  sunt.  Docent  nos  mensores  tria  esse  agrorum  genera: 


man  indicet,  qui  paallam  alio  modo 
eae  refert.  Sio  in  preoedenUboB  edidi 
Mastiam,  pro  MtuHctm,  qnod  perperam 
legitur  in  omnibus  Editionibus.  Cete- 
rum de  yeteribus  illis  urbibus  MatUai 
et  Tarteio,  quas  silentio  praetermittit 
Cbllabius  in  Geographia  Antiqua^  yide 
Bochabtum,  PhaUg,  Lib.  iii.  cap.  7. 
J,B, 

n Mentura  eomprehentum\  Exem- 


plum Tide  iq>nd  Servium  ad  eclogam  ix. 
[Sed  agitnr  ibi  de  agris  limitatis,  Yide 
ad  vers,  7 et  28.  •/.  B.] 

' Montes]  Tadtns  de  Germania:  a 
Sarmatis  Dadsque  voLtuomstn  aut  mmu 
tibus  separatur f c.  L Plinins,  libro 
xzxTi.  Evehimus  ea  qua  separandis 
gentibus  pro  terminis  constituta  erant, 
de  Alpibns  loqnens.  [Locus  est  cap.  i. 
ubi  suspicor  pro  J^veAinttie,  legendum 


Fair,  Mastla,  and  Tameium.  In  the  peace  with  the  Ulyrians  it  was 
agreed  that  they  should  not  narigate  beyond  Lissus  with  more  than 
two  barks,  and  those  unarmed : in  the  peace  with  Antiochus,  that  he 
should  not  navigate  beyond  the  promontories  of  Calycadnus  and  Sar- 
pedon (in  Cilicia),  except  with  the  ships  which  carried  his  subsidy, 
ambassadors,  or  hostages. 

2 But  these  examples  do  not  prove  possession  of  the  sea,  or  of  the 
right  of  navigating,  by  occupation.  For  peoples  as  well  as  individuals 
may»  by  compact,  concede  to  another  not  only  the  Bights  which  are 
theirs  specially,  but  also  those  which  they  hare  in  common  with  all 
men : and  when  this  is  done,  we  may  say,  what  Ulpian  said  when  an 
estate  was  sold  on  condition  that  the  purchaser  should  not  carry  on  a 
thonny  fishery  to  the  prejudice  of  the  seller ; — ^namely,  that  there 
could  not  he  a servitude  over  the  sea,  hut  that  the  bona  fidu  of  the 
contract  required  that  the  rule  of  the  sale  should  be  observed;  and 
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divisum,  et  assignatum,  qaem  limitatum  vocat  Florentinus 
jurisconsultus,  quia  manufactos  limites  pro  finibus  habet ; as- 
signatum  per  universitatem,  sive  ^mensura  comprehensum, 
pota  per  centurias  ac  jugera;  et  armfinium,  qiu  inde  dictos, 
docente  Varrone,  quod  fines  habeat  aroendis  hostibus  idoneos.  Apud.  Front 
id  est  naturales : ut  sunt  flumina  et  ^montes.  Hos  occupa-  ” 
torios  dicit  Aggenus  Urbicos,  quia  plerumque  tales  sunt  agri,  p.  4s. 
qui  aut  eo  quod  vacui  sunt,  aut  etiam  bello  occupantur.  In 
duobus  primis  agrorum  generibus  etiamsi  flumen  cursum  mu- 
tet, nihil  de  territorio  mutatur : et  si  quid  alluvio  adjedt,  id 
occupantium  imperio  accedit. 

2 In  arcifiniis  ” flumen  mutato  paulatim  cursu  mutat  et 
territorii  fines,  et  quicquid  flumen  parti  alteri  adjecit,  sub  ejus 
imperio  est,  cui  adjectum  est : quia  scilicet  eo  animo  populus 
uterque  imperium  occupasse  primitus  creditur,  *ut  flumen  sui 
medietate  eos  dirimeret,  tanquam  naturalis  terminus.  Tacitus 
dixit:  Certum  jam  alveo  Rhenum,  ^quique  termimu  esse 
sufficiat  Diodorus  Siculas,  ubi  controversiam  narrat,  quscL^ass. 


,qiuBTOx  aptlBnma  ad  terminoi 
motos  significandos.  Et  de  evectione  in 
sequentibns  agitor:  Ncteeeque  marmo^ 
rttm  catteta  Jiunt  ac  per  Jlueiue ...hue 
illueque  portantur  juga  montium,  etc* 
Tota  series  orationis  mihi  ridetor  farere 
hoic  facillhn»  emendatiooL  Peritioree 
Judicent.  J.  B.] 

• Flumen  mutato  paulatim  eursuj 
Vide  Johannem  Andrea  et  alios  citatos 
a Beinkingio  libro  i.  classe  y.  o.  1. 


t Ut  Jlumen  sui  medietate  eos  diri- 
meret]  Exemplum  in  Yedaso  amne  apnd 
Marianam  libro  xxix.  (cap.  23.) 

" Quique  terminus  esse  suffieiat] 
Spartianus  Adriano  (cap.  12) : in  plu- 
rimis lods,  in  quibus  barbari  non  Jlu- 
minibus,  sed  limitibus  dividuntur.  Pha« 
sim  amnem  oOvopos,  id  est,  confinem 
Yocat  Constantinos  Porphyrogenneta, 

C.45. 


therefore  that  the  poBsessors  and  their  suocesson  were  under  a per- 
sonal obligation  to  observe  the  oondition. 

XVI.  1 When  a river  changes  its  course,  a question  often  arises 
between  neighbouring  peoples  whether  the  boundary  of  the  territory 
also  changes,  and  whether  the  additions  which  the  river  makes  to  one 
side  belong  to  the  land  to  which  they  are  added ; which  controversies 
are  to  be  solved  by  regarding  the  nature  and  mode  of  the  acqui- 
sition. 

Those  who  write  concerning  land,  tell  us  that  there  are  three 
kinds,  the  limitatus,  which  is  limited  by  an  artificial  boundary ; the 
assignatus  per  universitatem,  which  is  determined  by  its  measured 
quantity,  and  the  areijlnius,  which  is  defined  by  natural  boundaries, 
as  rivers  or  mountains.*  In  the  two  former  kinds,  if  the  river  changes 

* Gronovins  says  that  these  distinctions  are  ^rongly  given  by  Orotins,  and 
wrongly  applied ; bnt  Barbejrac  defends  him. 
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Strmboz. 

p.4fi& 


inter  Egestanos  et  Selinuntios  fuit,  irorafiovj  ait, 

Lii».  iv.  jbp.  opl^ovTost  amne  fines  discriminante*  Et  Xenophon  talem 
amnem  simpliciter  tou  opl^ovra,  id  est,  finitoremj  yocat 
3 Narrant  yeterea  Acheloum  amnem,  incerto  cursu,  modo 
sectum  in  partes,  modo  circumactum  obliquo  agmine,  (unde 
tauri  et  serpentis  formam  induisse  dicitur)  diu  de  agro  adja* 
cente  belli  causam  jEtolis  et  Acarnanibus  prmbuisse,  donec 
eum  Hercules  aggeribus  domuit  eoque  benefido  Oenei  j£to- 
lorum  regis  filiam  in  matrimonium  impetrayit 

XYIL  1 Sed  hoc  ita  demum  locum  habebit,  si  non 
alyeum  mutayerit  amnis.  Nam  flumen,  etiam  qua  imperia 
disterminat,  non  consideratur  nude  qua  aqua  est;  sed  qua 
aqua  alyeo  tali  fluens  ripisque  talibus  inclusa.  Quare  parti- 
adjectio,  decessio,  aut  talis  immutatio,  quae  toti  spe- 
n.  dejudie.  (jieni  yeterem  relinquet,  rem  sinit  eandem  yideri.  At  si  to- 
tius species  sdmul  mutetur,  res  erit  alia : atque  ideo  sicut  in- 
terit flumen,  quod  in  loco  superiore  molibus  obstructum  eat, 
noyumque  nascitur  facta  manu  fossa,  in  quam  aqua  immittitur; 
ita  ^si  deserto  alyeo  yeteri  alia  irruperit  flumen,  non  idem 


Si  deserto  alveo  veteri]  Ut  Bardanu  amnia  apnd  Annam  Comnenam,  libro  i. 

(cap.  5.) 


its  coune,  the  territory  is  not  changed,  and  if  any  alluyial  addition  is 
made  to  it,  it  is  an  accession  to  the  property  of  the  occupier  of  the 
land. 

2 In  land  defined  by  a rirer,  its  natural  boundary,  if  the  rirer 
changes  its  course  gradually,  it  changes  also  the  boundary  of  the  tern- 
tory ; and  whatever  the  river  adds  to  one  side  belongs  to  him  to  whose 
land  it  is  added ; because  each  people  must  be  supposed  to  have  settled 
their  claims  on  the  understanding  that  the  river,  as  a natural  terminus, 
should  divide  them  by  a line  drawn  along  its  middle.  So  Tacitus 
speaks  of  the  Rhine  as  a boundary,  so  Diodorus  of  another  river;  and 
Xenophon  calls  such  a river  simply  the  Horxxontf  the  boundary. 

3 The  ancients  relate  that  the  Achelous,  perpetually  changing  its 
course,  was  the  constant  cause  of  war  between  the  Etolians  and  Acar- 
nanians ; and  that  Hercules  confined  it  within  banks,  and  thus  put  an 
end  to  the  quarreL 

XVIl.  1 But  this  is  only  true  if  the  river  has  not  at  ones  changed 
its  channel.  For  a river,  as  bounding  territories,  is  not  considered 
simply  as  water,  but  as  water  flowing  in  a certain  channel  and  bounded 
by  certain  banks.  And  therefore  any  addition  or  subtraction  of  par- 
ticles which  leaves  to  the  whole  the  same  general  aspect,  allows  the 
thing  to  be  taken  for  the  same.  But  if  the  aspect  of  the  whole  be 
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•erit  quod  fuit  ante,  sed  novum  vetere  extincto:  et  sicut  ri 
exaruisset  flumen,  imperii  terminus  maneret  medietas  alvei, 
qui  proxime  fuisset : quia  mens  ea  populorum  fuisse  censenda 
est,  ut  flumine  quidem  naturaliter  dirimi  vellent : quod  si  flu-^ 
men  esse  desiisset,  ut  tum  teneret  quisque  quod  tenuisset: 
ita  mutato  alveo  idem  observandum  erit. 

2 In  dubio  autem  imperia,  quae  ad  flumen  pertingunt^ 
arcifinia  putanda  sunt,  quia  imperiis  distinguendis  nihil  est 
aptius  quam  id  quod  non  facile  ti*anritur.  Ut  autem  limitata, 
aut  mensura  comprehensa  sint,  rarius  accidit ; neque  tam  ex 
acquisitione  primaeva,  quam  ex  aliena  concessione. 

XYIIL  Quanquam  vero  in  dubio,  ut  diximus,  imperia 
ad  medietatem  fluminis  utrinque  pertingunt,  fieri  tamen  po- 
tuit, et  contigisse  alicubi  videmus,  ut  flumen  totum  parti  uni 
accederet,  quia  scilicet  ripae  alterius  imperium  serius  occupato 
jam  flumine  coepisset:  aut  quia  eum  in  modum  res  pactionibus 
esset  definita. 


changed  at  once,  it  becomes  another  thing.  If  a river  is  dammed  up 
in  the  upper  part,  and  tufned  into  a new  cut  made  by  hand,  it  ceases 
to  be  that  riyer;  and  in  like  manner  if  the  riyer  leaye  its  old  bed  and 
break  its  way  by  a new  channel,  it  is  not  the  same  riyer  as  before,  but 
a new  riyer,  the  old  one  being  extinguished.  And  since,  if  the  riyer 
had  dried  up,  the  boundary  of  the  territory  would  remain  the  middle 
of  the  channel  as  it  was  just  before;  so,  because  the  intention  of  the 
peoples  must  be  supposed  to  haye  been  that  their  lands  were  to  be 
naturally  dirided  by  the  riyer,  but  that  if  the  riyer  ceased  to  be,  then 
each  should  hold  what  he  had  held ; therefore  when  the  channel  is 
thus  changed  the  same  rule  must  be  obseryed. 

2 In  doubtful  cases,  the  territories  which  border  on  the  riyer  are 
to  be  supposed  to  haye  that  for  their  boundary : because  nothing  is 
more  suitable  for  separating  the  lands  of  different  nations  than  a riyer 
which  is  not  easily  crossed. 

That  national  territories  are  defined  by  the  rules  of  ager  limiUUm* 
or  ager  memura  comprehensus  more  rarely  happens;  and  then,  not 
from  primeyal  occupation,  but  from  concession,  [or  by  treaty.] 

XVIII.  But  though  in  doubtful  cases,  as  we  haye  said,  national 
territory  extends  to  the  middle  of  the  riyer,  it  may  happen,  and  some- 
times does,  that  the  whole  of  the  river  belongs  to  one  party ; as  when 
the  second  bank  has  been  taken  possession  of  at  a later  period,  after  the 
first  bank  and  the  riyer  had  been  already  occupied;  or  because  the 
matter  was  so  settled  by  compact. 

” In  modern  times,  national  territories  have  frequently  been  defined  by  bonn. 
daries  entirely  artificial,  as  parallels  of  latitude,  and  meridians ; of  which  the  map, 
of  America  affords  many  examples.  W.  W. 

[grot.] 
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27i  DE  ACQUISITIONE  ORIGINARIA  RERUM,  [Lib.  IL 


XIX.  1 lUad  quoque  observatu  non  indignum,  origina- 
mm  acquisitionem  censendam  etiam  rerum  earum,  qme  domU 
num  habuerunt,  sed  habere  desierunt:  puta  quia  derelictae 
sunt,  aut  quia  defecerunt  domini : nam  hsec  redierunt  in  eum 
statum,  in  quo  primum  res  fuerant. 

2 Sed  illud  simul  notandum  est,  interdum  primas  acquisi- 
tiones a populo  aut  populi  capite  ita  factas,  ut  non  tantum 
imperium,  in  quo  inest  jus  illud  eminens,  de  quo  alibi  egimus^ 
sed  et  privatum  plenmhque  dominium  generaliter  primum  po- 
pulo, aut  ejus  capiti  quaereretur : atque  ut  deinde  particulatim 
in  privatos  ita  fieret  distributio,  ut  tamen  eorum  dominium  ab 
illo  priore  dominio  penderet,  si  non  ut  jus  vasalli  a jure  seni- 
oris, aut  jus  emphyteuticarii  a jure  proprietarii,  tamen  alio 
quodam  tenuiore  modo,  ut  multae  sunt  species  juris  in  rem, 
quas  inter  est  et  jus  ejus,’  qui  sub  conditione  fideicommissum 
exspectat  Seneca : Non  est  argumentum^  ideo  aliquid  tuum 
non  easOj  quia  vendere  non  potee^  quia  consumere^  quia  mti-» 
tare  in  deterius  aut  melius  non  potes.  Tuum  enim  est  etiam 
quod  sub  certa  lege  tuum  est.  Dion  Prusaeensis  Rhodiaca : 


7 Non  est  argumeidum\  Loeiu  est  de 
BenefieUe  tii.  12.  Idem  libro  ejnsdem 
argumenti  octaro,  e.  12,  qiutdam  quo^ 
rvndam  tub  certa  eondUione  eunt.  [At 
vero  eunt  tantum  septem  Libri  de  Bene^ 
JleUe.  Loons  est  eodem  libro  et  capite, 
qno  ille,  cigns  verba  in  teztn  adfemntnr. 
J.B.] 

* Loonm  forte  inveni  lib.  xii.  nbi 
agitor  de  ministris  sacrorum,  qnomm 
Arehelans  Pontifex,  Rex  Coman»  a 
Pompeio  oonstitntns,  dominos  erat,  ita 


tamen  nt  eoe  vendere  non  posset : Kal 
TC0V  Tijv  sro\iv  oIkovvtwv  lepoSovXmV 
Kvpioe  irXnv  Tod  iriirpdoKei»,  Pag.  558» 
£d.  Cataub.  Parie.  J.  B. 

> Ad  umvereitaiem  aut  ad  doteinum 
tuperiorem  redttj  Sio  ex  libro  secnndo 
OdjBse»  in  fine  colligas,  bona  ejus  qni 
sine  liberis  decederet  ad  popnlnm  per* 
venisse,  et  sic  interpretator  Eostathioa 
illud  Homeri  IJiadot  E.  {vere.  168) : 

XspaMTroI  M ^ca  barworro. 

Partiebantur  opoi  rectores  urbis. 


XIX.  1 Thia  also  ia  worth  obaerving ; that  there  may  be  an  ori- 
ginal acquisition  of  those  things  which  hare  had  an  owner,  hot  hare 
ceased  to  have  one ; as  being  derelict,  or  because  the  owners  have 
been  removed;  for  then  things  return  into  the  state  of  nature  in 
which  they  were  at  first. 

2 This  also  is  to  be  noted ; that  sometimes  the  first  acquisitions 
of  property  are  made  by  a people  or  its  head  in  such  a manner  that 
not  only  the  lordship,  including  that  jus  eminens  of  which  we  have 
spoken,  (B.  I.  c.  iii.  $ vi ;)  but  that  also  the  private  ownership,  was  ac- 
quired at  first  generally  for  the  people  or  its  head;  and  then  the  property 
was  distributed  particularly  in  special  lots  to  private  persons,  in  such 
a manner  that  their  ownership  depended  on  that  former  ownership ; if 
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fivpiou^  yap  evpiiaere  Tpowovt  Koff  o5j  ixiarov  ti  <f)afi€u 
ehfai*  icai  ttXcIcttoi/  SiatpipovraC  wv  ovt€  diro^ocOai  ti 
€^€<TTt  Tois  e^ovaip,  ouT€  oww?  op  0eXoi  j(^ptja9ai.  Plurimi 
sunt  modiy  quibus  quid  cujusque  esse  dicitur^  et  quidem 
valde  inter  se  differentes : interdum  ut  nec  vendere,  nec  pro 
arbitrio  uti  licecU.  Apud  Strabonem  ^invenio:  Kvpm  nv 
ir\ii»  Tov  mirpacKeiv*  dominus  erat  demto  vendendi  jure. 
Exemplum  ejus  quod  diximus  in  Germanis  ponit  Tacitns : 
Agri  pro  numero  cultorum  ah  universis  occupantur,  quos 
mox  inter  se  secundum  dignationem  partiuntur. 

3 Hoc  igitur  modo  cum  distributa  dominia  pendent  a do- 
minio generali,  si  quid  domino  particulari  carere  incipit,  non 
fit  occupantis,  sed  *ad  unirersitatem,  aut  ad  dominum  superi- 
orem redit  Cui  juri  jus  simile  etiam  per  legem  civilem  extra 
faanc  causam,  ut  jam  notare  cmpimus,  mtroduci  potuit 


Kam  x*IP**^^*  mai^ttratiim  ftiiBse 
.didt  qui  bona  nno  liberia  decedentium 
administrabat.  Simfle  aliquid  usurpa- 
tum olim  in  regno  Mexicano  docent  nos 
histoiis.  [In  loco  ex  Odyi$ea  Poeta 
hoc  tantum  innuit,  inter  Procos  Penelo- 
pe couTeniMe,  d forte  Telemachus  in- 
teriisset,  sese  bona  ejus  equis  partibus 
occupaturos,  ut  solatti  loco  id  esset  illis, 
quos  Penelope^  uno  electo  in  yirnm,  ex- 
clusura esset;  ut  optime  observaTit 


Doctiadma  Matrona  Anna  T.  Pabri. 
Adeoque  inde  quod  auctor  noster  col- 
ligit, minime  inferri  potest.  Neque 
certius  est,  quod  de  xnpmtrraiv,  post 
Eustathium,  adfirmat.  Vocem  enim 
illam  interpretantur  Pollux  et  He^chius 
uon  de  magistratibus,  bona  sine  liberis 
decedentium  administrantibus,  sed  de 
propinquis  remotis  in  hereditatem  suc- 
cedentibus. J,  B,] 


not  in  the  same  way  as  the  ownership  of  a Vassal  from  that  of  Seignior, 
or  the  ownership  of  the  tenant-fsrmer  from  that  of  the  landlord,  yet 
in  some  slighter  way ; as  in  fact  there  are  many  species  of  ownership : 
among  which  is  the  ownership  of  a trustee.  So  Seneca  and  Dio  Pru- 
sieensis,  Strabo,  Tacitus,  spei^  of  various  ways  in  which  a thing  may 
be  mine.  [See.] 

3 And  since  private  properties  thus  depend  on  the  general  proprie- 
torship, if  any  portion  of  property  ceases  to  have  a special  owner,  it 
does  not  then  become  the  property  of  the  occupier,  but  reverts  to  the 
community,  or  to  the  superior  lord.  And  a rule  similar  to  this  of  Na- 
tural Law,  might  be  introduced  by  Civil  Law,  without  the  reason  we 
have  givcTi. 


18—2 


CAPUT  IV- 


DE  DERELICTIONE  PR-®SUMTA,  ET  EAM  SECUTA  OCCU- 
PATIONE, ET  QUID  AB  USUCAPIONE  ET 
PR-aSSCBIPTIONE  DIFFERAT. 


1.  Xliucapio  auit  prmsenpUo 
proprie  dicta  cur  locwm  non 
habeat  inter  popvXot  diver^ 
eost  eorumve  rectores, 

n.  Solere  tamen  et  inter  hos 
aUegari  longcevas  posses* 
sumes. 

in.  CkjMsa  inquiritur  eas  eonjee^ 
turis  hwmanas  voluntatis : 
quos  petuntur  non  eaa  verbis 
tantum: 

IV.  Sed  et  ea /actis : 

V.  Et  ex  non  factis, 

VI.  Quomodo  tempus  adjunctum 
non  possessioni  et  silentio  ad 
conjecturam  juris  derelicti 
valeat. 

VII.  Ordinaris  ad  talem  conjec- 
turam sufficere  tempus  me- 
moriam excedens,  et  quale 
hoc  sit. 

Vm.  Solutio  elationis,  nemitwn 
proBsumendum  suum  jactare. 

IX.  Videri  etiam,  seposita  eon* 


jectura,  jure  gentium  ex  imr 
memoriali  possessione  domi- 
nium tranqferri, 

X.  An  nondum  natis  jus  au- 
ferri hoc  modo  possit, 

XI.  Etiam  summos  potestatis  jus 
aut  populo  aut  regi  acquiri 
longaeva  possessione. 

Xn.  An  leges  civiles  de  usuca- 
pione et  proescripHone  tene- 
ant eum,  qui  summam  potes- 
tatem habet,  eum  distinc- 
tionibus explicatur. 

Xni.  Ea  jura,  quas  separabiliter 
aut  communicabiliter  adhoe^ 
rent  summo  imperio,  usur 
capione  aut  prcBscripUone 
quaeri  et  amitti. 

XIV.  Refellitur  sententia,  statuena 
semper  subditis  licere  se  vin- 
dicare in  Ubertatem, 

XV.  Quos  meros  sunt  facultatis 
nullo  tempore  amitti:  quod 
explicatur. 


I.  ^ RAVIS  bic  difficultas  oritur  de  usucapiendi  jure.  Nam- 
VT  que  id  jus  cum  lege  cirili  sit  introductum  (tempus  enim 
ex  suapte  natura  vim  nullam  effectricem  habet : nihil  enim  fit 
a tempore,  quamquam  non  fit  in  tempore)  locum  habere  non 


Chapteb  IV.  Of  presumed  Dereliction  of  Property,  and  the  Oceupet- 
tion  which  follows ; and  how  it  differs  from  Usucaption  and  Pre- 
scription, 

I.  Here  arises  a great  difficulty  concerning  the  right  of  usucaption, 
[by  which  a thing  long  used  becomes  the  property  of  the  possessor.] 
This  Right  is  introduced  by  the  Ciril  Law,  [not  by  Natural  Law,]  for 
time,  of  its  own  nature,  has  no  effective  power ; for  nothing  is  done  by 
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potest»  nt  censet  Vasquins»  inter  daos  populos  liberos»  aut  re-  Lib. «.  m. 
gea»  popnlumye  liberum  et  regem : imo  ne  inter  regem  quidem 
et  privatum  ipiu  non  subditum»  ^nec  inter  duos  diversorum 
regum  aut  populorum  subditos:  quod  verum  videtur»  nisi 
quatenus  res  vel  actus  tenetur  territorii  legibus.  Atque  id  si 
admittimus»  sequi  videtur  maximum  incommodum»  ut  contro* 
versi»  de  regnis  regnorumqne  finibus  nullo  unquam  tempore 
extmguantur:  quod  non  tantum  ad  perturbandos  multorum 
animos  et  bella  serenda  pertinet»  sed  et  communi  gentium 
sensui  repugnat 

II.  Nam  et  in  sacris  literis  Jephthes  regi  Ammonitarum  Ma.xi.sB. 
sibi  vendicanti  terras  inter  Amonem  et  Jabocum»  et  ab  Ara- 
bum desertis  ad  Jordanem  sitas»  objicit  trecentorum  annorum 
possessionem»  et  ab  eo  quaerit»  cur  ipse  ejusque  majores  tanto 
tempore  cessaverint?  Et  Lacones  apud  Isocratem»  tanquam mu&p. 
certissimum  ^et  apud  omnes  gentes  confessam  ponunt»  posses- 

■ Nec  inter  duoe  diverwrvm  regum  ^ Ei  apud  anmtt  gente»  eonft»»um\ 
aut  populorum  tuhdiios'l  In  lege  xii.  In  hnno  sensum  disserit  pro  Ganix  dux 

td>u]«rDmer«t:  JBtama  aueiarita»  eum  HiTernensis  apud  Thuuram  libro  lix. 

Softs  Sito,  id  est,  cum  peregrino.  [Apud  in  anno  olo  Io  lxxit. 

Cicero».  De  Offic.  lib.  i.  cap.  12.] 


time»  though  everything  is  done  in  time.  Hence  this  right»  as  Vas- 
qnius  thinks,  cannot  have  place  between  two  free  peoples,  or  kings,  or 
a people  and  a king ; nor  even  between  a king  and  a private  person  who 
is  not  his  subject,  nor  between  the  subjects  of  two  different  kings  or 
peoples : which  appears  to  be  true,  except  so  fhr  as  things  and  acta 
are  governed  by  the  laws  of  the  territory:  [for  a person  in  one  terri- 
tory, knowing  the  laws  of  another  territory  as  to  usucaption,  may 
act  accordingly,  in  questions  of  right  between  him  and  another 
person  in  the  stranger  territory.]  Tet  if  we  admit  this,  there  seems 
to  follow  this  very  inconvenient  conclusion,  that  controversies  con- 
cerning kingdoms  and  their  boundaries  are  not  extinguished  by  any 
lapse  of  time ; which  not  only  tends  to  disturb  the  minds  of  many 
and  to  perpetuate  wars,  but  is  also  repugnant  to  the  common  sense  of 
mankind. 

n.  For  [the  anthority  of  time  and  usage  has  been  generally  acknow- 
ledged in  disputes  on  such  subjects].  So  in  Judges  xi.  13, 26,  when  the 
king  of  the  Ammonites  clmmed  the  land  from  Amon  to  Jabbok  and 
Jordan,  Joshua  said  that  Israel  had  dwelt  there  300  years ; why  there- 
fore  did  ye  not  recover  them  in  that  time  f And  the  Lacedssmonians  in 
Isocrates  lay  it  down  as  a rule  most  certain,  and  acknowledged  by  all 
nations,  that  pnblic  possessions,  as  well  as  private,  are  so  confirmed  by 
length  of  time  that  they  cannot  be  taken  away ; on  this  ground  they 
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siones  publicas,  non  minus  quam  privatas,  multo  tempore  ita 
firmari,  ut  revelli  nequeant : quo  jure  repellunt  eos,  qui  Mes- 
senam repetebant.  Verba  Grssca  sunt:  rdr  KTi^aei^  kcu  rdv 
icai  rds  Koivdsy  fj»  eirvyiwyrai  iro\v^  ypovo^t  Kvpias  xal 
iraTpfpa^  airavres  eJvai  votu^ovai.  Idem  ^Isocrates  ad  Phi» 
lippum : icdro^oi;  Kai  fieficuov  t^v  kt^civ  ^eiroci^icorof  roS 
y^povov.  Cum  firmam  stabilemque  paaseasumem  langa  diea 
uw.sxxo.io,  reddidisset  Hoc  jure  nisus  posterior  Philippus  T.  Quintio 
dicebat,  civitates  quas  ipse  cepisset  se  Uberaturum : qwjs  sibi 
traditae  a majoribus  essent  justa  ac  hcereditaria  possessione^ 
uw.mw.\s^se  non  excessurum.  Sulpitius  contra  Antiochum  disputans 
ostendit  iniquum  esse,  ut  quod  populi  Grmci  in  Asia  aliquando 
serviissent,  id  jus  post  aliquot  smcula  eos  asserendi  in  servw 
tutem  fariat.  Et  historici  ^vetera  reposcere  vaniloquentiam 
vocant : fivOisas  sal  ira\aids  Diodorus.  Apud 

Cap.  88.'  Ciceronem  est  de  Officiis  secundo ; ^Quam  autem  habet  aequi* 
tatem^  ut  agrum  multis  annis  aut  etiam  saeculis  ante  posses^ 
sum^  qui  nullum  habuit  habeat^  qui  autem  habuit  amittat? 

IlL  Quid  dicemus?  Juris  effectus  qui  ab  animo  pen- 
dent, non  possunt  tamen  ad  solum  animi  actum  consequi,  nisi 


> Verba  illa  non  anni  Isocratis,  sed 
Dionysii  Halicamass.  in  Judicio  de  leo^ 
eratCf  nbi  exhibet  snmmam  Orationis 
ipsius  Archidami,  ex  qua  locns  praoe- 
dens.  Cap.  ix.  pag.  1S5.  Torn.  ii.  £d, 
OxoH.  J.  B. 

c Vetera  repoeeere\  Td  irp6  EvkX«/- 


dicunt  Gred  ex  historia  Attica: 
usos  inter  alios  Nicetas,  Lib.  i.  (cap.  9) 
de  Alexio  Isaad  fiatre,  nbi  de  Henrico 
agit  Imperatore Friderici  filio:  ical  rav- 
<ra  dif  TCt  irp6  EveXeiiov  dnnroew6\ms 
dpaKufwu'  ita  iUe  vdiit  amU  Budidm 
geeta  movebat  inverecunde.  [Vide  Lu- 


repel  those  who  demand  Messena.  [See.]  So  Philip  the  Second  of 
Macedon  told  Quintius  that  he  would  giro  up  the  cities  which  he  had 
himself  taken,  but  not  those  which  had  legitimatelj  descended  to  him 
from  his  ancestors.  Sulpitius  in  Liyj,  disputing  against  Antiochus, 
shews  it  to  be  unjust  that  because  the  Greeks  in  Asia  had  at  one  time 
been  in  subjection,  he  should  make  that  the  ground  of  an  asserted  right 
of  reducing  them  to  subjection  again  after  several  ages.  The  histo- 
rians speidc  of  the  claim  of  ancient  possessions  as  idle  tidk,  mythical 
stories.  See  also  Cicero. 

III.  In  truth,  the  effects,  as  to  Rights,  which  depend  on  man’s  will, 
still  do  not  follow  the  mere  internal  act  of  the  mind,  except  that  act  be 
indicated  by  some  external  signs.  For  to  assign  a jural  efficiency  to 
mere  acts  of  the  mind,  would  not  be  congruous  to  human  nature,  which 
cannot  know  the  acts  of  the  mind,  except  from  outward  signs.  Tet 
signs  denoting  the  acts  of  tho  mind  have  never  a mathematical,  bat 
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is  actus  signis  quibusdam  indicatus  sit : quia  nudis  animi  ac- 
tibus efficientiam  juris  tribuere  non  fuerat  congruum  naturse 
human»,  quae  nisi  ex  signis  animi  actus  cognoscere  non  potest: 
qua  de  causa  etiam  interni  actus  meri  legibus  humanis  non 
subjacent  Signa  autem  nulla  de  animi  actibus  certitudinem 
hat^t  mathematicam,  sed  probabilem  tantum:  nam  et  verbis 
eloqui  aliud  possunt  homines,  quam  quod  volunt  et  sentiunt,  et 
iactis  simulare.  Neque  tammi  patitur  natura  human»,  socie- 
tatis, ut  actibus  animi  suffimenter  indicatis  nulla  sit  efficacia: 
ideo  quod  sufficienter  indicatum  est,  pro  vero  habetur  adversus 
eum  qui  indicavit  Ac  de  verbis  quidem  expedita  res. 

IV.  1 Factis  intelligitur  derelictum,  quod  abjidtur,  nisi 
ea  sit  rei  circumstantia,  ut  temporis  causa  et  requurendi  animo 
abjectum  censeri  debeat  Sic  chirographi  redditione  censetur 
remissum  debitum.  Recusari  hereditas,  inquit  Paulus,  non^^i^j^ 
tantum  verbb,  sed  etiam  re  potest,  et  quovis  indicio  voluntatis.  £ 1.7  rV. 
Sio  si  is,  qui  rei  alicujus  est  dominus,  sciens  cum  altero  eam  £ dc 
rem  possidente,  tanquam  cum  domino  contrahat  jus  suum  ra>  cSiuMerto. 
misisse  merito  habebitur : quod  cur  non  et  inter  reges  locum 
habeat,  et  populos  liberos  nihil  caus»  est 


oiARUM,  in  Cataplo,  T.  i.  Ed,  Amtt 
p.  426.  et  Hermotim,  p.  56S.  Locos  so- 
lem Diodori  Sicoli,  qui  postea  sine  ollo 
indicio  sdfertor,  exstat  Ub.  xy.  cap.  78. 
pag.  487.  Ed,  H.  Steph.  Et  psg.  seq. 
dicitor  /3t^  koI  dtlKw  qosmodi  posses- 
sio haberi.  J,B,\ 


4 Quam  autem  habet  aguitaiem,  ut 
agrum  multis  amis  aut  etiam  saadis 
ante  pcssessusa,  qui  habuit,  amittat?] 
Floros,  Lib.  iii.  o.  IS.  Tamen  relictas 
a mqforibus  sedes,  estote,  quasi  jure 
haredUario  possidebant. 


only  a probable  certainty;  for  men  may  express  in  words  something 
different  from  what  they  feel  and  will,  and  may  simulate  in  their  acts. 
But  the  nature  of  human  society  does  not  silver  that  the  acts  of  the 
mind,  sufficiently  indicated,  should  hare  no  efficacy : therefore  what  is 
sufficiently  indicated  in  words,  is  to  be  held  true^  as  against  him  who 
BO  indicates  it. 

This  doctrine  of  the  force  of  words  is  to  be  applied  to  derelicts. 

IV.  1 A derelict  may  also  be  indicated  by  the  fact ; thus,  that  is 
a derelict  which  is  thrown  away ; unless  the  circumstances  of  the  case 
be  such  that  it  may  be  supposed  to  be  put  away  for  a time  and  with 
the  intention  of  taking  it  again.  Thus  a debt  is  supposed  to  be  remit- 
ted by  giring  up  the  note  of  hand  which  acknowledges  it.  An  inherit- 
ance, as  Paulus  says,  may  be  refused,  not  only  by  words,  but  by  deed, 
and  by  any  indication  of  will.  So  if  he  who  is  the  owner  of  anything, 
knowingly  contracts  with  another  person  in  whose  possession  it  is,  as 


280 


DE  DERELICTIONE  PB^SUMTA, 


[Lib.  IL 


2 Simile  est  quod  superior  concedens  inferiori,  vel  impe^ 
rans  id  facere  quod  facere  licite  non  potest,  nisi  lege  solTatur, 
lege  Bolrisse  eum  intelligitur.  Venit  enim  hoc  non  ex  jnre 
ayili,  sed  ex  jnre  naturali,  quo  quisque  suum  potest  abdicare,* 
et  ex  naturaU  prsesumtione,  qua  voluisse  quis  creditur  quod 
sufficienter  significavit:  quo  sensu  recte  accipi  potest  quod 
L.s.D.d€  Ulpianus  dixit,  juris  gentium  esse  a6ceptilationem. 

y.  1 Sub  factis  autem  morabter  veniunt  et  non  facta, 
considerata  cum  debitis  circumstantiis.  Sic  qui  scimis  et  pras* 
sens  tacet,  videtur  consentire : quod  et  lex  Hebrasa  agnosdt, 
Numer.  xxx.  4,  5,  11,  12,  niri  circumstantiae  ostendant,  quo« 
minus  loquatur,  metu  eum  vel  alio  casu  impediri.  Sic  amissum 
censetur  id  ^cujus  recuperandi  spes  projicitur,  ut  porcos  a lupo 
raptos,  et  quae  naufragio  amittimus,  nostra  esse  desinere  idt 
Ulpianus,  non  statim,  sed  ubi  recipi  non  possunt,  id  est,  ubi 
non  est  cur  credatur  abquis  animum  domini  retinere:  ubi 
nulla  talis  voluntatis  indicia  exstant.  Nam  si  missi  essent  qui 
rem  inquirerent,  si  promissum  M^i^rpop,  aUud  esset  judican^ 

• Cujus  recuperandi  spes  prqpcUur]  Id  «nio  dicitur  Hebreis  Jurisconsultis* 


with  the  owner,  he  must  be  held  to  lose  his  right:  and  there  is  no  rea* 
son  why  this  should  not  hold  also  between  kings  and  peoples. 

2 In  like  manner  a superior,  making  a concession  to  an  inferior, 
or  giving  him  a command  which  he  cannot  lawfully  perform,  except 
he  be  relieved  from  the  tie  of  the  law,  is  supposed  to  have  loosed  that 
tie.  This  rule  flows,  not  only  from  the  Civil  Law,  but  from  Natural 
Law,  according  to  which  any  one  may  abdicate  what  is  his ; and  from 
the  natural  presumption  by  which  every  one  is  supposed  to  intend 
what  he  has  sufficiently  indicated.  And  in  this  sense  may  be  accepted 
what  Ulpian  said,  that  the  acknowledgment  in  court  of  the  payment 
of  a debt*,  is  a part  of  Jus  gentium ; (it  being  really  a part  of  jus 
ewile), 

y.  1 Among  facts’'  we  must  also  understand  what  is  left  un- 
done,  considered  with  due  circumstances.  If  any  one,  present  and 
knowing,  is  silent,  he  may  be  assumed  to  assent ; as  also  the  Hebrew 
Law  recognises,  Num.  xxx.  4,  6,  11, 12\  I/  a woman  vow  a vow,  §c.; 
except  circumstances  shew  that  he  was  presented  from  speaking  by 
fear  or  other  cause.  Thus  that  is  supposed  to  be  lost,  with  regard  to 
which  the  hope  of  recovering  it  is  given  up ; as  Ulpian  says,  that  pigs 

* Heinec.  Elem.  Jur,  Civ,  § 1022.  Est  ergo  acceptUaHo  actus  legitimas  quo 
interrogatione  debitoris  et  oongrus  creditoris  responsione  obligatio  per  stipula* 
tionem  contracta  dissolntur.  Formula  erat  Quod  ego  tibi  promisi,  hahesne  aeeep% 
tum  ? Habeo  acceptum. 
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dam.  Sic  qui  rem  suam  ab  alio  teneri  scit,  nec  quicquam 
contradicit  multo  tempore,  is  nisi  causa  alia  manifeste  appareat, 
non  yidetur  id  alio  fecisse  animo,  quam  quod  rem  illam  in 
suarum  rerum  numero  esse  nollet.  Et  hoc  est  quod  alicubi 
dudt  Ulpianus,  sedes  longo  silentio  videri  pro  derelicto 
domino  habitas.  Parum  juste  (rescripsit  Pius  Imperator) 
prmteritas  usuras  petis,  quas  omisisse  te  longi  temporis 
inJteroallum  indicat:  quia  eas  a debitore  tuo,  ut  gratior 
apud  eum  videlicet  esses,  petendas  non  putasti. 

2 Cui  dmillimum  quid  in  consuetudine  apparet.  Nam  Thom.  1.  8.  q. 
hsec  quoque,  semotis  legibus  dvilibus,  quse  certo  tempore  ac 
modo  eam  introduci  volunt,  a populo  subdito  introduci  potest  ^ 
ex  eo  quod  ab  imperium  habente  toleratur : tempus  vero,  quo 
illa  consuetudo  effectum  juris  accipit,  non  est  definitum,  sed 
arbitrarium,  quantum  satis  est  ut  concurrat  ad  significandum 
consensum. 

8 Sed  ut  ad  derelictionem  praesumendam  valeat  silentium 
duo  requiruntur,  ut  silentium  sit  scientis,  et  ut  sit  libere  volen- 


carried  off  by  wolves,  and  goods  lost  in  shipwreck,  cease  to  be  ours,  not 
at  onoe^  but  when  they  cannot  be  recovered ; that  is,  when  there  is  no 
reason  to  believe  that  they  keep  any  hold  on  the  mind  of  the  owner ; 
when  there  is  no  indication  of  a purpose  of  recovering.  For  if  persons 
have  been  sent  to  seek  what  is  lost,  or  if  a reward  for  finding  it  is  of* 
fered,  we  must  judge  differently.  If  any  one  knows  a thing  which  is 
his  to  be  held  by  another,  and  in  the  course  of  a long  time  says  nothing 
against  it,  he,  except  some  other  reason  manifestly  appear,  must  be 
supposed  to  have  acted  with  the  purpose  of  no  longer  having  that 
thing  as  his.  And  so  Ulpian  says,  that  a house  may,  by  long  silence, 
be  understood  to  be  derelict  by  the  owner.  And  Pius,  the  Emperor, 
in  a rescript  says,  Tou  have  no  right  to  ask  for  the  interest  of  your 
money  for  the  past  period,  for  the  length  of  time  shews  that  you  had 
given  it  up.  You  did  not  require  this  payment  from  your  debtor,  in 
order  to  gain  favour  with  him. 

2 Similar  to  this  is  the  case  of  Custom.  For  Custom,  without 
referring  to  the  Civil  Law,  which  fixes  a certain  time  and  manner  for 
introducing  it,  may  bo  introduced  by  a subject  people,  in  virtue  of  its 
being  tolerated  by  the  Ruler.  But  the  time  in  which  such  Custom  re- 
ceives the  effect  of  Law,  is  not  defined,  but  arbitrary ; namely,  as  much 
as  is  necessary  to  signify  the  consent  of  the  party. 

S But  in  order  that  silence  may  be  valid  for  the  presumption  of 
derelict,  two  things  are  required;  that  it  be  the  silence  of  a party 
knowing,  and  freely  willing ; for  the  inaction  of  a party  which  is  in 
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iis:  nam  ^non  agere  nescientis^  caret  effectu;  et  alia  causa 
cum  apparet,  cessat  conjectura  voluntatis. 

VI.  Ut  base  igitur  duo  adfuisse  censeantur,  ^valent  et 
aliae  conjecturae:  sed  temporis  in  utrumque  magna  vis  est. 
Nam  primum  fieri  vix  potest,  ut  multo  tempore  res  ad  ali^ 
quem  pertinens  non  aliqua  via  ad  ejus  notitiam  perveniat^ 
cum  multas  ejus  occasiones  subministret  tempus.  Inter  prae- 
sentes tamen  minus  temporis  spatium  ad  banc  conjecturam 
sufficit,  quam  inter  absentes,  etiam  seposita  lege  dvilL  Sic  et 
incussus  semel  metus  durare  quidem  nonnibil  creditur,  sed 
non  perpetuo,  cum  tempus  longum  multas  occasiones  ad- 
versus metum  sibi  consulendi,  per  se,  vel  per  alios  suppe- 
ditet, etiam  exeundo  fines  ejus  qui  metuitur,  saltem  ut  pro-» 
testatio  de  jure  fiat,  aut,  quod  potias  est,  ad  judices  aut 
arbitros  provocetur. 

VII.  Quia  vero  ^tempus  memoriam  excedens  quasi  in- 
est  morabter,  ideo  ejus  temporis  silentium  ad  rei  dere- 


f Non  agere  neeeientis,  caret  effectu] 
Vide  infra  hoo  libro,  cap.  xxi.  § 11. 
Adde  sl  Tacat  Bart.  Soc.  consilio 
OLxxxvii.  ool.  8.  Meischnemm  deci- 
sione Camerali  ix.  n.  113.  Torn.  iii. 

’ Non  tam  ex  derelictione  tacita, 
cujns  praesnmtio  satis  firma  ut  plurimum 
non  adest,  quam  ex  jure  Possessoris 
bon»  fidei  et  ipso  fine  Dominii  consti- 
tuti, fundamentum  juris  istius  deducen- 
dum  esse,  ostendimus  ad  Pufehbob- 
riuM  nostrum.  De  Jure  Nat,  et  Oent, 


in  Notis  alteri  Editioni  adjectis,  Lib.  iv. 
cap.  xii.  § 8.  Totum  illud  Caput  in 
hanc  rem  conferri  potest.  J.  B. 

s TempuM  memoriam  exoedene]  An- 
dreas Knich  in  tractatu  de  jure  territo* 
rii.  Beinking.  IJb.  i.  classe  5.  cap.  ii, 
n.  5.  Oldendorp.  classe  iii.  art.  2. 

^ Nisi  validUsima  tint  in  contrarium 
rationes]  Menochius  i.  cons.  xc. 

I Non  plane  idem  esse]  Balbus  de 
prsBscriptionibQs  id  notavit,  et  in  eodem 
argumento  Covarruvias.  Beinking  dic- 


ignoraiice,  has  no  effect;  and  when  there  is  another  cause  known 
which  influences  the  will,  conjecture  as  to  what  it  is  ceases. 

VI.  To  establish  the  assumption  of  these  two  conditions,  other 
conjectures  are  of  force : but  for  the  most  part,  the  effect  of  time,  in 
both  points,  is  great.  For  in  the  first  place,  it  can  hardly  happen 
that  in  a long  time,  a thing  pertaining  to  any  one  should  not  come  to 
his  knowledge,  since  time  supplies  many  occasions.  And  a shorter  time 
ir  sufficient  for  this  purpose  in  a case  between  persons  present,  than 
absent,  even  without  referring  to  the  Civil  Law.  So  fear  once  im- 
pressed is  understood  to  last  for  a certain  time,  but  not  for  ever,  since 
a long  time  affords  many  occasions  of  taking  counsel  against  the 
danger,  either  by  one’s  own  means  or  by  means  of  others;  as  by 
going  out  of  the  bounds  of  the  authority  of  him  who  inspires  the  fear ; 
or  at  least,  it  affords  the  means  of  renewing  our  right  by  protest,  or. 
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lictad  conjecturam  semper  sufficere  videbitur,  ^nisi  validissimm 
sint  in  contrarium  rationes.  Bene  autem  notatum  est  a pru- 
dentioribns  jurisconsultis,  ^non  plane  idem  esse  tempus  memo* 
riam  excedens  cum  centenario,  quanquam  saepe  base  non  longe 
abeunt:  quia  ^communis  humanae  vitm  terminus  sunt  anni 
centum : quod  spatium  ferme  solet  aetates  hominum,  aut  sso.  * ‘ ' 
tres  efficere : quas  Antiocho  Romani  objiciebant,  cum  ur.sxxiv.fia 
ostenderent  repeti  ab  eo  urbes,  quas  ipse,  pater,  avus  nun- 
quam usurpassent 

VlII.  1 Objiciat  aliquis,  cum  homines  se  suaque  ament, 
non  debere  eos  credi  quod  suum  est  jactare,  ac  proinde  actus 
negativos,  etiam  cum  magno  temporis  spatio,  non  sufficere  ad 
eam  quam  diximus  conjecturam.  Sed  cogitare  rursum  debor 
mus  bene  sperandum  de  hominibus,  ac  propterea  non  putan- 
dum eos  hoc  esse  animo,  ut  rei  caducae  causa  hominem  alterum 
velint  in  perpetuo  peccato  versari,  quod  evitari  saepe  non  po- 
terit sine  tali  derelictione. 


to  Lih.  I.  duae  6,  o.  iL  n.  40.  de  tem- 
pore memoriam  excedente:  ride  erudi- 
tissimam Fabrum  in  oonailio  pro  ducatu 
Mon  dsferratensi. 

k Communis  humanm  vUm  tanntmi# ] 
Xl^ifos.iiaKkov  t|irc/>  xpovov  dixit  Jus- 
tinianus in  edicto  quinto,  edito  in  notia 
ad  arcanam  historiam  Prooopii. 

I Tsnsm  fret]  Nam  ysvsd  est  'rpia* 
Kovrasria,  triginta  annorum  mtas,  ut 
Porphyrins  notat  in  Homericis  quaestio- 


nibus. (peg. 99.  EdU.Bames,)  tres  ys* 
vsds  saeculum  exponit  Herodianus  Se- 
vero. (Lib.  III.  cap.  8.  Ed.  Bssei.)  in 
cco.  annis  decem  in  JEgypto  foiase 
reges  notat  Philo  in  legatione.  Laoe* 
daemone  annis  quingentis  reges  quatuor- 
decim,  Plutarcho  indicante  in  Lycurgo. 
(Pag.  S8  A.)  Justinianas  in  novella 
OLix.  vetat  in  judicia  deduci  causam, 
quod  jam  quatuor  ysvsal  exiissent. 
(cap.  2.) 


what  is  better,  of  referring  to  judges  or  arbitrators. 

VII.  Since  time  beyond  the  memory  of  man  is  morally,  as  it 
were,  infinite,  a silence  for  such  a time  will  always  suffice  to  esta- 
blish derelict,  except  there  are  very  strong  reasons  on  the  other  side. 
It  is  well  remarked  by  the  more  prudent  jurists,  that  time  beyond  the 
memory  of  man  is  not  the  samo  thing  as  a century,  though  the  two 
periods  are  often  not  very  different;  because  the  common  term  of 
human  life  is  a hundred  years ; which  period  commonly  includes  three 
generations  of  men ; as  the  Romans  objected  to  Antio^us,  when  they 
pointed  out  that  he  asked  for  cities  which  neither  he,  nor  his  father, 
nor  his  grandfather,  had  ever  had. 

VIII.  1 It  may  be  objected  that  men  are  fond  of  their  property, 
and  that  negative  acts,  even  in  a great  length  of  time,  ought  not  to  l^ 
taken  as  proving  that  they  throw  it  away.  But,  on  the  other  hand, 
we  ought  to  think  well  of  men,  and  not  to  suppose  that  the^  would 
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tk:  nm  agere  nefcientis,  ctfct  effecta;  ei  alia  causa 
eam  apparet»  eeami  eoojectora  Tolimtatis. 

VL  Ut  bjDC  igitur  doo  adfuisse  eeoseantor»  ^yaleot  et 
sB»  coojeetone:  sed  temporis  in  ntmmqiie  magna  yis  est. 
Ksb  primum  fieri  rix  potest»  nt  multo  tempore  res  ad  ali- 
quem pertinens  non  aliqoa  ria  ad  ejos  notitiam  perreniat» 
com  multas  cgos  occasiones  subministret  tempos.  Inter  prae- 
sentes tamen  minos  temporis  spadom  ad  hanc  oonjectoram 
sniBeit»  qoam  inter  absentes»  edam  sepomta  l^e  cirilL  Sic  et 
inawsns  aemel  metos  durare  qnidem  nonnihil  creditor»  sed 
non  perpetoo»  com  tempos  longam  multas  occasiones  ad- 
Tertos  metam  mbi  consulendi»  per  se»  Tei  per  alios  suppe- 
ditet» edam  exenndo  fines  ejus  qui  metuitur»  saltem  ot  pro* 
testado  de  jure  fiat»  aut»  quod  podos  est»  ad  judices  ani 
arbitros  proTocetor. 

u VH.  Quia  Tero  ^tempus  memoriam  excedens  quasi  in- 

^ &utum  est  morabter»  ideo  qua  tempons  nlentaum  ad  rei  dero- 


f \tm  ofirrt  earrt 

Tkl«  io/ni  hoc  libro p cap.  jcii,  ^11* 
Adde  D raca  t B^xrt,  Soc.  ouosilio 
OLXXZvjr  coL  8.  Mciiobopnim  deci- 
fiooe  CaDieraJi  tz.  n.  113.  Torn.  iti. 

* ISon  tain  «a  derelictione  tacitap 
d^ospra  lumtio  lalb  hrma  nt  plunmnm 
non  adnip  qnatn  «x  jure  Pwiacuom 
boMB  6dei  et  ipto  fine  Dominii  consd- 
tvti,  fttn  dement  utn  jurii  istins  deducen* 
dam  etmt\  ustendimii»  ad  Pt'rxNi>on- 
Fiuii  noiitntiii,  Jh  Jm/t  A rt 


in  yotia  alteri  Editioni  adfecckp  Lib.  ir. 
«p.  lii.  § 8-  Tutum  Uliul  Caput  ia 
lianc  rem  conferri  potei^  J.  B. 

f TenpMt  menorwra  erMdeiu'J  An^^ 
dreaa  Rnjch  in  tnetatn  dt  jore  tertito^ 
lii.  Heinlung.  IJb.  i.  clasee  A.  cap,  ij. 

n.  fi.  OldeoUorp.  ctoate  iiL  ar^  X 
^ A7at  t^idUrim^  mIntiniinTittm 
rdttoiHvJ  MenochjEu  i.  codl  xc, 

* Aenv  plane  idem  cue]  RUlaii  de 
pmscnptioDxbue  id  notarie  et  ia  ndoa 
argumento  CorarruTiaa.  Iteinkii^  die- 


ignoniiic^.  has  no  i tind  when  there  is  another  cause  known 
which  ieduenccs  the  wilt,  conjecture  as  to  wh&t  il  is  cesses. 

VI.  To  establish  the  assumption  of  these  two  coudidonS}  other 
conjectirnos  aro  of  forvei  but  for  the  most  part»  the  effect  of  timCf  ia 
both  points,  is  groat.  For  in  the  flret  place»  it  can  bardJj  happen 
that  in  a Jong  litne^  a thing  pertaining  to  any  one  should  not  cente  to 
his  koowJcdg<%  since  time  supplit^s  many  occaaiotu.  And  a shorter  time 
irsufficjem  for  this  purpose  in  a case  between  persons  present»  than 
abtenk  eroti  without  referring  to  the  Ciril  I>aw.  So  fear  onco  im- 
pressed U understood  to  laet  for  a certain  tirae^  but  not  for  erer»  tino» 
A long  tiow  affords  many  occasiotu  ©f  taking  counsel  against  the 
4^n§«r»  or  by  means  of  othef»:  ni  hr 

Ijoing  out  of  the  bounds  of  tbeaothority  ofldtn  who  iofptm 
or  at  Kwst,  it  ilnrf*  ^ of  renowjiig  our  f%ht  by  jr 
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quam  qum  adjuTant  conjectured,  favorabilea  putandae  sunt. 

Nam  si  durum  putarit  "Aratus  Sicyonius  privatas  quinqua- k. 
ginta  annorum  possessiones  labefactari,  quanto  magis  illud 
Augusti  tenendum  est,  eum  virum  bonum  ac  civem  esse,  qui 
praesentem  reipublic»  statum  mutari  non  vult,  et  qui,  ut  apud 
Thucydidem  Alcibiades  loquitur,  ovep  c^e^aro  cry^ixa  r^fUb^vLTa 
TToXiTela?  tovto  ^upSta<rw^ei:  quod  Ttjp  irapovaay  iroXcre/ar 
^ia<pv\aTT€tp  dixit  ^Isocrates  adversus  Callimachum : sicut  et 
Cicero  oratione  ad  Quirites  contra  Rullum,  otii  et  concordi» 
patrono  convenire  ait,  defendere  statum  reipublicie  qui  quoque 
tempore  ut:  et  Livius,  optimam  quemque  praesenti  statu 
gaudere. 

4 Quod  si  etiam  deficerent  ea  quae  jam  diximus,  tamen 
adversus  prassumtionem,  qua  quisque  sua  servare  velle  credi- 
tur,  validior  est  altera,  quod  credibile  non  est  quemquam  ejus 
quod  vult,  longo  tempore  "nullam  plane  edere  significationem 
idoneam. 

IX.  Ac  forte  non  improbabiliter  dici  potest  non  esse 
hanc  rem  in  sola  praasumtione  positam,  sed  ^jure  gentium 


observayerat  in  nota  ad  landatnin  Job* 
tini  locnm : quod  forte  ansam  dedit  er« 
rori  Auctoris  nostri.  J.  B,] 

* Est  apud  Oratorem  tj^p  tra/>ovtrap 
^^x^p  dtad^vXdrrtfiv,  circa  finem  Ora- 
tionis, pag.  888  s.  Bd.  H,  Steph, 
J.B. 

^ Nullam  pkpte  edere  significationem 
idoneam}  Crantzios  Saronieorum  xi, 
D.  10  et  18. 

P Jure  genHum  vduniario  inductam 


hanc  legem]  Narrat  Gregoras  cum  Ca- 
tan»  mqjoribns  data  esset  ab  Impera- 
toribus Gnecis  Phocaea,  ac^jectam  legem, 
ut  singuli  suoeeasores  scriptam  ederent 
professionem  se  eam  tenere  administra- 
torum titulo,  fifi  XdOvf  ira/>airpov<ra- 
pepfi  ^tjp  fiaciXinijp  deoirorsiap  tf  fie- 
Tov  XP^*'**^  fiaxpa  'trepioSoe’  ne 
inobservatus  diuturni  temporis  lapsus 
Jus  imperatoris  excluderet,  [Lib.  xi. 
circa  init.  Pag.  280.  JEd,  Oenev.  1616.J 


menta  should  at  some  time  be  placed  beyond  the  risk  and  doubt  of 
controversy ; and  the  modes  of  settling  the  matter  which  have  this 
tendency  are  to  be  preferred.  If  Aratus  thought  it  hard  that  private 
possession  of  50  years  should  be  disturbed,  we  must  still  more  hold 
by  the  saying  of  Augustus,  that  a good  citizen  does  not  wish  the  pre- 
sent stato  of  the  republic  to  be  changed.  So  Alcibiades  in  Thucydides, 
Isocrates,  Cicero,  Livy. 

4 And  even  if  these  arguments  were  wanting,  the  presumption  that 
each  man  wishes  to  keep  what  he  has,  may  be  met  by  another  pre- 
sumption, that  no  man  will  stay  a very  long  time  without  giving  some 
indication  what. his  wishes  are, 

IX.  And  perhaps  we  may  say  that  this  is  not  merely  a matter  of 
presumption,  but  that  this  law  was  introduced  by  an  instituted  law  of 
nations,  that  a possession  going  beyond  memory  uninterrupted,  and 
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Toluntario  inductam  banc  logem,  ut  possessio  memoriam  ex-* 
cedens,  non  interrupta,  nec  provocatione  et  arbitrum  interpel- 
lata, omnino  dominium  transferret  Credibile  est  enim  in  id 
consensisse  gentes,  cum  ad  pacem  communem  id  vel  maxime 
interesset  Merito  autem  dixi  possessionem  non  interruptam, 
Lib.suT.ia  id  est,  ut  Sulpitius  apud  Livium  loquitur,  uno  et  perpetuo 
tenore  juris  semper  usurpato^  nunquam  intermisso.  Idem 
mi.  num.  a alibi  dixit : perpetuam  possessionem^  ac  nullo  ambigente. 

Nam  desultoria  possesuo  nihil  efficit,  quomodo  Numid»  exci- 
ApudEund.  piebant  adversus  Carthaginienses:  per  opportunitates  nunc 
illoSi  nunc  reges  Numidarum  usurpasse  juSy  semperqw  penes 
eum  possessionem  fuisse^  qui  plus  armis  potuisset. 

X.  1 Sed  alia  hic,  et  quidem  perdifficilis,  suboritor 
qusBstio,  an  nondum  natis  jus  suum  tacite  tali  derelictione 
possit  decedere.  Si  non  posse  dicimus,  nihil  ad  tranquillitatem 
imperiorum  ac  dominiorum  profecit  modo  data  definitio,  cum 
* pleraque  talia  sint,  ut  posteris  debeantur.  Sin  posse  affirma- 
mus, mirum  videbitur  quomodo  nocere  silentium  possit  his, 
qui  loqui  non  potuerunt,  quippe  cum  nec  existerent ; aut  quo- 
modo aliorum  factum  aliis  damno  esse  possit 

2 Ad  hujus  nodi  solutionem  sciendum  est,  ejus  qui  non- 

<1  Nequd  dum  exUiaUe  earum  jure  Francomm  rege,  pro  ee  liberiaqne  ab- 
expeeiari  pouuid]  Multa  sunt  in  dicante  Jus,  quod  per  Blancam  matrem 
historiii  talium  derdictionum  exempla.  in  Castell»  regnum  habere  poterat. 
Vide  unum  illustre  in  Ludorico  IX.  apud  Marianam  libro  ziii.  e.  18. 


not  accompanied  with  any  appeal  to  justice,  absolutely  transfers 
ownership.  It  is  credible  that  nations  have  agreed  upon  this,  since 
such  a rule  tends  greatly  to  peace.  But  it  is  essential  to  require  unin- 
terrupted possession,  as  stated  in  Livy.  For  a desultory  possession  is 
of  no  efficacy,  as  the  Numidians  uige  against  the  Carthaginians,  also 
in  Livy.  [See.] 

X.  1 But  another  and  an  important  question  arises  here : whether 
those  not  yet  bom  may  tacitly  lose  their  rights  by  such  derdiction.  If 
we  say  they  cannot,  the  definition  just  given  is  of  no  avail  for  the  tran- 
quillity of  authority  and  ownership,  since  most  kinds  of  these  are  such 
that  they  belong  to  posterity.  If  we  say  that  they  can,  it  will  appear 
strange  how  silence  can  prejudice  those  who  cannot  speak  because 
they  do  not  exist;  and  bow  the  act  of  others  can  be  allowed  to  harm 
them. 

2 For  the  solution  of  this  difficulty,  it  is  to  observed,  that  he  who  is 
not  yet  bom  has  no  rights,  as  a thing  not  existing  has  no  attributes. 
Wherefore  if  the  people,  from  whose  will  the  right  of  reigning  pro- 
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4am  nattts  est  nullum  esae  jus,  sicut  nec  ulla  sunt  accidentia 
rei  non  existentis.  Quare  si  populus,  a cujus  voluntate  jus 
regnandi  proficiscitur,  voluntatem  mutet,  iis  qui  nondum 
nati  sunt,  ut  quibus  jus  qusesitum  nondum  est,  nullam  facit 
injuriam.  Sicut  autem  populus  expresse  mutare  voluntatem 
potest,  ita  et  tacite  credi  mutasse.  Mutata  igitur  populi  vo- 
luntate, ^ neque  dum  existente  eorum  jure  qui  expectari  pos- 
sunt; parentibus  autem  e quibus  nasci  possunt,  qui  jus  suo 
tempore  essent  habituri,  id  ipsum  jus  derelinquentibus,  nihil 
est  quod  obstet  quominus  illud  ut  derelictum  ab  alio  occupari 
possit 

3 Agimus  de  naturaU  jure : nam  jure  civili  ut  alim  fic- 
tiones ita  et  hmc  introduci  potest,  'ut  eorum  qui  nondum 
sunt  personam  lex  interim  sustineat,  atque  ita  impediat  ne 
quid  adversum  eos  occupari  possit:  quod  tamen  leges  velle 
non  temere  censend»  sunt,  quia  privata  ista  utilitas  publicas 
valde  repugnat  Unde  et  illa  feuda,  quas  non  ex  jure  prox- 
imi possessoris,  sed  ex  vi  investituras  primitivas  deferuntur, 
longo  satis  tempore  acquiri  posse  receptior  sententia  est;  quod 
ad  jura  majoratus,  et  ad  res  fideicommisso  obnoxias  non  in- 
firmis rationibus  subnixus  producit  summi  judicii  jurisconsultus 
Covarruvias. 

' Ut  eorum  qtU  nondum  sunt  pereo*  adquir,  rer,  domin,  Z.  13.  § 5.  Quod 
nam  lex  interim  euttinea£]  Ut  lex  dvilie  vi  aut  clam,  &c.] 
in  hereditate  jacente.  [L.  34.  D,  de 


ceeds,  changes  its  will,  it  does  no  injury  to  those  who  are  not  yet  bom, 
and  who  have  not  yet  acquired  any  right.  And  as  the  people  may 
change  its  will  expressly,  it  may  also  tacitly  be  presumed  to  have 
changed  it»  If  then  the  will  of  the  people  be  changed,  and  since  the 
right  of  the  expected  progeny  does  not  yet  exist,  and  the  parents  from 
whom  they  are  to  be  bom  relinquish  their  right,  nothing  prevents  its 
being  occupied  by  another  as  a derelict. 

3 In  this  we  speak  of  Natural  Law:  for  by  the  Ciril  Law,  as  other 
fictions  may  be  introduced,  so  this  also,  that  the  law  may  represent 
the  part  of  the  persons  who  do  not  yet  exist,  and  may  thus  prevent 
adverse  occupation  being  a prejudice  to  them : which  purpose  of  the 
law,  however,  is  not  lightly  to  be  assumed,  because  that  private  advan- 
tage is  much  at  variance  with  public  utility.  Whence  those  fiefs  which 
[by  law]  are  conveyed,  not  by  the  right  of  the  last  possessor,  but 
by  a primitive  investiture  in  each  vacancy,  may,  by  a sufficiently  long 
usage,  be  acquired  [as  territory],  as  the  best  jurists  hold.  Covarravias 
has  asserted  this  with  strong  reasons,  respecting  rights  of  primogeni- 
ture and  entailed  estates. 
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^ Tu.de  4 Nihil  enim  prohibet  quominus  lege  civili  jus  i^e  intro- 
niaui  duci  possit,  quod  uno  actu  alienari  licite  non  possit ; possit 
ShdMSt.  de  tj.me,n  ad  vitandam  dominiornm  incertitadinem  certi  temp^ 
ris  neelectu  amitti : atqae  ita  etiam,  ut  exstituris  salva  ut 
actio  personalis  adversum  eos  qui  neglexerunt,  aut  eorum 
heredes. 

rtoi  XI.  Ex  his  qu»  diximus  apparet,  et  regi  adversus 

gem,  et  populo  libero  adversus  populum  liborum  jus  acquiri 
posse,  ut  expresso  consensu,  ita  derelictione,  et  eam  secuta, 
aut  ex  ea  vim  novam  capiente  apprehensione.  Nam  quod 
dicitur,  qu»  ab  initio  non  valent,  ex  post  facto  convalescere 
non  posse,  hanc  habet  exceptionem,  nisi  causa  nova  per  se 
parere  idonea  intercesserit.  Similiter  et  alicujns  populi  rex 
verus  amittere  poterit  regnum  et  populo  subjici ; et  qui  re- 
vera non  rex,  sed  princeps  erat,  *rex  summo  cum  imperio 


■ Jiex  summo  atm  imperio  Jieri\ 
Vide  Vaeqniniii  oontroTeniemm  iUns- 
triom,  Lib.  i.  o.  xxiii.  a Adde  euDdem 
Lib.  II.  c.  Ixxxii.  8,  9.  et  sequentibuB : 
▼ide  et  Panormitatram,  Lib.  i.  cons.  82. 
et  Peregrinom  De  Jure  Fisci,  ri.  c.Tiii. 


*10. 

t Nos  dliier  orKfroimfr]  Et  Don 
Oaradas  MastrilL  ds  MagisiraiM  Lib. 
III.  c.  xi.  26 : Joh.  Oldendorpios  consil. 
Marp.  V.  n.  47.  volum.  1. 

• Qua  seUieei  pars  est  eommunitaiis'] 


4 For  nothing  prerentB  the  Civil  Law  from  introducing  such  a 
Right  as  cannot  be  alienated  by  one  act,  but  yet,  in  order  to  avoid 
the  uncertwnty  of  ownership,  may  be  lost  by  neglect  after  a certain 
time : but  in  such  a way  that  future  claimants  shall  retain  a right  of 
personal  action  against  those  who  have  committed  the  neglect,  or 
their  heirs. 

XI.  From  what  we  have  sud,  it  appears  that  both  a king  as 
against  a king,  and  a free  people  as  against  a free  people,  may  acquire 
a right,  not  only  by  express  consent,  but  by  dereliction  and  posses- 
sion following  this,  or  tiddng  a new  force  from  it.  For  as  to  what  is 
said,  that  what  is  not  legally  valid  at  first  cannot  become  valid  by  the 
subsequent  fact,  it  is  to  be  taken  with  this  exception,  except  a new  cause 
intervene,  fit  of  itself  to  produce  such  validity.  And  thus  [by  the 
course  of  usage]  the  king  of  any  people  may  lose  his  authority  and 
become  subject  to  the  people ; and  he  who  was  not  king,  but  only 
governor,  may  become  king  with  absolute  authority ; and  the  sovereign 
authority,  which  at  first  was  in  the  king  or  in  the  people  wholly,  may 
be  shared  between  them. 

Xn.  1 This  also  is  a question  worth  examining*:  Whether  the 

* Gronovins  treats  this  as  the  question  whether  any  rights  belonging  to  the 
sovereignty  can  be  matter  of  prescription ; and  says  that  Grotius’s  opinion,  that 
they  cannot,  is  both  servile,  and  dangerous  to  princes ; for  the  power  of  princes  has 
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fieri,  et  summum  imperium  quod  penes  populum,  aut  penes 
regem  in  solidum  erat,  inter  eos  dividi. 

XIL  1 Illud  etiam  indagari  operm  pretium  est,  an  lex 
de  usucapione  aut  prsescriptione,  condita  ab  eo  qui  habeat 
summum  imperium,  pertineat  etiam  ad  ipsum  jus  imperii,  et  . 
ejus  partes  necessarias,  quas  alibi  explicavimus.  Pertinere 
arbitrari  videntur  jurisconsulti  non  pauci,  qui  qumstiones  de 
summo  imperio  ex  jure  tractant  civili  Romanorum.  ^Nos  ali- 
ter  arbitramur : nam  ut  quis  legibus  obligetur,  requiritur  in  Jor.  Con».  70i 
legis  auctore  et  potestas,  et  voluntas,  saltem  prmsumta.  Se  Aymon.ite 
per  modum  legis,  id  est,  per  modum  superioris,  obligare  nemo 
potest : et  hinc  est  quod  legum  auctores  habent  jus  leges  suas 
mutandi : Potest  tamen  quis  obligari  sua  lege,  non  directe, 
sed  per  reflexionem,  '^qua  scilicet  pars  est  communitatis  ex  ei  Si 
aequitate  naturali,  quae  partes  vult  componi  ad  rationem  inte- 

Vide  infra  hoc  libro,  cap.  xz.  § 24.  8e«  tant  hoc  Cland.  Seiasellas  de  Rep.  Gdtt.  in  c. 
neca  epistola  lxxxt.  Duas  pertonas  Lib.  i.  (cap.  12).  Chassanaens  de  Gloria  i!*^’ 
habet  gubernator:  alteram  communem  parte y.  cons.  5.  GaillinsLib.  ii. 

CUM  ommhut  qui  eandem  conscenderunt  obe.  i.y.  nnm.  7.  Bodinns  dt  BepublicOf 
novem,  qua  ipse  quoque  vector  est,  alte-  Lib.  i.  o.  yiii.  Reinking  i.  c.  zh. 
ram  propriam  qua  gubernator  est,  Trac- 


law  of  UBUcaption  or  prescription,  made  by  the  sovereign,  may  affect 
the  right  of  sovereign  authority,  and  its  necessary  parts,  which  we 
have  elsewhere  explained  (B.  i.  c.  iii.  $ vi.).  Not  a few  of  the  Jurists 
seem  to  think  that  it  may,  treating  this  question  of  the  sovereignty  as 
a matter  of  Civil  Law.  We  think  otherwise.  For  in  order  that  any 
one  may  be  bound  by  a law,  there  is  required  both  power  and  will,  at 
least  presumed,  in  the  author  of  the  law.  But  no  one  can  bind  him- 
self in  the  manner  of  a law,  that  is,  in  the  character  of  a superior : 
and  hence  it  is  that  the  authors  of  laws  have  the  right  of  changing 
their  laws.  However,  a person  may  be  bound  by  his  own  law,  not 
directly,  but  by  reflexion ; namely  as  being  a part  of  the  community, 
in  virtue  of  natural  equity,  which  requires  the  component  parts  to 
follow  the  analogy  of  the  whole.  So  Saul  put  himself  and  his  son 

in  many  casce  been  Increased  by  prescription ; and  where  the  power  of  the  people 
rests  npon  prescription,  if  kings  refose  to  allow  it,  they  are  involred  in  seditions 
and  tronbles,  like  Charles  I.  in  England. 

Bot  Barbeyrac  remarks  that  Grotins  is  speaking  of  Usneaption  and  Pnescrip- 
tion  as  defined  according  to  the  mles  of  Ciril  Law ; and  that  he  allows  in  Art.  2 
of  this  section,  that  parts  of  the  sovereignty  may  be  established  by  nsag^,  even  in 
shorter  times  than  the  Civil  Law  requires  for  prescription.  To  which  we  may 
add,  that  Gronovins  in  another  note  (^^),  asserts  that  the  people  cannot  be  sup- 
posed to  give  up  its  **  most  just,  certain  and  eternal  possession,*’  namely  its  sove- 
reign rights ; thos  going  much  beyond  Grotins  on  one  side  of  the  question. 

[grot.] 
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gri:  quod  a Saule  in  r^ui  iniUia  obserratuin  notat  sacra 
historia,  Sam.  xiv.  40.  Sed  hoc  hic  locum  non  habet,  quia 
legum  auctorem  hic  consideramus,  non  ut  partem,  sed  ut  eum, 
in  quo  virtus  insit  integri : agimus  enim  de  summo  imperio 
qua  tali.  Sed  nec  voluntas  adfuisse  prmsumitur : quia  legum 
auctores  non  censentur  se  velle  comprehendere,  nisi  ubi  et 
materia,  et  ratio  legis  sunt  universales,  ut  in  aestimandis  rerum 
pretiis.  At  summum  imperium  non  est  paris  rationis  cum  re- 
bus aliis : imo  nobilitate  sua  res  alias  multum  excedit.  Ne- 
que ullam  vidi  l^em  civilem  de  praescriptione  agentem,  quae 
summum  imperium  comprehenderet,  aut  comprdiendere  volu- 
isse probabiliter  censeri  posset 

2 Unde  sequitur,  neque  tempus  lege  definitum  suffioera 
ad  acqmrendum  summum  imperium  aut  partem  ejus  necessa* 
riam,  si  desint  conjecturas  naturales,  de  quibus  supra  egimus  r 
neque  tantum  temporis  spatium  requiri,  si  intra  id  tempus 
e»  conjecturas  quantum  satis  est  adsint : neque  legem  civilem 
qu8s  acquiri  certo  tempore  res  vetat,  ad  res  summi  imperii 
pertinere.  Fosset  tamen  in  ipsa  imperu  delaticuie  popuhxs 

< Veriiu  est,  non  posse  a snbdito  pertinet.  Dioeans  in  Notis  Gallicis 
plene  adquiri  longi  temporis  possessione  ad  hnne  locum.  Vide  interim  Disserta- 
nllnm  jus,  quod  ad  snmmnm  imperinm  tionem  Clarissimi  et  Celeberrimi  JCti 


Jonathan  on  the  same  footing  as  the  rest  of  the  people,  1 Sam.  xiv.  40. 
But  this  does  not  apply  in  the  case  which  we  aro  now  treating ; for 
we  consider  the  author  of  the  law,  not  as  a part  of  the  conununity,  but 
as  him  in  whom  the  whole  legislatiye  virtue  resides ; for  we  speak  of 
the  sovereignty  as  such.  [Therefore  the  sovereign  has  not  the  power 
.of  binding  himself  by  such  laws.]  But  neither  can  he  be  presumed 
to  have  the  will;  for  the  authors  of  laws  are  not  supposed  to  in- 
clude themselves,  except  both  the  matter  and  the  reason  of  the  law 
are  universal ; as  in  settling  prices  by  law.  But  the  sovereignty  has 
not  parity  of  reason  with  other  things ; on  the  contrary,  it  is  a matter 
of  a higher  order  than  other  things. 

Nor  have  I ever  seen  a civil  law  treating  of  prescription,  which 
comprehended  in  its  sphere  the  sovereign  powmr,  or  could  be  probably 
supposed  to  have  comprehended  it. 

2 Whence  it  follows  that  the  time  defined  by  law  is  not  sufficient 
to  acquire  the  sovereignty  or  any  necessary  part  of  it,  if  there  are 
wanting  those  natural  conjectures  of  which  we  have  before  spoken ; 
and  that  if  those  conjectures  exist  to  a satisfactory  extent,  so  great  a 
space  of  time  is  not  required ; and  that  the  Civil  Law,  which  prohibits 
a possession  being  acquired  in  a certain  time  [by  prescription],  does  not 
apply  to  the  Sovereignty. 
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eoam  exprimere  volontaiem ; quo  modo  ac  tempore  amitti  im- 
perium non  utendo  posset:  qu»  voluntas  sequenda  haud  dubie 
esset : nec  infringi  posset  a rege  etiam  summum  imperium  ob- 
tinente: quia  non  ad  imperium  ipsum,  sed  ad  gus  habendi 
modum  pertineret : quo  de  ^crimine  alibi  diximus. 

XIII.  Ea  vero,  qum  de  summi  imperii  natura  non  sunt, 

neo  ut  proprietates  naturales  ad  eam  pertinent,  sed  aut  sepa-  9 ^ u*  is. 
rari  ab  ea  naturaliter  possunt,  aut  saltem  cum  aliis  communi- 
cari, omnino  subjacent  legibus  populi  cujusque  civilibus,  quas 
de  usucapione  et  praescriptione  factae  sunt  ^Sic  subditos  esse 
videmus,  qui  praescriptione  acquisierunt,  ut  appellari  ab  iis 
non  possit : ita  tamen  ut  semper  aliqua  ab  eis  sit  provocatio, 
per  supplicationem  scilicet,  vel  alium  modum.  Nam  ut  ab 
aCquo  nulla  ratione  possit  provocari,  cum  persona  subditi 
pugnat,  ac  proinde  ad  summum  imperium  aut  partem  ejus 
pertinet,  neo  potest  aliter  acquiri  quam  secundum  jus  naturale, 
cui  summa  imperia  subjacent. 

XIV.  1 Ex  his  apparet,  quatenus  recipi  possit  ^quod 
aiunt  nonnulli,  semper  licere  subditis  si  possint  in  libertatem, 

Hallenais,  Chbutiaiti  Thomash,  De  Saxonnm  editam.  J,  B. 

ProMeriptume  Regalium  adjura  Subdi»  * Quod  ahmi  nonmilH]  Ut  Vaaqmaa 
iorum  non  pertinente,  ann.  IGOd.  Halee  dicto  libro  ii.  o.  Izxzii.  n.  3. 


It  would  howerer  be  possible  that  the  people,  in  conferring  the 
Bovereigntj,  should  express  its  will  in  what  way  and  in  what  time  the 
supreme  authority  might  be  lost  by  disuse ; which  will  would  undoubt- 
edly be  to  be  followed,  and  could  not  be  infringed,  even  by  a king 
possessed  of  the  sovereign  power;  because  it  pertains,  not  to  the 
soYereignty  itself,  but  to  the  mode  of  holding  it;  of  which  difiference 
we  hare  elsowbore  spoken. 

Xni.  But  [though  the  sovereignty  is  thus  exempt  from  the  Rules 
of  the  Civil  Law]  those  things  which  are  not  of  the  nature  of  the 
sovereignty,  and  do  not  belong  to  it  as  natural  properties,  but  can 
either  be  naturally  separated  from  it,  or  communicated  to  others,  are 
altogether  subject  to  ^e  rules  of  Civil  Law  concerning  Usucaption  and 
Prescription.  So  we  see  that  there  are  subjects  who  have  by  prescription 
acquired  the  Right  that  there  is  no  appeal  from  them ; but  yet  so  that 
there  is  always  some  mode  of  carrying  the  matter  to  a higher  tribunal, 
by  petition,  or  in  some  other  way.  For  that  there  should  not  be  in 
any  way  an  appeal  from  a person,  is  at  variance  with  the  notion  of  a 
subject:  it  belongs  to  a sovereignty  or  a part  of  it;  and  cannot  be 
acquired  otherwise  than  according  to  Natural  Law,  which  regulates 
the  sovereignty. 

XIV.  1 Hence  it  appears  how  far  we  are  to  receive  the  doctrine 

19—« 
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eam  scilicet,  qusc  populi  est,  se  vindicare : quia  qaod  vi  par* 
tum  est  imperium,  vi  possit  dissolvi ; quod  autem  ex  voluntate 
sit  profectum,  in  eo  poenitere  liceat,  et  mutare  voluntatem. 
Nam  et  quse  vi  parta  primum  sunt  imperia,  possunt  ex  volun- 
tate tacita  jus  firmum  accipere,  et  voluntas  aut  ex  initio  con- 
stituti imperii  aut  ex  post  facto  esse  potest  talis,  ut  jus  det 
quod  in  posterum  a voluntate  non  pendeat.  Agrippa  rex 
Jiid.  apud  Josephum  in  oratione  ad  Judaeos,  qui  ex  praepostera 
repetitae  Ubertatis  studio  Zelotae  dicti  sunt,  sic  ait : Intempea^ 
tiwm  est  nunc  libertatem  concupiscere.  Olim  ne  ea  amittet 
retur  certatum  oportuit.  Nam  servitutis  periculum  facere 
durum  est^  et  ne  id  subeatur,  honesta  certatio.  At  qui 
semel  subactus  deficit^  non  libertatis  amans  dicendtM  est, 
DeBrtt.jud,  sed  scrvus  contumar.  Atque  ipse  Josephus  ad  eosdem: 
^Honestam  quidem  est  pugnare  pro  libertate,  sed  id  olim 
factum  oportuit.  At  qui  victi  semel  sunt  et  longo  tempore 
paruerunt,  si  jugum  excutiant,  faciunt  quod  desperatorum 

J HoneHum  pugnare  pro  libertate,  RadeTicum  i.  c.  40. 
ied  id  olim  factum  oportuit]  Eadem  ^ De  Joribas  illis,  qui  dicuntor  merva 
ferme  Terba  reperies  in  oraUone  comitis  facultatis,  et,  inter  alia,  de  bdtione  pig* 
^landeratensis  ad  Mediolanenses  apud  noris,  legi  dignissima  DissertaUo  singu* 


which  some  put  forth,  that  it  is  always  lawful  for  subjects,  if  they  can, 
to  obtain  their  Uberty,that  is,  Civil  lilwrty;  because  the  authority  which 
was  gained  by  force  may  be  taken  away  by  force ; and  in  regard  to  that 
which  was  giren  Toluntarily,  they  may  repent  and  change  their  mind. 
[But  this  goes  too  far.]  For  authority  gained  at  first  by  force  may  by 
tacit  consent  receive  firm  right : and  the  will  exercised,  either  in  the  ori- 
ginal institution  of  a government,  or  at  an  after  period,  may  be  such 
as  to  give  a right  which,  afterwards  does  not  depend  upon  the  will. 
King  Agrippa  said  to  the  Zealots  who  were  clamorous  for  liberty,  It 
is  now  out  of  season  to  demand  liberty.  Tou  should  have  fought 
formerly,  not  to  lose  it.  For  submission  is  a hard  lot,  and  it  is  honour- 
able to  fight  in  order  to  avoid  it.  But  when  a person  has  once  been 
overcome  in  such  a struggle,  if  he  shake  off  the  yoke,  he  is  no  longer 
a lover  of  liberty,  but  an  insurgent  slave.  And  so  Josephus  himself 
said ; and  Cyrus  to  the  king  of  Armenia.  [See.] 

2 But  that  a long  forbearance  of  the  king,  such  as  we  have  before 
described,  may  be  a sufficient  ground  of  the  people  obtaining  its 
liberty  from  a presumed  relinquishment  of  imperial  authority,  is  not 
to  be  doubted. 

XV.  But  rights  which  do  not  involve  daily  exercise,  but  are  exer- 
cised, once  for  all,  at  a convenient  time,  as  the  loosing  of  a pledge;  also 
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luminum  esty  non  quod  libertatem  amantium.  Et  hoc  ipsum 
Cyrus  olim  Armenio  regi  dixerat,  qui  rebellioni  sum  obtende- 
bat libertatis  pridem  amissae  desiderium. 

2 Ceterum  quin  et  regis  longa  patientia  talis,  qualem 
supra  descripsimus,  possit  populo  sufficere  ad  pariendam  liber- 
tatem publicam,  ex  praesumta  imperii  derelictione,  minime 
dubitandum  arbitror. 

XV.  Jura  Tero,  quae  non  habent  quotidianam  exercitium, 
^sed  semel  ubi  commodam  erit,  *ut  luitio  pignoris;  item  jura 
libertatis,  quibus  actus  is  qui  exercetur  non  est  directe  con- 
trarius, sed  ei  inest  ut  pars  suo  integro ; velut  si  quis  per  cen- 
tum annos  societatem  cum  uno  duntaxat  Ticino  habuerit,  cum 
tamen  habere  et  cum  aliis  posset ; non  amittuntur  nisi  ex  quo 
tempore  intercessit  prohibitio  aut  coactio,  eique  paritum  est 
cum  sufficienti  consensus  significatione : quod  cum  non  juri 
ciTili  tantam,  sed  et  rationi  naturali  congruat,  merito  locum 
‘habebit  etiam  inter  summae  fortunae  homines. 

laris  College  mei  Clarissimi  et  Juris  De  re  ipsa  dicemus  in  Notis  Gallicis  ad 

peritissimi  P.  de  TouUieu,  qu»  tertia  hunc  locum.  J,  B, 
ordine  est  in  DUsertcOioman  Juridica-,  « Ut  luitio  pignoris]  Vide  Paratam 
rum  Tru^e,  Ultrajecti  ann.  1706.  edita.  Historia  Veneta  yxi. 


freely  used  rights*,  to  which  the  act  exercised  is  not  directly  contrary, 
but  is  contained  in  it  as  a part  in  the  whole ; — as  if  any  one  should  for 
a hundred  years  have  alliance  with  one  only  of  his  neighbours,  when 
he  might  hare  it  with  others  also ; — are  not  lost,  except  for  the  time 
when  prohibition  or  coaction  intervenes,  and  obedience  is  rendered  to 
it  with  a sufficient  signification  of  consent ; and  since  this  agrees,  not 
only  with  Civil  Law,  but  with  natural  reason,  will  properly  have  place 
also  among  the  most  exalted  persons.  [Such  persons  will  not  attempt 
to  control  the  exercise  of  those  rights.] 

* In  the  table  of  contents  at  the  head  of  the  chapter,  the  snbject  of  this  section 
is  thus  given : Rights  which  are  tnera  facultoHs,  are  not  lost  in  any  course  of 
Ume;  Jura  merafacuUatis  are  Bights  which  a man  possesses  but  is  not  bound  to 


CAPUT  V. 


DE  ACQUISITIONE  ORIGINARIA  JURIS  IN  PERSONAS:  UBI 
DE  JUBE  PARENTUM:  DE  MATRIMONIIS:  DE  COL- 
LEGIIS: DE  JUBE  IN  SUBDITOS:  SERVOS. 


I.  De  jure  parentum  in 
liberos: 

II.  Distinctio  temporis  tn- 
famtiae:  et  Ubi  de  infae^ 
twm  dominio  in  res : 

nL  Temporis  extra  if^antiam 
in  Jandlia: 

IV.  Ibi  de  jure  cbereendi  libe~ 
ros: 

V.  De  jure  vendendi  liberos : 

VI.  Temporis  extra  ir^amtiam 
et  familiam, 

VII.  Distinctio  potestatis  par 
rentum  naturalis  et  dvilis, 

Vin.  De  jure  mariti  in  uxorem, 

IX.  Insolubilitas  et  adstrictio 
ad  unam  uxorem  an  sint 
necessaricB  ad  matrimo- 
nium ex  lege  evangelica, 

X.  Jure  naturae  solo  irrita 
non  esse  eonnubia  ob  de- 
fectum consensus  paren- 
tum, 

XL  Ex  lege  evangelica  irrita 
esse  eonnubia  cum  alieno 
viro  et  uxore, 

Xn.  Illicita  et  irrita  esse  jure 
natures  eonnubia  paren- 
tum cum  liberis. 

Xni.  Connubia  fratrum  cum 
BororibuSi  item  novercas 
eum  privignOf  et  soceri 
cum  nuru,  ac  similia^  illi- 
cita et  irrita  esse  jure 
divino  voluntario. 

XIV.  Non  idem  videri  de  eon- 
nubiis  eum  propinquis  ul- 
terioris gradus, 

XV.  Posse  esse  quaedam  eon- 
nubia  et  UcitOy  quas  a le- 


gibus appdUintur  nomina 
concubinatus. 

XVI.  Posse  quasdam  eonnubia 
iUicUa  contrahi,  et  tatmem 
rata  esse. 

XVII.  Jw  memoris  partis  in  quir 
husvis  societatibus. 

XVIII.  Pari  numero  quae  sen- 
te/ntia  praevaleat. 

XIX.  Qu(V  sententias  ^videndae 
aut  conjungendas, 

XX.  Absen^dum  jus  praesenti- 
bus accrescere. 

XXI.  Ordo  quit  inter  pares, 
etiam  reges. 

XXn.  In  societatibus,  quas  fset- 
damentum  habent  tn  re, 
sententias  esstimandas  se- 
cundum partes  quas  quis- 
que habet  tn  re. 

XXm.  Jus  civitatis  in  subditos. 

XXIV.  An  dvibus  a civitate  dis- 
cedere liceat,  per  distinc- 
tionem explicatur. 

XXV.  Jus  dvUati  nullum  tn  ex- 
sules, 

XXVI.  Jus  ex  consensu  in  filium 
adoptatum, 

XXVll.  Jus  tn  servos. 

XXVIII.  Quatenus  in  hoe  jure  di- 
catur inesse  jus  vitos  ae 
neds. 

XXIX.  Quid  ex  jure  natures  sta- 
tuendum de  his,  qui  ex 
servis  nascuntur. 

XXX.  Servitutis  diversa  genera, 

XXXI.  Jus  ex  consensu  in  popu- 
lum, qui  se  subjidt, 

XXXn.  Jus  ex  delicto  tn  perso- 
nam. 
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L I^ON  in  res  tantam,  sed  et  in  personas  jus  quoddam  ac- 
jL  1 quiritar,  et  originarie  quidem  ex  generatione,  consensu, 
delicto.  Generatione  parmitibus  Jos  acquiritor  in  liberos: 
utriqoe,  inqoam,  parentum,  patri,  ac  matri : ‘sed  si  contendant 
inter  se  imperia,  praefertur  patris  imperium,  ob  sexus  prae- 
stantiam. 

II.  1 Distinguenda  autem  ^sunt  in  liberis  tria  tempora: 
primum  tempus  imperfecti  judicii,  tov  fiauXevrtKov  dreXoi/r,  ut 
Aristoteles  loquitar,  dum  abest  irpoalpeai^y  Tis  electrix,  ut  fm.  i.  c.  «u. 
idem  alibi:  secundum  tempus  perfecti  judicii,  sed  dum  filius 4. 


• Sed  H eontendcmt  inUr  $e  imperia, 
pr^^/ernirpairiein^Mrium^  Seneca  libro 
111.  controToreia  xix:  Prmue  partee 
moti  patri»,  »eamdm  matri»,  Chf^BOs- 
tomiu  1 ad  Cor.  xi.  a elx^rw»  uirore- 
ToiCTOi  TM  drSpl  if  Yvut}.  if  ydp  l<rori~ 
«tia  pdx^p  eroul*  meriio  viro  fimina 
OH^ficitar,  nam  eequalita»  honori»  png^ 
nam  pariL  (Torn.  iii.  pag.  409.  JEdit, 
Savil.)  Idem  ad  Ephesios  capite  nr. 
dpxn  dewrepa  iori»  1}  yuptf,  pyrre  o5ir 
aUni  'njp  loortpiav  dirairs/r»  {Jnr6  ydp 
<njv  Kc<^aXt/i»  ^<m)  /ia^s  jiceivo« 
{nror€Tayphr\t  Karat^ypovelrn,  oSapa 
ydp  ioTi,  Secanda  poteeia»  e»t  nudier: 
neque  ergo  ip»a  agnum  »ibi  ju»  vindicet 
{»ub  ccqnte  enim  e»t)  nec  eam,  quod  suh- 
dita  eiln  e»t,  contemnat  nutritu» : eorpu» 
eidm  e»L  (Tom.  ti.  pag.  S65).  Deinde : 
deirrepa  i<rrlp  dpxv  aOrtj,  dp^tj» 
aa  ual  otoXXj|V  ni»  hponptav,  oXX' 
oficdv  Ti  irXiov  h dvy\p  * Altera  po~ 
te»ta»  illa  e»t,  imperium  et  ip»a  hahen». 


multumque  in  honore  coneorHi : »ed  ta- 
men phuculum  habet  vir.  (pag.  807). 
Angastinns  epist.  cxoix:  FiUta  ex 
legitunie  nuptiie  eueceptu»  magis  in  pa- 
tri» est,  quam  tn  matri»  potestate.  (£p. 
262.  § 11,  secnndnm  divinonem  Bene- 
dietin.)  Gregoras  libro  yn.  ubi  de  An- 
dronico PalsBol<^  et  Irene  agit : nrpoa- 
nBepluov  di  nal  rov,  pei^ova  dvuaadat 
pijrpd^  t6v  oraripa,  t6  k»X6o» 
ovdi»  nj»  Tov  varpdf  'reXeo6yi»ai  fiot- 
Xit<ri»  iul  t£  iraidi  paXXov  rf  pfj- 
^pos*  AddriuU  iUe  plus  matre  patrem 
posse,  nec  quiequam  intercedere  quo 
minus  patri»  defixo  vederet  vohtnta», 
etiam  pra  materna,  (pag.  109.  EdiL 
Genev.  1616).  De  reyerentia  matri  de- 
bita ride  L.  oongmentins.  4.  c.  De  Pa- 
tria Potestate. 

> Confer,  de  toto  isto  argnmento, 
PuFENDOBFiuH  Dostrom,  Ds  Jur,  AizI. 
et  Oeni.  Lib.  ti.  cap.  ii.  J.  B. 


CnAPTEB  V.  0/ the  original  aequmtion  of  Bighte  over  Pereons;  wherein 
of  the  Bights  of  Parents:  of  Marriage:  of  Corporatione:  of 
Bights  over  Subjects,  and  over  Slaves. 

I.  There  are  rights  orer  persons  as  well  as  oyer  things ; and  these 
may  be  acquired  by  generation,  consent,  or  delinquency. 

Parents  acquire  a right  OTer  dieir  children  by  generation ; both 
parents,  the  father  and  the  mother;  but  if  there  be  a contention 
between  the  authorities,  the  authority  of  the  father  is  preferred,  as 
superior  in  sex. 

II.  1 In  Children,  three  periods  of  life  are  to  be  distinguished;  first 
the  period  prerious  to  years  of  discretion ; next,  the  period  when  they 
hare  come  to  years  of  discretion,  bat  remain  part  of  the  parents’ 
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pars  manet  famillm  parentum,  em  av  firi  ut  loquitur 

bo.t.10.  idem  Aristoteles;  tertium  postquam  ex  ea  familia  excessit. 
^In  primo  tempore  omnes  liberorum  actiones  sub  dominio  sunt 
parentum:  mquum  enim  est,  ut  qui  se  regere  non  potest, 
regatur  aliunde.  jEschyli  dictum  est’ : 

uEtas  prima,  ceu  brutum  pecus. 

Ut  educetur  mentis  alienn  indiget. 

At  alius  naturaliter  iuTeniri  non  potest,  cui  regimen  competat, 
quam  parentes. 

2 Est  tamen  eo  quoque  tempore  filius  aut  filia  capax  do- 
minii in  res  ex  jure  gentium,  sed  exercitium  impeditur  ob  eam 
a quam  diximus  judicii  imperfectionem.  Habent  jus,  ut  de  pueris 
Plutarchus  loquitur,  ev  icT>/<rei,  non  ev  Quare  ut  res 

omnes  liberorum  parentibus  acquirantur  non  naturale  est,  sed 
ex  quorumdam  populorum  legibus,  qum  et  patrem  a matre  in 
hac  re  distinguunt,  et  filios  non  emancipatos  ab  emancipatis, 
et  naturales  a legitimis:  qum  discrimina  natura  ignorat: 
excepta  ea  quam  dixi  sexus  prmstantia,  si  imperia  inter  se 
contendant. 


In  primo  tempore]  Snnt  ea  setate 
ita  parentum,  ut  alia  qn»  parentes  pos- 
sident, ait  Maimonides  canonibus  Pceni- 
tentialibns  capite  vi.  § 2. 


* Grseca  ita  se  habent : 

Tb  fii)  ^poroGv  yAp,  uonpcl  fiorhe, 
Tp^tv  dimyicri,  {mk  yop  ov ;)  rptSvy 

Choephor,  pag,  257  [y.  753.]  J,  B, 


family ; third,  the  period  when  they  have  gone  out  of  the  family.  [See 
Aristotle.] 

In  the  first  period,  all  the  actions  of  the  children  are  under  the 
dominion  of  the  parents;  for  he  who  cannnot  govern  himself  must 
be  governed  by  another;  and  the  parents  are  the  natural  govemorel 
[See  Eschylus.] 

2 Yet  even  in  this  period,  a son  or  daughter  is  capable  of  owner- 
ship over  things  jure  gentium ; but  the  exercise  of  this  right  is  impeded 
by  their  imperfection  of  reason.  They  have  the  right  to  have,  but  not 
to  use.  Therefore  that  whatever  becomes  the  property  of  the  child 
becomes  the  property  of  the  parents,  is  not  Natural  Law,  but  is  an 
institution  of  the  laws  of  certain  peoples ; which  also  in  this  matter 
distinguish  the  father  from  the  mother,  and  sons  not  yet  emancipated 
from  paternal  control,  from  those  who  are  emancipated,  and  natural 
children  from  legitimate ; which  distinctions  are  unknown  to  nature ; 
except  the  superiority  of  sex,  when  the  authorities  interfere,  as  we  have 
mentioned. 

III.  In  the  second  period,  when  the  reason  is  matured  by  time, 
those  actions  only  are  subject  to  the  authority  of  the  parents  which 
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IIL  In  secando  tempore,  cum  jam  judicium  mtate  matu- 
ruit, subsunt  parentum  imperiis  non  alias  actiones,  quam  ^quas 
ad  familias  paternae  aut  maternae  statum  aliquid  momenti  ha- 
bent; aequum  enim  est,  ut  pars  conveniat  cum  ratione  integrL 
In  ceteris  autem  actionibus  habent  tum  liberi  e^ouaiau,  id  est, 
facultatem  moralem  agendi,  sed  tenentur  tamen  in  illis  quoque 
studere  semper,  ut  parentibus  placeant.  Verum  hoc  debitam 
cum  non  sit  ex  vi  facultatis  moralis,  ut  illa  superiora,  sed  ex 
pietate,  observantia,  et  gratiae  rependendae  officio,  non  efficit 
ut  irritam  sit,  siquid  contra  sit  factum,  sicut  nec  irrita  est  do* 
natio  rei  a quocunque  domino  facta  contra  parsimoniae  regulas* 

IV.  In  utroque  hoc  tempore  jus  regendi  edam  jus  coer- 
cendi complectitur,  quatenus  nempe  vel  cogendi  sunt  ad  offi- 
ciam liberi,  vel  emendandi.  De  gravioribus  autem  poenis  quid 
sit  sentiendum,  alibi  erit  agendi  locus. 

V.  Quanquam  vero  imperium  paternam  ita  sequitur  ipsam 

patris  personam  ac  ut  avelli  transferrique  in  alium 

non  possit,  potest  tamen  naturaliter,  et  ubi  lex  civilis  non  im- 
pedit, pater  filiam  oppignerare,  ^et,  si  necesse  sit,  etiam  ven- 


« Qiue  ad  familuB  paienuB  axd  ma» 
iemm  statum  aliquid  momenti  habent] 
Ita  explicat  Kaimonides  legem,  qae 
est  Num.  xxx.  6. 


^ J^t,  si  necesse  sit,  etiam  vendere] 
Jornandes  Historia  Gotthica : Haud 
enim  secus  parentes  faciunt,  salutem 
suorum  pignorum  providentes^  satius 


have  some  important  bearing  upon  the  state  of  the  paternal  or  mater- 
nal family : for  it  is  equitable  that  a part  should  follow  the  analogy  of 
the  whole.  In  other  actions,  the  children  have,  at  that  period,  the 
moral  right  to  act;  but  are  bound,  eren  in  those,  to  endeavour  to 
please  their  parents.  But  since  this  obligation  is  not  founded  in  a 
jural  right,  like  the  above  obligations  [at  the  earlier  period],  but  in 
piety,  reverence,  and  the  duty  of  repaying  the  benefits  they  have 
received,  it  does  not  render  void  what  is  done  in  transgression  of  it; 
as  a donation  made  contrary  to  the  rules  of  prudence  by  the  owner  is 
not  void. 

lY.  In  both  these  periods,  the  parents^  right  of  governing  includes 
also  the  right  of  coercing,  so  far  as  children  require  to  be  compelled 
to  their  duty  or  amended.  What  is  to  be  done  concerning  greater 
punishments,  we  shall  discuss  elsewhere. 

V.  But  although  the  paternal  authority  so  far  follows  the  person 
and  position  of  the  father,  that  it  cannot  be  taken  from  him  and 
transferred  to  another,  yet  by  the  Law  of  Nature,  and  where  the 
Civil  Law  does  not  impede,  the  father  may  put  his  son  in  pledge,  and 
if  necessary,  even  sell  him,  when  there  is  no  other  means  of  providing 
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Sum.  XXX.  3, 
3,4,5.  JJb. 
tU  PraeepL 
L^.Pneeept 
ru.  oczlii. 


ItutdePaL 
PoUsL  i Jut 
auUm  3. 
Ca^.  84.  n. 


dere,  ubi  alia  ratio  eum  alendi  non  suppetit : quod  ex  Teteri 
Thebanorum  lege  (quam  libro  secundo  recitat  JEUanns)  in  po- 
pulos  alios  yidetur  fluxisse : ipsa  autem  lex  Thebana  a Phoeni- 
cibus ac  porro  ab  Hebraeis  yeniase : quam  ipsam  obtinuisse  ei 
apud  Phrjgas  doeet  Apollonius  ^Epistola  ad  Domitianum. 
Censetur  quippe  ipsa  natura  jus  dare  id  omne,  sine  quo  ob- 
tmeri  non  potest  quod  ipsa  imperat 

VI.  In  tertio  tempore  filius  in  omnibus  est  airrel^QuaruK^ 
suique  juris,  manente  tamen  semper  illo  pietaUs  et  obsenrantiae 
debito,  cujus  causa  perpetua  est.  Unde  sequitur,  regum  actus 
irritos  diei  eo  nomine  non  posse,  quod  parentes  habeant 

VII.  ^Quicquid  extra  hmc  est  ^ lego  est  yoluntaria,  qme 

alibi  est  alia.  Sic  jure  quod  Deus  Hebrs^  dedit  potestas 
patns  in  filium  aut  filiam,  ad  dissolrenda  vota  non  erat  per- 
petua, sed  durabat  quamdiu  liberi  ^pars  erant  domus  patenue. 
Sic  patria  quscdam  potestas  propria  erat  cirium  Eomanorum, 
etiam  m filios  qui  familim  proprim  capita  erant,  quamdiu 
emancipati  non  erant  Qualem  in  liberos  potestatem  alios  non 
habere  ipsi  Romani  profitentur.  Sextus  Empiricus  Pjrriioni- 
orum  tertio : ol  voficdeTai  tov9  oralSas  vwojfetplou^ 

Kal  Sov\ov3  tSv  warSpwv  KeXevovav  elvai.  xai  rtjs  ovala^ 

wai^p  fi^  Kvpi&ieiv  roi);  Tral^as,  oAXd  rou9 


ddiberaut  ingenuiiaiem  perire  quam  vt- 
tam,  dum  muerieorditer  alendus  quis 
vendiiur,poUusquam  moriiurus  servatur. 
(Gap.  26.  pag.  75.  Edit.  Vulcan.)  Eam 
legem  video  et  apad  Mezicanos  fuisse. 

’ Dicit  in  genere  diroUl^oa^ai  'ro&t 
abrwv:  additqne,  kuI  Mpa^rodiadev- 
*r(au  fiij  iuurrpefpsadai,  et  sijbrte  quis 
ex  suis  in  servitutem  redigatur,  non  eoa- 


vertuntur,  ad  illos  sdlioet  liberandos. 
Vit.  ApoU.  Lib.  viiL  cap.  vii.  pag.  346. 
Edit.  Olear,  Ubi  (quod  obiter  observare 
liceat)  luculentum  exemplum  est  loquu- 
tionis  fvt\  iiri<rrpe<lt€<rdai,  pro  non  etu 
rore:  quod  accedere  potest  iis,  qnm 
plena  manu  congessit  ClarissimiiB  Czs- 
Bious,  ad  expUeandnm  Oculo  trra- 
torto  spectare  Po5t»  Yennsini,  ArU  CrU. 


for  him ; which  appears  to  have  passed  to  other  nations  from  an  old 
law  of  the  Thebans : as  the  Theban  law  came  from  the  Phoenicians, 
and  higher  still,  from  the  Hebrews  [Ezod.  xzi.  7,  And  if  a man  shall 
sell  his  daughter  to  he  a maidserva/nt,  &c.  Romulus  made  the  same 
law.  Dionys.  Halic.  2,  28.  Gronovius.^  The  same  held  with  the 
Phrygians.  Nature  is  conceived  to  give  a right  to  do  erery  thing 
without  which  that  cannot  be  obtained  which  nature  demands : [as 
the  sustenance  *of  children.] 

VI.  In  the  third  period,  the  son  is  independent  and  sui  juris, 
the  duty  of  piety  and  reverence  still  remaining,  as  its  cause  is  per- 
petual. Whence  it  follows  that  the  acts  of  kings  are  not  void  because 
they  have  parents  alive. 
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€<0$  av  eXevOeplas  oi  iratSe^  rJ^oxn  Kara  tovs  dpyvfxoviiTovs* 

Tra/o*  €T€poii  3e  cJs  Tvpari/ifcdv  tovto  infiefiXtirau  ^ Legum 
Romanarum  auctores  liheros  in  manu  parentum  ad  instar 
servorum  esse  voluerunt ; neque  suorum  bonorum  ipsos  esse 
dominoSi  sed  parentes^  donec  manumittantur  eo  modo  quo 
mancipia  solent : quod  alii  ut  tyrannicum  repudianL  Km- 
plicins  ad  Epicteti  enchiridimn : oi  Se  n-aXaiol  tww  'Pwfialwr  i^p.  ar.  p. 
vofxoi  sa!  irpo^  Ttjv  r$9  <f>v(r€ws  vir€poj(^v  arrofiXeyl^avre^i 
Kal  irpos  Toi)s  mvour  oSs  ol  yoveli  vwep  reir  reicvwr  ttopou- 
oiv,  afia  Kai  roi/y  TralSov  rravTo&arrSs  vTrora^ai  fiovXofJLevoij 
Kal  Tp  Twtf  yopetov  oifuxi  <f>v<rtKp  ^Xo<rropyiq  Oappqoavre^y 
Kal  mirpaOKSiv,  ei  jSoi/Xocirro,  T009  rralda^  roiy  yoveSotv  ewe- 
Tp€^j/ar  Kal  <f>ov€veiv  aTi/AtopfjTw»  Antiques  Romanorum 
legesy  respicientes  tum  ad  eam  ques  a natura  est  eminentiam^ 
tum  ad  labores  quos  pro  liberis  parentes  sustinent^  volentes 
prosterea  liberos  parentibus  sine  exceptione  svhjectos  esse, 
credo  etiam  confisos  naturali  parentum  amori^  et  venundan- 
di,  si  vellent,  liberos,  et  impune  interficiendi  parentibus  jus 
dederunt  Simile  patram  jus  apnd  Persas,  ut  tyrannicam 
accusat  Aristoteles : qum  ideo  a nobis  afferuntur,  ut  accurate  bmc.  m 

VIII.  1 Ex  consensu  jus  in  personas  qnod  oritnr,  aut  ex 


Part  I.  cap.  2.  § 11.  J.  B, 

• Quicguid  extra  hxc  esi,  a lege  est 
w^unlaria']  Seneca  de  Beneficiis  iii. 
c.  xL  quia  utile  est  juventuti  regi,  impo^ 
suimus  iUi  quasi  domesticos  magistra^ 
tus, 

f Pars  erant  domus  paterna']  Alioqni 
zm.  azmo  filia  erat  obUgaodi  ae  capaz 


moiibna  Hebraeis:  ita  UU  ad  dictum  in 
nnmeris  locum. 

t logum  BomananmasuAores]  Philo 
m LegoHone:  if  ydp  vlov  vayreXtrv 
i^ovala  KOTO  to&s  t£v  *Pt0paltav»Ofiovt 
dpoxetTai  narpl*  Patri  enim  in  filium 
omnimoda  potestas  jure  Quiritium  com- 
jpefit.  (PSg.996B.) 


VIL  Whateror  goes  beyond  this,  proceeds  fh>m  instituted  law, 
which  is  different  in  different  places.  Thus  the  right  which  God 
gave  to  the  Hebrews,  of  making  void  the  tow  of  a son  or  a daughter, 
was  not  perpetual,  but  lasted  as  long  as  they  were  part  of  the  fatber^s 
house.  Thus  the  Romans  had  a patria  potestas  oyer  sons,  eren  those 
who  were  themselYes  heads  of  families,  so  long  as  they  were  not  «man- 
cipated.  This  power  orer  their  children  the  Romans  themselyeB 
remark  that  other  nations  had  not.  So  Sextus  Empiricus,  Simplicius. 
[See.]  Aristotle  notes  a similar  right  among  the  Persians  as  tyran- 
nioaL  Where  we  are  to  distinguish  accurately  Chril  Law  from  Natural 
Law. 

Ym.  1 The  right  orer  persons  which  arises  «0  consensu,  from 
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€onsociaUone  venit,  aut  ex  subjectione.  Consodado  maxime 
naturalis  in  conjugio  apparet : sed  ob  sexus  differentiam  im- 
Bph,w.9o.  perium  non  est  commune,  sed  maritus  uxoris  caput,  nempe  in 
rebus  conjugii,  et  in  rebus  familias : nam  uxor  pars  fit  familias 
maritalis.  Ideo  de  domicilio  constituere  jus  est  marito.  Si- 
quid  ultra  juris  maritis  conceditur,  ut  lege  Hebrasa  jus  resdn- 
dendi  quasvis  vota  uxoris,  apud  populos  nonnullos  jus  vendendi 
bona  uxoria,  non  a natura  est,  sed  ab  instituto.  Exigit  hic 
locus  ut  videamus  quid  sit  de  natura  conjugii^. 

2 Conjugium  igitur  naturaliter  esse  existimamus  talem 
cohabitationem  maris  cum  femina,  quas  feminam  constituat 
quasi  sub  oculis  et  custodia  maris : nam  tale  consortium  et  in 
mutis  animantibus  quibusdam  videre  est.  In  homine  vero,  qua 
animans  est  utens  ratione,  ad  hoc  accessit  fides,  qua  se  femina 
mari  obstringit. 


^ De  tota  ista  materia  confer  Pufen- 
DOBF.  De  Jure  Nat,  et  Geni.  Lib.  ti. 
cap.  i.  et  qum  nos  in  Notis  ducimus,  ut 
et  ad  libellum  De  Officio  Horn,  et  Civis, 
Lib.  11.  cap.  xi.  ultimarum  Editionum. 
JB. 

Ftri  saneH  ante  legem]  Chrysosto- 
inus  de  Sara  : kokcIsij  TrdXuf  ienrou- 
daae  diraidlae  iirivotierai  orapa/iv- 
fiiau  alrrtS  Tisa  dnr6  vaidlaicrje* 
ovieiru  ydp  'radra  totc  iceKwXvnro* 
Ipsa  vicissim  studebat  sterilis  eojyugii 
solatium  ex  ancilla  queerere : nondum 
enim  talia  tunc  vetita  erant,  [In  1 ad 


Corinth,  cap.  xl.  pag.  414.  Torn.  iir. 
Ed,  Savil,]  Eundem  vide  1 ad  Timoth. 
c.  iii.  (yers.  1.  Torn.  it.  pag.  286). 
Augustinus  de  doctrina  ChristianaUbto 
III.  cap.  xii:  erat  uxorum  plurium 
simul  uni  viro  habendarum  inculpabilis 
consuetudo.  Similia  habet  ibidem  oap. 
xriii.  Tum  yero  cap.  xxii : Multa  enim 
sunt : qua  illo  tempore  officiose  facta  sunt, 
qucB  modo  nisi  libidinose  fieri  non  pos- 
sunt : et  libro  xvi.  de  Civitate  Dei,  cap. 
88.  quoniam  multiplicanda  posteritatis 
causa  plures  uxores  lex  nulla  prohibdust, 
1 Et  in  lege]  Josephus  Antiq,  Histor, 


consent,  flows  either  from  partnership  or  from  subjection.  The  most 
natural  form  of  partnership  appears  in  marriage ; but  on  account  of  the 
difference  of  sex,  the  authority  is  not  common  to  the  two ; the  husband 
is  the  head  of  the  wife  (Eph.  v.  23) ; namely,  in  matters  relating  to  the 
marriage  union  and  to  the  family : for  the  wife  is  part  of  the  hus- 
band’s family.  Thus  to  determine  the  place  of  domicile,  is  the  hus- 
band’s office.  If  any  further  rights  are  given  to  the  husband,  as  by 
the  Hebrew  law,  the  right  of  disallowing  the  vows  of  the  wife,  and  in 
some  nations,  the  right  of  selling  the  wife’s  goods,  this  is  not  by  Natural 
Law,  but  by  institution. 

The  subject  requires  that  we  consider  the  nature  of  the  mar- 
riage union. 

2 Marriage,  by  Natural  Law,  we  conceive  to  be  such  a cohabita- 
tion of  the  male  and  female,  as  places  the  female  under  the  protection 
and  custody  of  the  male ; for  su^h  a union  we  see  in  some  cases  in 
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IX.  1 Nec  aliud  ut  conjugium  subsistat  natura  videtur 
requirere : sed  nec  divina  lex  amplius  videtur  exegisse  ante 
Evangelii  propagationem.  Nam  et  ^viri  sancti  ante  legem 
plures  una  uxores  habuerunt,  ^et  in  lege  prsecepta  qumdam  Bmtxxus. 
dantur  bis,  qui  plures  una  habeant,  et  regi  prmscribitur,  ut  xra 
nec  uxorum  nec  equorum  nimiam  sibi  adsciscat  copiam,  ubi 
Hebrmi  interpretes  notant  octodecim  sive  uxores  sive  concubi- 
nas regi  fuisse  concessas,  et  Bavidi  Deus  imputat,  ^quod  ux-8  5am.xiL& 
ores  ei  complures  et  quidem  illustres  dedisset. 

2 Sic  et  dimittere  uxorem  volenti  modus  praescribitur,  DeuLxxir.4. 
nec  dimissam  ducere  quisquam  impeditur,  praeter  eum,  qui  di- 
misit, ^et  sacerdotem.  Haec  tamen  ad  alium  maritum  trans- 
eundi libertas  ipso  naturali  jure  ita  restringenda  est,  ne  inde 
oriri  possit  prolis  confusio.  Hinc  illa  apud  Tacitum  juris  pon-  Ann,  i.  lo. 
tificii  quaestio : an  concepto^  necdum  edito  partu  rite  nuberet^ 


XYII.  1.  nrdrpiov  iv  TavT»  irXtloiruf 
VM-ip  cwouceT» ' Mot  nobis  patrius  eo~ 
dem  tempore  plures  habere  uxores, 

«3)- 

k Quod  uxores  ei  complures  et  qui^ 
dem  illustres  dedisset]  Joaephas  eo  his- 
toruB  loco : tovros  ik  abr^  eal  yvval^ 
KaVfcit  btKalws  xal  vo/ilpeas  ijydyeTo' 
cum  Deus  ei  uxores  dedisset,  quas  juste 
ac  legitime  habere  posset,  ( Ant.  Jud,  tii. 
7.  § 3).  Penctha  ad  Lexit.  xviii.  notia- 
aiiDiiiD  ait  eaae,  enm  qni  dicat  retitnm 
esse  habere  plures  uxores  nescire  quid 
sit  de  lege. 


1 Ei  sacerdotem']  Lerit.  xxL  7.  Re- 
pudiat» addita  vidua  ibidem  vers.  14. 
quod  de  principe  sacerdote  intellexit 
Philo,  {De  Monarch,  pag.  827  a.)  et 
plerique  hodie  interpretes,  ob  ea  que 
pnecednnt  commat^  10.  et  deinceps. 
Sed  quemvis  saperdotem  intelligi  debere 
ostendit  Esechiel  zliv.  22.  et  in  expli- 
catione legis,  ut  et  contra  Apionem 
primo  Josephus : oonnectenda  ergo  lex 
cum  initio  capitis,  ut  illa  de  pontifice 
maximo  obiter  sint  interposita.  [At  vero 
Josephus  diserte  didt,  soli  Sacerdotum 
principi  vetitum  esse  ducere  Yiduam, 


mute  animals.  But  in  man,  as  being  a rational  creature,  to  this  is 
added  a vow  of  fidelity  by  which  the  woman  binds  herself  to  the 
man. 

IX.  1 Nor  does  nature  appear  to  require  any  thing  more  for  the 
existence  of  marriage.  Nor  does  the  divine  law  seem  to  have  re- 
quired more,  before  the  propagation  of  the  gospel.  For  holy  men, 
before  the  law,  had  more  than  one  wife ; and  in  the  law,  precepts  are 
given  to  those  who  have  more  than  one ; and  the  king  is  commanded 
not  to  have  many  wives,  or  horses ; whenco  the  Hebrew  commentators 
note  that  the  king  might  have  eighteen  wives  or  concubines ; and  Qod 
says  to  David  that  be  had  given  him  many  wives. 

2 And  in  like  manner  a process  is  appointed  for  him  who  wishes 
to  put  away  his  wife ; and  no  one  is  prohibited  from  marrying  her 
who  is  put  away,  except  him  who  put  her  away,  and  a priest.  But 
this  liberty  of  going  to  another  husband  is  to  be  so  restricted,  even 
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xix.  0. 

1 Cor.yVLA. 
OneiroeriL 


Apud  Hebraaos  inter  uirumque  matrimonium  tres  menses  in- 
terponi jubebantur.  At  Christi  lez^  ‘ut  res  alias,  ita  et  hane 
conjugii  inter  Christianos  ad  perfectiorem  redegit  nonnam,  ex 
qua  et  qui  dimisisset  uxorem  non  adulteram,  et  qui  duxisset 
dimissam,  adulterii  reos  pronuntiat:  et  apostolus  cgus  atque 
interpres  Paulus,  non  riro  tantam  jus  dat  in  corpus  uxoris, 
quod  et  in  naturali  statu  procedebat  (o  ydp  fuyvifjievo^  xard 
tni/iov  d<f)poSiTff^  TrapTog  'toC  aw/naTo^  tjJv  auvovo7f%, 

inquit  Artemidorus,  id  est,  qui  eonnubii  lege  fsmince  conjun- 
gitur^  is  in  corpus  eftss  dominium  habet :)  sed  et  uxori  ricis- 
sim  in  corpus  mariti.  '"Lactantius : Non  enim^  sicut  juris 
publici  ratio  est,  sola  mulier  aduUera  est,  quas  habet  alium, 
maritus  autem  etiamsi  pltares  habeat,  a crimine  adulterii 
solutus  esU  Bed  divina  lex  ita  duos  in  matrimonium,  quod 
est  in  corpus  unum,  pari  jure  conjungit,  ut  adtdter  habeatur 
quisquis  compagem  corporis  in  diversa  distraxeriL 


qumn  aliii  Saeerdotiboa  M liceat : Tdv 
S TtOvrifcoTot 

dvdpit  yafittv  ywaTKa,  n-otrro 

*rots  i?XXo(«  Itpevai  <rvyx*^P^^-  Ant^ud» 
Lib.  ni.  cap.  zii.  § 2.  EdxL  Hudson..  In 
loco  autem  ex  Lib.  i.  confr.  Apion.  § 7. 
de  Vidaa  ne  ypb  quidem.  Hinc  Auctor 
in  adnotat.  ad  locum  Leritici  laudatum 
plane  omisit  Joaephl  testimonium.  Quod 
autem  conjicit  de  parenthesi,  durum 
Tidetur.  Confer  Selden.  De  Uxore 
Hebr,  Lib.  i.  cap.  rfi.  et  de  Sueeees.  in 


PonHJtc.  Lib.  n.  cap.  2.  J.  H.] 

* Auctor  noster  postea  mutarit  sen* 
tentiam,  ut  patet  ex  Adnotationibua 
ejus  in  Matth.  r.  32.  ubf  ostendi^  in  loco 
illo  et  aliis  simillbas  ErangeHomm  non 
damnati  Polygamiam,  sed  tantum  abu- 
sum Divortii,  quacumque  ex  caussa  facti. 
Hinc  in  eximio  opnsculo  de  Verit.  Rdig» 
Christ,  dicit  tantum,  Christianos  sequi 
morem  Oermanorwm  et  Itomanorum, 
qui  una  uxore  contenti  fuerunt.  Lib.  ii. 
§ 13.  Et  in  Nota  subjecta  ibidem  re- 


by  Natural  Law,  that  no  confusion  of  of^pring  shall  arise.  Hence 
the  question  of  pontifical  law  in  Tacitus ; whether  c^ter  the  eaneeption 
and  before  the  birth  of  the  child  a woman  might  lawfully  marry.  By 
the  Hebrew  law  three  months  must  be  interposed  between  the  mar- 
riages. 

But  the  law  of  Christ  refers,  as  other  things,  so  this,  to  a more 
perfect  rule ; and  by  this,  pronounces  him  who  had  put  away  a wife, 
except  an  adulteress,  and  him  who  married  one  thus  put  away,  as 
guilty  of  adultery ; and  Paul,  his  Apostle  and  Interpreter,  not  only  gives 
the  man  a right  over  the  body  of  the  woman,  which  also  was  the 
Natural  Law,  [see  Artemidorus]  but  also  gives  the  woman  right  over 
the  body  of  the  man.  So  Lactantius  says  that  each  party  may  bo 
guilty  of  adultery. 

3 I know  that  most  hold  that,  in  both  these  places,  Christ  did  not 
establish  a new  law,  but  restored  that  which  God  had  established  in 
the  beginning  of  things ; and  to  this  opinion  they  are  led  by  the  words 
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3 Scio  a plerisque  existimari  in  utroque  hoc  capite  non 
novam  a Christo  conditam  legem,  sed  restitutam  quam  Deua 
pater  rerum  primordio  condiderat : in  quam  sententiam  addux- 
isse eos  videntur  ipsa  Christi  verba,  ubi  ad  primordium  illud 
nos  revocat : sed  responderi  potest,  ex  prhna  illa  conditione, 
qua  uni  mari  feminam  non  nisi  unam  Deus  attribuit,  satis  ap- 
parere quid  optimum  sit  Deoque  gratissimum : et  hinc  sequi 
semper  id  fuisse  egregium  ac  laudabile : non  tamen  ut  aliter 
facere  nefas  esset:  quia  ubi  lex  non  est,  ibi  non  est  legis 
transgrescno ; at  lex  de  ea  re  nulla  illis  temporibus  exstabat. 
Sic  etiam  cum  dixit  Deus  sive  per  Adamum,  sive  per  Mosem, 
tantum  esse  foedus  matrimonii,  ut  vir  parentis  familiam  relin- 
quere debeat,  quo  novam  cum  uxore  familiam  constituat : idem 
fer  me  dixit  quod  Pharaonis  fili»  dicitur  Psalmo  xlv.  11.  06- 

liviscere  populi  tuz,  et  domus  patris  tuu  Et  ex  hac  tam 
aret»  amiciti»  institutione  satis  apparet  ‘^Deo  gratissimum 


mittit  tantum  ad  locum  1 Corintb.  ▼!!.  4. 
Sed  de  ea  re  egimns  in  Notis  nostris 
GaUicis.  J,B, 

Xoctanttus]  Libro  institutionum 
VI.  0.  xxiiL  nbi  et  boo  sequitor:  Ex^ 
emplo  eontinentie  docenda  est  tueor,  ut  se 
caste  gerat.  Iniquum  est  enim,  ut  id 
exigas,  quod  ipse  prostare  non.  possis. 
Sensus  idem  in  Gregorio  Nazianzeno, 
•rws  dirairstt,  o{^K  drr-ete’^epcev;  quo~ 
modo  exigis  et  non  rependis?  [Oral. 
zzxi.  pag.  SOO  c.]  Hieronymus  ad 


Oceamm:  Atio  sunt  leges  Casarum, 
alio  Christi : aliud  Papinianus,  aliud 
Pandus  noster  procipU.  Apud  illos  viris 
impudicitia  JroTta  laxantur,  et,  solo  stu- 
pro atque  adulterio  coTulemnato,  possim 
per  lupanaria  et  ancillulas  libido  per- 
mittitur, quasi  culpam  dignitas  fodat, 
non  voluntas.  Apud  nos  quod  non  licet 
feminii  aque  non  licet  viris,  et  eadem 
servitus  pari  conditione  censetur»  (Torn. 
I.  pag.  198  c.) 

B Deo  gratissimum  esse]  Et  multis 


of  Christ,  where  he  speaks  of  what  was  in  the  beginning.  But  to  this 
it  may  be  answered,  that  doubtless,  from  that  first  condition,  in  which 
God  gave  one  woman  to  only  one  man,  it  does  sufficiently  appear  what  is 
best  and  most  agreeable  to  God ; and  hence  it  follows  that  such  a con- 
dition was  always  excellent  and  laudable ; but  it  does  not  follow  that  it 
was  sinful  to  do  otherwise ; for  where  there  is  no  law,  there  is  no  trans* 
gression ; and  at  that  time,  there  was  no  law  on  that  point  in  existence. 
Thus  when  God  said,  either  through  Adam  or  through  Moses,  that  the 
marriage  union  was  so  close  that  a man  must  leave  the  family  of  bis 
parent  to  make  a new  family  with  his  wife,  it  is  nearly  the  same  as 
what  is  said  to  Pharaoh’s  daughter,  Psal.  xlv.  Forget  also  thy  peoples 
and  thy  father^ s home.  From  this  institution  of  so  close  a union,  it 
appears  sufficiently  that  it  is  most  agreeable  to  God  that  that  conjunct 
tion  should  be  perpetual ; but  it  does  not  thence  follow  that  God  had 
then  commanded  that  the  tie  should  not  be  loosed  on  any  account. 
But  Christ  forbad  that  man  should  put  asunder  what  God  had  joined 
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Mare.  X.  9. 


DeMorfb. 
Germ.  c.  18. 
Diod.  L fk  61. 


esse,  ut  perpetua  sit  ea  conjunctio : non  tamen  eo  eyincitur  a 
Deo  °jam  tunc  imperatum  ne  qua  de  causa  foedus  illud  solve- 
retur. At  Christus  quod  Deus  institutione  conjunxerat,  id  ab 
homine  separari  vetuit,  ex  eo  quod  optimum  Deoque  acceptis- 
simum est,  dignissimam  lege  nova  desumens  materiam. 

4 Plerasque  gentes  certum  est  antiquitus  ut  divortiorum 
libertate,  ita  plurium  feminarum  conjugio  usas.  Prope  solos 
barbarorum  Germanos  singulis  uxoribus  contentos  suo  tempore 
fuisse  Tacitus  memorat;  idque  passim  ostendunt  historias  tum 
Persarum,  ^tum  ® Indorum.  ^Apud  .^gyptios  soli  sacerdotes 
unius  feminas  conjugio  utebantur.  Sed  et  apud  Grascos  Ce- 
crops primus,  teste  Athenaso,  filav  evl  unam  femi- 

nam uni  marito  attribuit : quod  tamen  ne  Athenis  quidem 


olim  qnoqne  sapieotibiu  prolatus  hic 
mos.  Euripides  in  Andromacha  ex  per- 
sona Hermiones  (rers.  177,  tt  tcqq.) : 

ouM  yiip  KoXbr 

AvotF  ywauiolv  hf'  Ix*^*** 

fltf  ykCoM  pxinome  evvaiay  Ktfrpcv 
JiAfycwnr,  Same  fi^  tcaxtk  oUtlr 
non  etenim  deoet 

Unum  imperare  feminis  geminis  virum : 
Contentus  uno  conjugis  vivat  toro. 

Quicunque  cupiet  rite  curatam  domum. 

Et  in  choro  (yers.  464,  etseqq.) : 

OvSiwr  iv  Hi.  ovS^ronU  S£8v/4m 
AflicTp*  iirauriiirw  fiptmSy, 

OvS"  d/i^tfJMTopae  xdpovf, 

*£ptr  fih'  oucuK, 

Avo-fiertis  rt  Xdirav. 

fuav  fioi  <mpydm  ir6<ne  ydfAoif 
*AKoafMnfrw  wvdv  opfyAt. 

OMi  yip  ir  w6ktox 
Atfrrvx<n  rvpayvitet 
Muiv  dfieCrovet  ^pcir, 

Kal  OTcunv  iroXiratv. 


TemSroiy  vfkvoun»  ipyarai»  aeoTy 
*Epiv  Movoui  KpaJamw. 

Urotol  r OTttv  veaniXmn  Bomx 

Kara  sn}6aAu»y, 

A(6dfta  trpavtiSwr  ymiiJM, 

Ts  wAifaov  a0p6w  ioBevdimfiom 
SavAor^pav  ovrtMqMrevc 

a 6vrafuv  «ira  t«  ^iAo6|ptt, 

Kara  rs  voXtas, 

'Oirdrar  cvpcir  «aipdr. 

Nunquam  gemina  de  matre  genus, 
Nunquam  duplioea  laudabo  toroa. 

Odii  et  dine  semina  rixc. 

Unam  debet  non  amUgui 
Vir  partidpmn  noase  cubilis : 

Duo  nec  domini  rectius  urbes 
Terrasque  regunt,  quam  quae  sceptrum 
Tenet  una  manus : quin  dc  oneri 
Onus  accedit ; discors  agitat 
Babies  rupto  fodere  dvea 
Etiam  artifices  carminis  inter 
Geminos  ipsse  tristia  mbcent 
Prelia  Musae : cumque  in  pelago 
Vela  carinae  fert  aura  levis. 

Plus  una  valet,  contemta  licet. 


together;  thus  taking,  from  that  condition  which  is  best  and  most 
agreeable  to  God,  matter  most  worthy  of  the  new  law. 

4 It  is  certain  that  in  ancient  times  most  nations  used  both  the 
liberty  of  divorce  and  also  plurality  of  wives.  Tacitus  notices  that  the 
Germans  were,  in  his  time,  almost  the  only  barbarians  who  were  con- 
tent with  single  wives : and  that  appears  constantly  in  the  histories  of 
the  Persians  and  the  Indians.  Among  the  Egyptians,  the  priests  alone 
had  only  one  wife.  In  Greece,  Cecrops  was  the  first  who  gave  one 
wife  to  one  husband.  And  if  any  peoples  had  a more  continent  prac- 
tice, as  the  Romans  always  abstained  from  two  wives,  and  long  from 
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dia  observatum,  Socratis  et  aliorum  exemplo  docemur.  Quod  oen.xT.fo. 
fii  qui  populi  continentius  egerunt,  ut  Romani  semper  duabus 
uxoribus,  divortio  diu  abstinuerant,  laudandi  sunt  sane,  ut  qui 
ad  id  quod  optimum  est  accesserint : unde  et  flaminicm  apud 
eosdem  Romanos  matrimonium,  nisi  morte,  non  solvebatur: 

'non  tamen  inde  sequitur  peccasse,  qui  fecerunt  aliter  anto 
promulgatam  Evangelii  vocem. 

X.  1 Nunc  qum  rata  sint  jure  naturae  conjugia  videa- 
mus : in  quo  dijudicando  meminisse  debemus,  non  omnia,  quae 
juri  naturae  repugnant,  irrita  fieri  jure  naturae,  ut  exemplo 
prodigae  donationis  apparet;  sed  ea  demum,  in  quibus  deest 
principium  dans  validitatem  actui,  aut  ^in  quibus  vitium  durat 
in  effectu.  Principium  et  hic,  et  in  aliis  actibus  humanis,  unde 


Dexten  cUvi  que  fraena  tenet, 

Qtuun  ooDsllil  yifl  In  partee 
Diitmeta  duae,  aut  prodentam 
Nnxneroaaoohon:  una  potestas 
Temperet  urbem,  regat  una  domum, 

Si  modo  oordi  est  tranquilla  quies. 

PlantuB  Merealore  (it.  6.  8) : 

;(fam  uxor  contenta  ost^  que  bona  est,  uno  riro. 
Qui  minus  vir  una  uxore  contentus  siet  ? 

Jam  tunc  in^^eratum\  Sic  et  in 
canaa  plnrinm  uxomm  diatingiiit  Am* 
broaiuB  id,  qnod  landaverat  in  paradiso 
Pens,  a damnatione  contrarii  c.  ir.  Lib. 
X»  de  Abraham,  qnem  locnm  Gratianus 
posnit  canaa  xxxii.  qnaeat.  iy.  c.  3. 
[Vide  qnm  diximus  in  Trsctstn  Gsl* 
lico  J>e  Doctrina  Morali  Painm  Ec» 
ciet.  cap.  xiii.  § 10,  et  eeqq.  J.  E.] 

P TVoit  Indorum]  Et  Thracum,  de 
quibua  reraua  sunt  Menandri,  (apud 
etrab.  Lib.  yn.  p.  297)  et  Enripidia  in 
Andromacha,  (vera.  214.  et  teqq.) 

^ Vide  Stbabohxm,  Geograjph,  Lib. 


XY.  pag.  714.  J.B. 

<1  Apud  JEgyptioe  soli  sacerdotet] 
Vide  Herodiannm  libro  ii.  [Sine  dnbio 
Herodianna,  apud  quem  nihil  quod  ad 
rem  faciat,  poeitua  eat  heic  pro  Hero- 
doto, undecumque  error  ortus  fherit 
At  hic  contrarium  plane  docet,  nimirum 
omnes  .Sg^ptioa  una  uxore  contentos 
foi^,  quemadmodum  in  more  erat 
Graecia  : Ka2  yotainl  /tip  eicao-ror  aui- 
Tea>v  <rvtoiKeeif  icardirsp*'£XXfjv«e.  Lib. 
ii.  cap.  92.  Utri  credemna?  Herodoto^ 
an  Diodoro  Siculo,  ita  inter  ae  pugnan- 
tibus? J.B.] 

r Non  tamen  inde  tequitur  peccatte] 
Angnatinna  libro  xxii.  c.  xlviL  contra 
Faustum ; Quando  mos  erat,  crimen  non 
erat.  Poenit  et  hoc  Gratianus,  aed  aub 
Ambroeii nomine.  (Cana,  xxxii.  QoaMt. 
iv.  c.  7). 

^ UHactueturpttudaestpernumms, 
ait  Auctor  Aduot.  in  Matth.  xxii.  30. 


dlvsrce,  they  are  to  be  praised  as  having  made  an  advance  to  what  was 
best.  Hence  also  the  wife  of  the  Flamen  Dialis,  the  priestess  of  Ju- 
piter, could  not  have  her  marriage  dissolved  but  by  death.  Yet  still 
it  does  not  follow  that  they  sinned,  who  did  otherwise  before  the  pro- 
mulgation of  the  Gospel. 

X.  1 Lot  us  now  see  what  marriages  are  valid  by  Natural  Law : 
in  deciding  which,  ) are  to  recollect  that  not  everything  which  is 
contrary  to  the  La.,  of  Nature  [that  is  to  the  moral  nature  of  man] 
is  void  by  Natural  Law;  as  appears  by  the  example  of  a prodigal 
donation : [which  is  contrary  to  the  natural  virtue  of  prudence,  and 
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jus  oritur,  est  jus  illud,  quod  facultatem  moralem  interpretati 
sumus,  umul  cum  yoluntate  sufficiente.  Quas  yoluntas  sit  suf- 
ficiens ad  jus  producendum,  infra  melius  tractabitur,  ubi  de 
promissis  in  genere  agetur.  Super  facultate  morali  quiestio 
oritur  de  parentum  consensu,  quem  ad  yaliditatem  conjugii 
quasi  naturaliter  quidam  requirunt  Sed  in  eo  falluntur.  Nam 
quse  adferunt  argumenta,  nihil  aliud  probant,  quam  officio  fili- 
orum conyeniens  esse,  ut  parentum  consensum  impetrent : quod 
plane  concedimus  cum  temperamento,  nisi  manifeste  iniqua  sit 
parentum  yoluntas.  Nam  si  in  omnibus  rebus  filii  reyerentiam 
parentibus  debent,  certe  prsecipue  eam  debent  in  eo  n^otio, 
quod  ad  gentem  totam  pertinet  quale  sunt  nuptia.  Sed  hinc 
non  sequitur  jus  illud,  quod  facultatis  aut  dominii  nomine  ex- 
plicatur, deesse  filio.  Nam  qui  uxorem  ducit,  et  matura  esse 
debet  atatis,  et  extra  familiam  abit,  ita  ut  hac  in  re  regimini 
familiari  non  subjiciatur.  Solum  autem  reyerentia  offidum 
non  efficit  ut  nullus  sit  actus  qui  ei  repugnat 


Exemplum  est  in  eo,  qui  rem  alienam 
ftiratua  eat,  aut  mala  fide  possidet  alio 
quocumque  modo ; quamdiu  enim  illam 
retine^  aut  illa  utitur,  singuli  actus 
habent  contrectationem  rei  alieme.  J,  B, 
• MaUr,  cui  tamen  naturaiiier  liberi 
reverentiam  debent,  suo  distensu  matri- 
monium  irrUtm  non  /iicii]  Imo  et  ari. 


si  is  liber  es^  roluntas  plus  ralet 
patria,  qui  serrilis  sit  condiUonis.  Gra* 
tian.  causa  32.  quaestione  iii.  c.  unie. 

t Quarum  verecundus  maxime  con- 
venit hae  in  re  alieno  arbitrio  stare'] 
Non  est  enim  virginalis  pudoris  digere 
maritum,  ait  Ambrosins  Lib.  i.deAbrts- 
ham,  o.  ult.  relatus  in  codicem  Gra- 


yet  yalld.]  Those  acts  only  are  inyalid,  in  which  there  is  wanting  a 
principle  giring  yalidity  to  the  act  or  in  which  the  yice  continues  in 
its  effect.  The  Principle,  both  here  and  in  other  human  acts  in  which 
Right  is  created,  is,  that  which  we  haye  called  a moral  Faculty  or  juial 
claim,  joined  with  a sufficient  Will. 

What  sort  of  Will  is  sufficient  to  create  a Bight  ydll  be  better 
treated  further  on,  where  we  speak  of  promises  in  generaL  With 
regard  to  the  jural  claim,  a question  arises  concerning  the  consent  of 
parents,  which  some  require  as  naturally  requisite  to  the  yalidity  of 
marriage.  But  in  this  they  are  wrong ; for  the  arguments  which  they 
adduce  only  provo  how  suitable  it  is  to  the  duty  of  sons  to  obtain  tho 
consent  of  their  parents : which  we  concede  without  hesitation,  with 
this  limitation  only,  that  the  will  of  the  parents  be  not  manifestly 
unjust.  For  if  sons  owe  in  all  things  a reyerence  to  parents,  they  do 
BO  especially  in  a matter  which  has  a national  bearing,  as  is  the  case 
with  marriage.  But  this  does  not  shew  that  the  right  which  we  call 
a jural  claim  is  not  possessed  by  the  son.  For  he  who  marries  a wife 
ought  to  be  of  mature  age;  and  he  goes  out  of  the  family,  so  that  in 
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2 Quod  autem  a Romanis  aliisque  constitutum  est»  ut 
qumdam  nuptim,  quia  consensus  patris  deficit,  irritas  sint,  non 
ex  natura  est,  sed  ex  juris  conditorum  voluntate.  Nam  et 
eodem  jure  ” mater,  cui  tamen  naturalitor  liberi  reverentiam 
debent,  suo  dissensu  matrimonium  irritam  non  facit;  ac  ne 
pater  quidem  filii  emancipati:  et  si  pater  ipse  sit  in  patris  sui 
potestate,  in  filii  nuptias  et  avus  et  pater  consentire  debent : 
filiae  avi  auctoritas  sufficit : quae  discrimina  naturali  juri  incog- 
nita satis  ostendunt  venire  haec  ex  jure  civili. 

3 In  sacris  literis  videmus  quidem  pios  viros,  multoque 
magis  mulieres,  (Aquarum  verecundiae  maxime  convenit  hac  in 
re  alieno  arbitrio  stare,  quo  et  illa  pertinent  quae  priore  ad 
Corinthios  de  elocanda  virgine  legimus)  in  contrahendis  nuptiis  tu.98. 
eeotttoa  auctoritatem  parentum : sed  non  tamen  irritum  pro- 
nunciatur  Esaui  conjugium,  aut  liberi  illegitimi,  quia  sine  tah  Cen.  xxix.  et 
auctoritate  nuptias  contraxerat  Quintilianus,  jus  strictum, 

et  quidem  naturale,  respiciens,  sic  ait : Quod  si  licet  ali-  jml  257. 


tiani  cauw  xxxi.  quaestione  ii.  c.  13. 
Bonatiu  Andria  (iv.  4.  2):  Summa 
potetUu  tmptiarum  in  patre  puella  e$t. 
Hermione  apud  Euripidem  {Andronu 
Tere.  987): 

ra<«. 


Cnnun  parenti  de  meis  ego  nuptiis 
Permitto,  non  est  Illud  arUtrii  mei. 

Hero  apud  Musseum  (yers.  179«  180) : 

ov  dvFOfMa^a  ylfioii  wrioun  v€^a<r- 

<rat. 

O»  yip  ifiolt  TOKimraiv  eirtvalcy. 

Lege  maritali  jimgi  non  possumus  ambo. 
Cum  noUt  mater,  nolit  pater. 


this  matter  ho  is  not  subjected  to  the  family  government.  And  the 
duty  of  reverence  alone  does  not  make  null  an  act  which  is  contrary 
io  it. 

2 The  rule  established  by  the  Romans  and  others,  that  certain 
marriages,  because  the  consent  of  the  father  is  wanting,  shall  be 
Toid,  is  not  a rule  of  Natural  Law,  but  depends  on  the  Will  of  the 
lawgirer.  For  under  the  same  rule,  the  mother  does  not  make  the 
marriage  void  by  her  dissent ; though  the  children  by  nature  owe  obedi- 
ence to  her;  nor  does  the  father,  after  his  son  is  emancipated ; and  if 
the  father  be  still  under  the  authority  of  his  father,  both  the  father 
and  the  grandfather  must  consent  to  the  nuptials  of  the  son,  while  for 
the  daughter,  the  authority  of  the  grandfather  is  sufficient;  which  dif- 
ferences, unknown  to  Natural  Law,  shew  sufficiently  that  these  rules 
come  from  the  Ciril  Law. 

3 In  the  Scripture  we  see  indeed  that  pious  men,  and  much  more 
women,  (whose  modesty  makes  it  suitable  for  them  to  act  on  another's 
will  In  this  matter ; to  which  view  also  pertains  what  is  said  1 Cor. 
vii.  38,  He  that  givetk  her  in  marriage  ^ve,  in  contracting  matri'^ 
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quando  etiam  contra  patria  voluntatem  ea,  quce  alioqui 
reprehensionem  non  merentur^  filio  facere;  '^nusquam  tamen 
libertas  tam  necessaria  quam  in  matrimonio  est. 

XL  Cum  ea  qu»  alteri  nupta  est  matrimonium  haud 
dubie  irritum  est,  lege  quidem  natur»,  nisi  yir  prior  eam 
dimiserit;  tamdiu  enim  durat  ejus  dominium:  lege  autem 
Christi,  donec  mors  vinculum  dissolverit  Irritum  autem  est 
ideo,  quia  et  facultas  moralis  deest,  sublata  per  prius  matrimo- 
nium, et  omnis  efifectus  est  vitiosus.  Singuli  enim  actus  con- 
trectationem habent  rei  alien».  Vicissim  ex  Christi  lege  irri- 
tum est  conjugium  cum  eo,  qui  maritus  sit  alterius  mulieris,  ob 
jus  illud  quod  Christus  femin»  pudicitiam  servanti  dedit  in 
maritum. 

XII.  1 De  conjugiis  eorum,  qui  sanguine  aut  affinitate 
junguntur,  satis  gravis  est  qu»stio,  et  non  raro  magnis  motibus 


■ Nusquam  Ubertas  taa^  necessaria 
est  quam  in  matrimonio]  Eugraphius 
ttd  Andriam  acta  x.  scena  t.  Tangitur 
et  iUud,  €tn  patrum  imperiis  obsequi 
Jtlii  debeant.  Constat  enim  cirea  nup. 
Has  esse  filiis  liberam  voluntatem.  Caa- 
Biodonu  Tii.  40.  Durum  est  Ubertatem 
liberam  non  habere  [in  matrimonio], 
unde  Uberi  procreantur. 

* Plutarchus  attulit  in  questionibus 
Romanis]  Philo  de  Legibus  Specialibus 
(pa«.780):  Ti  M ra«  irp6e  tovc 


dvdptiirove  Kotvwnlae  vol  buipu^lqp 
iTTexeiUy  ele  Ppax^  ktcdmie 

oluiav  evsiodovtrrae  piya  nai  Xapwpbu 
epyov,  itcreiveeSai  koX  ivud^ 

ptifov  elv  ijiretpotn  xal  ytjeov9  uai  njir 
olKOvpiifti»  *ira<rai/;  al  ydp  rwv  bOseiMU 
iu-tyapiai  xaiudi  direpyd^ourai  <rvy- 
yeyelae,  Ttiv  d<p*  alparoi  ovk  dirobeov^ 
eae,  A»  X^P^  oroXAav  «cai  dXXae  bpi- 
\tae  hcmkvee.  Quid  opus  hominum 
inter  se  neeetsitudinss  ac  vincula  inhi~ 
bere,  et  unius  domus  angustiis  claudere 


mony,  conformed  to  the  authority  of  their  parents.  Yet  Esau’s  mar- 
riage [who  took  his  wives  of  the  daughters  of  Canaan,  in  spite  of  his 
father’s  disapprobation,  Gen.  xxviii.  8 ; xzxvi.  2]  is  not  pronounced 
void,  or  his  children  illegitimate.  So  Quintilian,  looking  at  strict 
Natural  Law.  [See.] 

XI.  Marriage  with  a woman  already  married  to  another,  is  doubt* 
less  void  by  Natural  Law,  except  her  former  husband  have  dismissed 
her ; for  so  long  his  authority  over  her  continues.  It  is  void  because 
the  jural  claim  is  wanting,  being  taken  away  by  the  former  marriagci 
and  the  whole  effect  [of  the  second  marriage]  is  vicious.  Every  act 
connected  with  it  is  a tr^pass  on  what  belongs  to  another. 

On  the  other  hand,  by  the  law  of  Christ,  marriage  with  him  who  is 
the  husband  of  another  woman  is  void,  on  account  of  the  right  which 
Christ  has  given  a vii*tuous  wife  over  her  husband. 

XIL  1 The  question  concerning  the  marriage  of  those  who  are 
connected  by  blood  or  affinity  is  sufficiently  grave,  and  not  unfre- 


Cap.  V.] 


JURIS  IN  PERSONAS,  ETC. 


309 


agitata.  Nam  causas  certas  ac  naturales,  cur  talia  conjugia, 
ita  ut  legibus  aut  moribus  vetantur,  illicita  sint,  assignare  qui 
voluerit,  experiendo  dbcet,  quam  id  sit  difficile,  imo  praestari 
non  possit  Nam  quam  ^Plutarchus  attulit  in  quaestionibus  Qu«t  los. 
Romanis,  et  Augustinus  sequitur  de  Civitate  Dei,  libro  xv. 
cap.  16.  de  latius  spargendis  amicitiis  per  diffusas  affinitates, 
non  tanti  est  ponderis,  ut  quod  contra  fiat  irritum  aut  illicitum 
censeri  debeat  Neque  enim  quod  minus  utile  est,  statim  et 
illicitam  est  Adde  quod  accidere  potest,  ut  huic  qualicunque 
utilitati  alia  major  utilitas  repugnet,  neque  eo  duntaxat  casu 
quem  Deus  in  lege  Hebrmis  data  excepit,  ubi  vir  quispiam 
sine  prole  obiit,  cui  non  dissimile  est,  quod  de  virginibus  ex 
asse  heredibus,  quas  eiriK^tipov^  vocant,  et  Hebrmo  ^et  Attico 
jure  constitutum  est,  ad  conservandas  scilicet  in  familia  res 
avitas,  sed  aliis  multis  qui  aut  conspici  solent,  aut  excogitari 
possunt 


tam  inffem  ac  pradantm  oputf  quod 
extendi  jwndxque  potest  in  regiones  et 
insulas,  orbemque  universum  f AffinU 
tales  namque  eum  extraneis  novas  pom 
riunt  cot^uneHones  hominum,  non  mi- 
nores illis,  qua  e sanguine  veniunt : quod 
respiciens  Moses  alias  etiam  multas  pro~ 
pinquorum  nuptias  vetuit,  Chrysostoiims 
ad  1 Corinth,  xiii.  13.  tI  <rTevox<?pci« 
TTie  dyamiv  t6  nXuTos  ; tI  nepiT^wv 
Inrodeaiv  dvoXlaxeie  cU  abniv  q>i\ia9, 
6i  >iv  dvvaaai  «eat  irepav  nopiaeadai 


q>i\ia9  d4>oppiis  e^toOeu  yvuaUa  dya- 
y»u.  Quidinaretum  cogis  amoris  latU 
tudvnem  ? quid  supervacuo  andeitia  cau- 
sam perdis,  per  quam  poteras  aliam 
amieilicB  paranda  occasionem  acqui- 
rere, extraneam  ducendo  tuorem  f [Torn. 
111.  pag.  469.J 

7 Et  AtHeojure\  Vide  Demosthenes 
ad  Leocharem:  Foitanatiamim  rheto* 
rem : Donatum  Phormione  act.  i.  seen, 
ii.  (yen.  75),  et  Adelphis  it.  5. 17. 


quently  stirred  with  great  vehemence.  For  if  any  one  tries  to  assign 
certain  and  natural  causes  why  such  unions,  in  the  cases  in  which  they 
are  forbidden  by  law  or  by  usage,  are  unlawful,  he  will  find  that  that 
is  difficult,  and  indeed  impossible.  For  the  reasons  given  by  Plutarch 
and  Augustine  [see],  that  social  ties  are  to  be  extended  more  widely 
by  diffusing  our  relationships,  is  not  of  such  weight  that  what  is  done 
against  it  can  be  deemed  void  or  unlawful.  For  that  which  is  the 
less  useful  of  two  courses,  is  not  thereby  forthwith  unlawful.  Add, 
that  it  may  happen  that  whatever  the  amount  of  utility  on  this  side  be, 
it  may  be  outweighed  by  a greater  utility  on  the  other  side;  and  that, 
not  only  in  the  case  of  exception  mentioned  in  the  Hebrew  Law,  when 
a man  dies  without  offspring,  (which  is  of  the  same  kind  as  the  rule 
about  heiresses  in  the  Hebrew  and  Attic  law,)  namely  to  preserve  the 
property  of  the  family  in  the  family ; but  also  in  many  other  cases, 
which  occur  or  may  be  imagined. 
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2 Ab  hac  generalitate  eximo  matrimonia  parentum  cu- 
jnscnnque  gradus  cum  liberis,  que  quo  minus  licita  sint,  ratio 
(ni  fallor)  satis  apparet.  Nam  neo  maritus,  qui  superior  est 
l^e  matrimonii,  eam  reverentiam  potest  prestare  matri  quam 
natura  exigit,  nec  patri  filia ; quia  quanquam  inferior  est  in 
matrimonio,  ipsum  tamen  matrimonium  talem  indurit  societa* 
tem,  que  illius  necessitudinis  reverentiam  excludat.  Bene 


L.Adoptifms,  Paulus  Jurisconsultus,  cum  dixisset  in  contrahendis  matrimo- 
niis  ^naturale  jus  et  pudorem  inspiciendum,  addidit  contra 
pudorem  esse  filiam  suam  uxorem  ducere.  Talia  igitur  con- 
jugia haud  dubitandam  quin  et  illicita  sint,  et  irrita  insuper, 
quia  Titium  perpetuo  effectui  adhseret. 

3 Neque  morere  nos  debet  Diogenis  et  Chrysippi  argu- 
mentum, a gallis  gallinaceis  aliisque  animantibus  mutis  peti- 
tum, quo  probare  volebant  commixtiones  tales  non  esse  contra 
jus  naturae.  Nam,  ut  initio  libri  diximus,  satis  est,  si  cum 
natura  humana  quid  pugnet,  ut  illicitum  habeatur.  Et  hoc 
est  incestam,  quod  •jure  gentium  committi  scripsit  Paulus 
jurisconsultis  inter  gradus  ascendentium  et  descendentiam. 
socrat  vm.  Hoc  6st  jus  illud  quod  Xenophon  ait  non  eo  minus  jus  esse, 

W.4.  «19,  .r  * JT  ^ 


* Kahtraleju^  ei  pudorem  inepteien- 
cfiim]  Eg^gie  hoc  exsequitur  Philo  de 
Speeialihut  Legibus ; uhi  esse  didt  fii- 
yitrrov  dvooiovpytipa^  maximum  nefas^ 
nrarrpbs  evvij»  TereXevrtjKOTov,  fjp  a- 
\jfav<rrop  cJ«  lepdp  ixpV^  tpuXarreadai, 
KaraicrxypeiPf  yi^poov  dk  xat  pryrpbs  aldeo 
/t»l  Xa/x/3aVetv,  t6p  aiiTbp  t^s  aurijs 
v16p  Kal  dpipa  y€ve<r6at,  jcal  irdXip  'n]p 
aimlip  pvp  ptirepa  xal  yvpatica  * Pairis 
mortui  cubile,  quod,  tanquam  res  saera. 


intactum  sini  oportuit,  eonUmerccre, 
neque  senectutis  neque  materni  nonunix 
verecundia  tangi,  eundem  ^usdem  esse 
JUium  et  marihtm,  eandem  ^usdem  ma^ 
irem  ei  uxorem,  (Pag.  778  c.  EdU» 
Paris.) 

• Jure  gentium]  Sic  et  Papinianus 
loquitur  in  L.  Adulterium.  38.  § 2 
J>.  ad  legem  Juliam  de  Adulteriis. 

^ A Persis  cotdemnsbaiur]  Quorma 
hac  in  re  crimen  beUia  perpetuii,  no 


2 From  ibis  general  remark,  I except  the  union  of  parents  of  any 
degree  with  their  children;  for,  if  I am  not  deceir^,  the  reason 
why  such  unions  are  unlawful  is  apparent.  For  the  husband,  who 
is  the  superior  by  the  law  of  matrimony,  could  not  pay  to  his  mother 
(being  his  wife)  the  reverence  which  nature  requires;  nor  could  a 
daughter  to  a father ; for  though  she  is  inferior  in  the  marriage  union, 
yet  the  mairiage  introduces  a companionship  which  excludes 
revorence.  Paulus  the  Jurist  says  that  Natural  Law  and  modesty  are 
to  be  regarded  in  contracting  marriage,  and  adds,  that  it  is  against 
modesty  for  one  to  hare  his  own  daughter  to  wife.  Such  marriages, 
then,  are  both  unlawful,  and  also  void,  because  the  vice  has  a per- 
petual effect. 
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quia  Persis  contemnebatur.  Naturale  enim  recte  dicitur, 
interprete  Michaele  Ephesio  ad  Nicomachia,  ro  'irapd  to7^ 
ir\€i<rroi9  Kal  d^ia<rrp6<l>oii  Kal  Kara  ^v<tiv  €J(ov<tiv  : quod 
apud  plerosque  non  corruptos,  sed  naturi»  convenienter  se 
habentes  obtinet.  Hippodamus  ^Pythagoricus  yocat  rrapd 
<pV4Ti¥  afierpovi  ifriOvjuLlasy  aKaraej^eTove  opjuLOs,  avooiwrd-- 
'ra^  dSoifdfj  immoderatas  et  a natura  alienas  cupiditates, 
effromss  impetus,  nefarias  voluptates.  De  Parthis  sic  Luca- 
nus [Lib.  Tin.  Tors.  401,  st  seqq.'\  : 


Epulis  resana,  meroqne 
Regia,  non  ullos  exceptos  legibus  horret 
Concubitus. 


Et  mox  (rers.  409,  410) : 

Cui  flui  implere  parentem. 

Quid  rear  esse  nefas  ? 

Speciatim  autem  huic  Persarum  mori  causam  pravam  educa- 
tionem prudenter  assignat  Dion  Prusmensis  oratione  xx. 

4 Atque  hic  mirari  libet  Socratis  commentum  apud  Xe- 
nophontem,  qui  in  conjugiis  talibus  nihil  culpandum  invenit, 
praeter  aetatis  disparitatem : unde  aut  sterilitatem  ait  sequi. 


fratrnm  dodibns,  a Beo  punitum  notat 
Philo.  (I>8  Spedal.  Legib.  pag.  779). 
Penis  addit  Medoe,  Indos,  ^thiopas, 
Hieronymus  lib.  ii.  eotUra  Joviniamim. 
(Pag.  75.  Torn,  ii.)  de  barbaris  in  nni- 
▼enum  Hennione  in  Andromacha  Eu- 
ripidis (rers.  173.  et  eeqq.) : 

— Tocovror  wSv  pdpfiapov  yipof. 

nan|p  rt  Stryatpl,  inuv  rt  ftifrpc  fiCyyvrai, 
'K6f»i  r*  ^drov  S oi  ^raroi 

JILtapcwn,  «d  tAS  w6iy  v6ftos. 


Tale  est  omne  barbaricum  genus. 

Mater  Jugatur  filio,  nata»  poter. 

Frater  sorori : proxima*  altoma  manus 
Caede  fanpUcaotur : nulla  lex  prohibet  nefiw. 

* Non,  sed  alius  Philosophus  ejus- 
dem secte,  nomine  Hipparchus,  hi  libro 
4is.Afiuai  TranquiUitate,  cojtiBfngmonm 
tum  nobis  senrarit  Stdbjeus.  Reperi- 
tur  illud  etiam  in  Opusculie  AfythoL 
Phys.  Ethic.odXtSBAmetdodXeSS,  ubi  lo- 
cum, de  quo  agitur,  leges  pag.  670.  J,  B, 


8 Nor  need  we  be  moved  by  the  argument  of  Diogenes  and  Ohry- 
slppns,  taken  from  cocks  and  hens,  and  other  animals  ; by  which  they 
try  to  prove  that  such  unions  are  not  against  Natural  Law.  For,  as 
we  haye  said  in  the  beginning  of  this  Book,  it  is  enough,  if  anything 
is  contrary  to  kuman  nature,  to  prove  it  unlawful.  And  Incest  between 
ascending  and  descending  degrees  is  so.  So  Paulus,  Xenophon, 
Michael  Ephesius,  Hippodamus,  Lucan,  Dio  Prusceensis. 

4 And  here  we  cannot  but  wonder  at  the  reasoning  of  Socrates 
in  Xenophon,  who  finds  nothing  to  blame  in  such  marriages  but  the 
disparity  of  years,  whence  must  follow  either  barrenness,  or  an  ill-formed 
progeny.  If  this  reason  idone  were  the  obstacle,  certiunly  such  unions 
would  be  neither  unlawful  nor  void ; any  more  than  between  other 
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aut  male  conformatam  sobolem ; quse  sola  ratio  si  tali  conju- 
gio obstaret,  certe  nec  irritum  esset,  nec  illicitum,  non  magis 
quam  inter  alias  personas,  quarum  mtas  tot  annis  distat,  quot 
annis  parentes  liberos  solent  prmcedere. 

5 Illud  potius  disquirendum,  an  non  in  hominibus  nulla 
prava  educatione  corruptis,  prmter  id  quod  intellectu  concipi 
posse  jam  diximus,  sit  in  ipsis  affectibus  insita  fuga  qumdam 
commixtionis  cum  parentibus  et  ex  se  natis,  quippe  cum  ab  ea 
etiam  qumdam  animantia  muta  naturaliter  abhorreant.  Ita 
enim  et  alii  existimarunt,  et  Arnobius  adversus  Gentes  libro 
aca^  is.]]  quhito : Etiamne  in  matrem  cupiditatis  infandm  spem  Ju- 
piter cepit,  nec  ah  illius  appetitionis  ardore  horror  eum 
quivit  avertere ; quem  non  hominibus  solis,  sed  animalibus 
quoque  nonnullis  natura  ipsa  subjecit,  et  ingeneratus  ille 
communiter  sensus  ? Exstat  de  camelo  et  ^de  equo  Scjthico 
nobilis  in  hanc  rem  narratio  apud  Aristotelem  animantium 
historia  nona,  capite  xlvii.  et  non  dissimilia  apud  Oppianum 
libro  primo  de  Venatu.  Seneca  Hippoljto  (vers.  914,  915)  : 

Fone  quoquo  ips»  Veneris  evitant  nefas, 

Generisque  leges  inscius  servat  pudor. 

XIII.  1 Sequitur  qumstio  de  gradibus  affinitatis  omni- 
bus et  de  gradibus  sanguinis  ex  transverso  limite,  iis  prmser- 


c De  e^o]  PliniuB  Hietoriee  Natu~ 
rali»  VIII.  42.  abi  de  equia  agit,  Alium, 
deiraeio  oculorum  operimento,  et  cognito 
cum  matre  coitu,  petmee  prarupta  at- 
que exmimatum.  Equa  et  eadem  ex 
causa  in  Reatino  agro  laceratum  pro- 


rigam  invenimus.  Namque  et  cognati^ 
anum  intellectus  in  iis  est.  Habes  paria 
apud  Yarronem  de  Re  Rustica  ii.  7.  et 
apud  Antigonum  de  AdmirahUibus, 
(cap.  59).  Aristotelemque  ejusdem  ii- 
tuli  libro.  [Pag.  1150  B,  o.  Torn,  i» 


persons  whose  ages  are  as  different  as  those  of  parents  and  their  chil. 
dren  usually  are. 

5 We  are  rather  to  consider  whether,  in  men  not  depraved  by  edu- 
cation, there  is  not,  besides  the  reason  given  by  the  understanding,  a 
certain  horror  of  such  union  with  parents  and  offspring,  residing  in  the 
affections  themselves;  since  even  some  animals  have  such  a horror. 
So  many  have  thought : Arnobius ; Aristotle  of  the  camel,  and  the 
Scythian  horse ; Oppian ; Seneca  in  the  Hippolytus. 

Xm.  1 We  must  next  consider  the  question  concerning  the 
degrees  of  affinity,  and  the  degrees  of  consanguinity  in  a transverse 
line ; especially  those  which  are  expressly  mentioned.  Levit,  xviii.  For 
though  wo  should  grant  that  these  interdicts  do  not  proceed  from  the 
mere  Law  of  Nature,  yet  in  virtue  of  the  Divine  precept,  these  unions 
may  pass  among  forbidden  things.  And  that  the  precept  is  one  which 
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tim  qui  Leyitici,  cap.  xyiii.  expressi  legantur.  Nam  etiam 
concesso,  a mero  jare  naturm  non  yenire  hsec  interdicta,  yideri 
tamen  possunt  prmcepto  diyinse  yoluntatis  hsac  iyisse  in  veti- 
tum : neque  yero  tale  id  esse  prsBceptum  quod  solos  Hebrmos 
adstringat,  sed  quod  homines  uniyersos,  coUigi  yidetur  ex  illis 
Dei  yerbis  apud  Mosem : Ne  polluite  vos  ulla  harum  rerum: 
quia  omnibus  istis  polluti  sunt  populi,  quos  vobis  adveniens 
tibfM  dispello*  Mox : Ne  facite  ullam  ea  istis  rebus  abomi- 
nandis : nam  omnes  istas  fecerunt  indigenos  terres  istius, 
quos  vobis  exposita  est,  unde  polluta  est  terra, 

2 Nam  si  Cananmi  eorumque  yicini  peccarunt  talia  faci^ 
endo,  * sequitur  ut  lex  aliqua  praecesserit : qum  cum  mere  na-* 
turalis  non  rit,  r^tat  ut  a Deo  data  sit,  aut  ipsis  peculiariter 
.(quod  non  est  yerisimile,  nec  satis  ferant  yerba)  aut  humano 
generi,  siye  in  prima  constitutione,  siye  in  reparatione  post 
diluyium.  Tales  autem  leges,  qum  humano  generi  uniyerso 
Jiunt  datm,  non  ridentur  a Christo  abrogat»,  sed  e»  demum, 
qu»  Judaeos  aliis  nationibus,  quasi  sepimento  inteijecto,  dis*>s^.u.u. 
parabant.  Cui  accedit,  quod  Paulas  conjugium  privigni  cum  i cdr.  ?.  i. 
poverca  tam  severe  detestatur : cum  tamen  nullum  de  ea  re 
peculiare  exstet  Christi  praeceptum ; nec  ipse  alio  utatur  ar- 
gumento, quam  quod  talis  commixtio  ^impura  habeatur  a pro- 


At  Tide  Seldxnuh,  De  Jure  Nat.  et 
Oent,  eeeund.  dueipl,  Hehracr,  Lib.  i. 
cap.  S.  J.  D.] 

* Anetor  ipee  isUus  argnmenti  to- 
tam Tim  infringit  panllo  poet,  obeer- 
Tatione  qn»  legitur  in  § seqn.  num.  2, 


J.B, 

Impura  habeatur  a profiade  etiam 
ffentihus]  Tertnllianne  t.  adversu»  Mar- 
eionem:  Non  defendo  secundum  legem 
Creatoris  displicuisse  illum,  qui  mulie^ 
rem  patris  sui  habuit : communis  et  pub- 


does  not  bind  the  Hebrews  only,  but  all  men,  seems  to  be  collected 
from  the  words  of  Qod,  Ler.  xriii.  24,  25,  27,  Do  not  ye  pollute  your^ 
eelvea,  Ac. 

2 For  if  the  Canaanites  and  their  neighbours  sinned  in  doing  such 
things,  it  follows  that  some  law  of  Qod  on  that  subject  must  hare 
gone  before;  and  as  this  is  not  merely  a Natural  Law,  it  remains  that 
it  was  from  Qod,  either  given  to  those  nations  peculiarly,  (which  is 
less  probable,  nor  do  the  words  carry  that  meaning,)  or  to  the  human 
race ; either  at  the  Creation,  or  at  the  restoration  of  things  after  the 
Deluge.  And  such  laws,  which  were  given  to  the  whole  human  race, 
were  not,  it  appears,  abrogated  by  Christ;  but  those  laws  only  which 
separated  the  Jews  from  other  nations.  Add  to  this,  that  Paul  speaks 
of  the  marriage  of  a man  with  his  father’s  wife  as  something  shock- 
ing, though  there  is  no  special  precept  of  Christ  on  that  subject ; not 
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rtLDemeir, 

p.907. 


fanis  etiam  gentibus,  quod  yeram  esse  prmter  alia  ostendunt 
Charondas  leges,  quas  tale  matrimonium  infamia  notant:  et 
illud  in  oratione  Ljsias:  o irairrwu  crKoXtwToras 

avOpdirwv  rp  fitirpi  aai  rp  Ovyarpi,  niarUfU  ercU  ilU  tm- 
purusimus  luminum  matris  ac  filicR : unde  non  abit  Cicero- 
nis illud  pro  A.  Cluentio  in  causa  non  dissimili : nam  cum 
socrum  genero  nupsisse  narrasset,  subdit : O mulieris  scelus 
ifwredibile,  et  prester  hanc  unam  in  omni  vita  inaudUum  / 
Seleucus  rez  cum  uxorem  suam  Stratonicen  Antiocho  filio 
nuptam  daret,  yerebatur,  ^narrante  Plntarcho,  ne  ipsa  offieo* 
deretur  rip  un  vssofua/iivtpt  ut  re  Ulieita.  Apud  Virgilium 
est  (JEn.  X.  389 :) 

Thalamos  ausum  incestare  noreross. 

Qum  communis  existimatio  si  a necessario  naturre  dictato  ori- 
ginem non  habuit,  omnino  sequitur,  ut  descendat  ex  yeteri 
traditione,  qu»  a diyino  aliquo  praecepto  manarit 

3 Hebrmi  yeteres,  non  spernendi  hac  in  parte  juris  di- 
vini interpretes,  et  qui  omnia  eorum  legit  summoque  judkno 
digessit  Moses  Maimonides,  aiunt  earum  legum,  qu»  capite 
Levit,  xviii.  de  matrimoniis  sunt  proditie,  causas  esse  duas ; 
priorem  naturalem  quandam  verecundiam,  qum  non  sanat  or- 


liciB  religionU  secutus  sit  disciplinam, 
(C»p.  7). 

‘ Non  snnt  Lysias  rerba  illa,  sed  An- 
docidis, Orat,  i.  pag.  285.  JSdit.  JSanov, 
1619.  J,  B,  [Ceteram  Charondam  non 
Tetuisse  priyignum  novere»  conjangi, 
sed  vidnam  uxore  mortua  liberis  nover- 
cam  superinducere  notat  ad  h,  l.  Gro- 


novius,  quem  sequitur  J,  B,  erroris 
origine  patefiiota.] 

e Narrante  Plutarekol  In  vita  De- 
metrii : sed  et  Appiano  in  Syriacis,  qui 
ddefiurrlaif  irddow  amorem  nefsndaia 
vocat.  (Pag.  126.) 

f Aut  etiam  per  persanas  sanguine  aut 
nuptiali  stmguinis  commixtione  eoharen* 


does  he  use  any  other  aigument  than  that  such  a union  is  held  to  be 
impure  even  by  the  heathen.  And  that  it  is  so  appears  in  andeni 
authors.  So  Charondas;  Lysias;  Cicero;  Plutarch;  Virgil.  And  if  this 
common  opinion  was  not  drawn  from  a dictate  of  nature,  it  follows 
that  it  descends  from  an  old  tradition  originating  in  a divine  precept. 

8 *The  ancient  Hebrews,  who  are  not  to  be  thought  slightly  of  as 
commentators  on  this  part  of  the  divine  law,  and  especially  Maimonides, 
the  greatest  of  them,  says  that  there  are  two  reasons  for  these  laws, 
given  Lev.  rriii.,  concerning  marriage : First,  a natural  modesty  whidi 
does  not  permit  persons  to  mingle  with  their  own  ofispring,  either  in 
themselves,  or  in  persons  closely  connected  by  blood  or  by  marriage 
union:  Second,  lest  the  daily  and  confidential  intercourse  of  certain 

* For  the  reasons  against  marriages  of  near  relations,  see  JElements  qf  UforaUtp, 
749  and  980. 
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tus  auctores  cum  sua  sobole,  aut  in  se  ipsis,  ^aut  etiam  per 
personas  sanguine  aut  nuptiali  sanguinis  commixtione  proxime 
cohferentes  misceri : alteram  yero,  ne  quarundam  personarum 
convictus  nimis  quotidianus  atque  inobservatus  stupris  et  aduU 
teriis  occasionem  daret,  si  amores  tales  nuptiis  possent  con- 
glutinari. Quas  duas  causas  si  cum  judicio  aptore  velimus 
illis  quas  dixi  divinis  in  Levitico  legibus,  facile  apparebit  in 
affinibus,  qui  in  recto  sunt  limite  (ut  de  parentibus  et  liberis 
nihil  jam  dicam,  quippe  quos,  ut  existimo,  etiam  sine  expressa 
lege  ratio  naturalis  jungi  satis  vetat)  ^item  in  sanguinis  gradu 
transversomm  primo,  qui  ob  ortum  a stirpe  communi  secundus 
dici  solet,  ob  recentem  admodum  parentum  in  liberis  imagi- 
nem, priorem  causam  valere,  ut  venientem  de  eo  quod  natura 
si  non  prsscipit,  certe  honestius  dictat ; cujus  generis  multa 
materiam  divinarum  humanarumque  legum  faciunt. 

4 Atque  ideo  Hebrsei  iu  recto  limite,  gradus  etiam  non 
nominatos  a lege  volunt  comprehendi,  ob  notissimam  rationis 
paritatem.  Istorum  autem  graduum  hmc  sunt  apud  ipsos 
nomina ; Mater  matris  sum  : mater  patris  matris  sum : mater 
patris  sui : mater  patris  patris  sui ; uxor  patris  patria  sui : 
uxor  patris  matris  suee : nurus  filii  sui : nurus  filu  filii  sui : 


Us]  PhQo:  ddeXiftd  ih  el  koI  Siaipe-ra 
'rd  fiepfi  yeyovavufy  o XV  oZv  dpfio^ov» 
«rat  T17  <pv<rei  Kal  a-vyyeseia  fiia’  Quan- 
enim  divisa  suni  partes,  frctter- 
nitatis  Jus  retinent,  ac  cognatione,  ut 
naturali  vineulo,  Junguntur»  [Locns  est 
De  Zegib.  special,  pag.  780  e.  Sed  qu!» 


si  bene  expendatur,  nihil  ad  rem  facere 
deprehendetur.  J,  R.] 

% Item  in  sanguinis  gradu  transver- 
sorum primo]  Et  hno  usque  propin* 
quis  nuptiis  abstinebant  et  Peruani, 
et  Mexicanl  [Vide  Joann.  Letii  Itine- 
rar. Cap.  17.  init  J.  B.] 


persona  should  give  occasion  to  sexual  union,  if  such  union  could  be 
confirmed  by  marriage.  Which  two  causes  if  wo  judiciously  apply  to 
the  laws  given  in  Leviticus,  it  will  easily  appear  that  in  the  first  trans- 
verse degree  of  blood,  (brothers  and  sisters,)  on  account  of  the  very 
recent  image  of  the  parents  in  the  cliildren,  the  first  cause  holds,  as 
proceeding  from  that  which,  if  nature  does  not  command,  at  least  she 
points  out  as  more  becoming : as  there  are  many  such  things,  which 
make  the  matter  of  divine  and  human  laws. 

4 Hence  the  Hebrews  say  that  in  the  direct  line  the  degrees  not 
named  in  the  law  are  comprehended,  from  the  manifest  parity  of 
reason.  Theso  degrees  they  thus  reckon  •.  mother’s  mother ; mother's 
father's  mother;  ftither's  mother;  father's  father’s  mother;  father’s 
fhther's  wife;  mother’s  father’s  wife;  son’s  daughter-in-law;  son’s 
son’s  daughter-in-law;  daughter’s  daughter-in-law;  son’s  dau^ter's 
daughter;  son's  son’s  daughter;  daughter's  daughter’s  daughter; 
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nurus  fili»  su»:  filia  fili»  filii  sui:  filia  filii  filii  sui:  filia 
fili»  fili»  su» : filia  filii  fili»  su» ; filia  fili»  filii  uxoris  su» : 
filia  fili»  fili»  uxoris  su»:  mater  matris  patris  uxorb  su», 
mater  patris  matris  uxoris  su» : id  est,  ut  more  loquar  Ro« 
niano,  ayi»  et  proavi»  omnes,  pronoverc»,  proneptes,  propria 
vign»,  pronurus,  prosocrus:  quia  scilicet  et  sub  agnationis 
nomine  comprehendatur  similis  cognatio,  et  sub  primo  gradu 
secundus,  et  sub  secundo  tertius,  ultra  quem  vix  est  ut  oriri 
controversia  possit,  cum  alloqui,  si  posset,  in  infinitum  eadem 
futura  esset  ratio. 

6 Has  autem  leges,  et  ne  fratres  sororibus  miscerentur, 
ipsi  Adamo  censent  datas  Hebr»i  simul  cum  lege  de  Deo  ca- 
lendo, jure  dicendo,  non  fundendo  sanguine,  non  colendis  Diis 
falsis,  non  rapienda  re  aliena : sed  ita  ut  l^es  conjugales  vim 
suam  non  exsererent,  nbi  post  multiplicatum  jam  satis  huma^ 
num  genus,  quod  ipso  initio  sine  fratrum  et  sororum  nuptiis 
contingere  nequivit  Neque  referre  putant  quod  id  a Mose 
^suo  loco  narratum  non  sit ; quia  satis  habuit  hoc  in  lege 
ipsa  tacite  indicasse,  cum  gentes  extraneas  eo  nomine  damnat. 
Multa  enim  talia  esse  in  lege,  qu»  non  temporis  ordine,  sed 
ex  occasione  dicantur : unde  illa  inter  Hebr»os  celebris  sen- 
tentia ; in  lege  non  esse  prius  aut  posterius,  id  est,  multa  re- 
ferri vcTepou  TrpoTcpou* 


^ Suo  loco  narratum  non  «tij  Nam 
neque  lex  illa  narrata  eet,  ex  qna  Jndas 
Thamarem  comburi  voluit.  Sic  Sichemi- 
tas  Judith  recte  occiaos  ait,  quod  virgini 
stuprum  intulissent,  ix.  2,  et  Euben 
patris  maledicto  feritur  ob  incestum. 


[Ex  his  omnibus  non  potest  tuto  col- 
ligi, aliquam  legem  a Deo  fuisse  latam 
de  adulterii  aut  raptus  poena,  vel  de 
incestu.  Diximus  in  Notia  Gallicis.  J,  JU.] 
” Locus  est  apud  Augustinum,  De 
Civit  Dei  Lib.  v.  c.  10.  nimirum  e scrip- 


daughtei^s  son’s  daughter;  wife’s  son’s  daughter’s  daughter;  wife’s 
daughter’s  daughter’s  daughter;  wife’s  father’s  mother’s  mother;  wife’s 
mother’s  father’s  mother : which  the  Romans  express  in  a different 
way.  And  so  in  infinitum  if  it  could  be  necessary. 

6 These  laws,  and  the  law  against  the  marriage  of  brother  and 
sister,  the  Hebrews  think  were  given  to  Adam  at  the  same  time  with 
the  laws,  to  worship  God,  not  to  shed  blood,  to  worship  no  false  gods, 
not  to  take  what  is  another’s.  But  they  think  that  the  laws  con- 
cerning the  conjugal  union  were  given  so  that  they  should  not  be  in 
force  till  the  human  race  was  to  a certain  extent  multiplied ; which 
could  not  take  place  at  first  without  the  marriage  of  brothers  and 
sisters.  Nor  do  they  think  it  any  objection  to  this  account,  that  it  is 
not  given  in  the  narration  of  Moses ; for  he  held  it  suflOlcient  to  indi- 
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6 De  comrabio  fratrum  et  sororum  verba  hsec  sunt  Mi-  vid.  o^ 

chaelis  Ephesii  ad  qmntam  Nicomachiorum : top  aS€\(f>ov  ^ 
vuadai  Tp  ci^cX^p  dSia<l>opop  vofxov 

TeOipTOi  fxfi  iklypvddait  iroXi)  to  hia^opov*  Fratrem  cum 
scrare  concumbere  ab  initio  res  media  erat : aty  lege  adver- 
sus tales  concubitus  positay  jam  multum  referty  observetur 

lex  necne,  Diodorus  Siculus  yocat  koipov  iOo^  twv  dvOptoTnovy  JjJ*’*-*^***' 
communem  hmfdnum  morem,  ne  fratres  sororibus  jungantur, 
a quo  more  dSgyptios  eximit:  Dion  Prusseensis  barbaros. 

Seneca  scripserat : ^Matrimonia  Deorum  jungimus,  et  ne  pie 
quidem,  fratrum  scilicet  et  sororum,  Plato  de  Legibus  octavo  p-  »«»• 
talia  conjugia  yocat  oaia,  xal  deofiurt},  minime  pia, 

eed  Deo  invisa. 

7 Qum  omnia  ostendunt  veterem  famam  de  lege  divina 
adversus  id  genus  conjugia,  unde  et  vocem  nefas  de  talibus 
usurpari  videmus.  Omnes  autem  fratres  et  sorores  compre- 
hendi 4ex  ipsa  indicat,  tam  agnatos  quam  cognatos  ejus  gradus, 
sive  foris,  sive  domi  natos  atque  educatos  comprehendens. 

XIV.  1 Qum  manifesta  expressio  ostendere  videtor  dis- 
crimen, quod  est  inter  hos  et  alios  remotiores  grados.  Nam 
ducere  amitam  agnatam  vetitum  est*  At  ^filiam  fratris,  qui 
par  est  gradus,  docere  vetitum  non  est : imo  ejus  facti  apud 
Hebrssos  extant  exempla*  Nova  nobis  in  fratrum  filias  conr 


to  deperdito.  J.  B. 

* Lex  ipea  indicat]  Ubi  ride  Chal- 
d»iim  paraphrasten : distinxerant  male 
Spartiatae,  et  Athenienses,  et  qnidem 
dirersimode.  [Vide  Sbldxn.  De  Jure 
Nat.  et  Gent.  &c.  Lib.  v.  cap.  ii.  et 


niostr.  Spakhbmii  Conanentariuin  tn 
Orat.  1.  Juliani  Imp.  pag.  89.  et  eeqq. 
J.  B.] 

k Filiam  fratris  ducere]  Talem  Abra- 
hamo  Saram  fuisse  Josephus  putat. 
{Ant.  Jud.  Lib.  i.  cap.  xii.  g 1.  EdU, 


cate  this  tacitly,  by  condemnmg  other  nations  on  that  ground : For 
that  there  are  many  things  in  the  Law  which  are  not  told  in  the 
order  of  time,  but  as  occasion  offers ; whence  that  noted  maxim  of  the 
Hebrews,  that  in  the  Law  there  is  no  before  and  after. 

6 On  the  union  of  brothers  and  sisters,  see  Michael  Ephesius, 
Diodorus  Siculus,  Dio  Prusseensis,  Seneca,  Plato. 

7 All  which  passages  shew  the  ancient  opinion  of  a divine  law 
against  such  marriages ; whence  we  see  they  are  called  nefas. 

XIV.  1 These  manifest  expressions  shew  what  a difference  there 
is  between  these  and  remoter  degrees.  For  to  marry  a fathei^s  sister 
is  forbidden;  but  a brother’s  daughter,  who  is  in  the  same  degree, 
it  is  not  forbidden  to  marry;  and  there  are  examples  of  It  among 
the  Hebrews.  So  this  was  done  at  Bomo  and  at  Athens : See  Tacitus^ 
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Atm,  zii.  6. 
nt.  X.  Orat 

P.836B. 


Can.  XTiU. 


jugia : at  alita  gentibua  aolenmia,  neo  lega  uUa  prokUnta, 
inquit  Tadtus.  Athenis  id  licuisse  ostendit  ^Isaeus,  et  Lyuss 
vita  Plutarcbus.  Bationem  adferunt  Hebrni,  quia  viri  juTenee 
assidue  firequentant  domos  avorum  et  aviarum,  aut  etiam  in 
us  habitant  ^ul  cum  amitis : ad  domos  vwo  fratrum  minna 
frequens  ipsis  est  aditus,  neo  ibi  tantundem  habent  juris.  Quse 
si  recipimus,  ut  sane  rationi  sunt  consentanea,  fatebimur  l^em 
de  non  ducendis  affinibus  recti  gradus,  et  sororibus,  ex  qno 
multiplicari  coeptum  est  humanum  genus,  esse  perpetuam : et 
hominibus  communem,  ut  quta  honestate  naturali  nitatur,  ita 
ut  et  irritum  fiat,  si  quid  fimtum  rit  adversus  hanc  legem,  ob 
vitium  permanens : at  cteteras  leges  non  item,  ut  qus  cantio* 
nem  magis  contineant,  quse  cautio  etiam  aliis  modis  adhiberi 
potest. 

2 Certe  canombus  antiquisamis,  qui  apostoliri  dicuntur, 
qui  duas  sorores  alteram  post  alteram  duxisset,  aut 
id  est,  fratris  aut  sororis  filiam,  tantum  a dero  arcetor.  Nec 
difficilis  est  responsio  ad  id,  quod  diximus  de  peccato  imputato 


Hudson.)  idem  post  datam  legem  ex- 
empla nobis  dat  in  Herode,  qni  fratria 
filiam  duxerat,  et  suam  filiam  fratri 
PheroriB  desponderat.  Vide  eum  an- 
tiqiue  historia  xit.  et  xvi.  Phineo  pa- 
truo promissa  Andromede;  Ovidius  ilfe- 
tamorphoswn  y.  vera.  10.  id  postea 
apud  Romanos  vetitum  permisit  Clau- 
dius: vetuit  Nerva:  permisit  Heraclius. 


[Non  unus  error  in  hac  Nota.  L Falli> 
tur  omnino  Josephus,  dum  vult  Saram 
fuisse  filiam  fratris  Abrahami.  Illa  arat 
soror  ejus  o/aoirdTpiov,  ut  ipse  ait  Gen. 
XX.  12.  ubi  vid.  Intt.  IL  Imp.  Nerva,  ubi 
vetuit  ddoXtptdfiv  yafieiVf  referente  Xi- 
philino,  pag.  241  a.  Hd.  Stqth,  filiam 
sororis,  non  firatrii,  intelligebat.  Vide 
CujAC.  Obs.  xiii,  16. et  Clarias.  Noodt. 


IsfiBus,  Plutarch.  The  Hebrews  give  a reason,  that  young  men  usually 
frequent  the  houses  of  their  grandfathers  and  grandmodiers,  or  eren 
liye  in  them  along  with  their  aunts;  but  they  hare  not  the  same 
access  to  the  houses  of  their  brothers,  nor  so  much  freedom  there. 
If  we  accept  this,  as  indeed  it  seems  to  be  reasonable,  we  must  con- 
fess that  the  law  of  not  marrying  relations  in  the  right  line,  and 
sisters,  since  the  human  race  was  multiplied,  is  perpetual;  and  com- 
mon to  all  men,  as  depending  on  natural  decency ; so  that  whaterer 
is  done  against  this  law  is  roid  on  account  of  the  abiding  Tioe 
of  condition : but  that  the  other  laws  are  not  so ; but  contain  rather 
a caution  than  a law,  which  caution  may  also  be  applied  in  other 
ways. 

2 Certainly  in  the  ancient  (so  called)  Apostolical  Canons,  he 
who  married  two  sisters  successirely,  or  his  niece  (the  daughter  of 
his  brother  or  sister)  was  only  excluded  from  the  clerical  office.  Nor 
is  it  difficult  to  answer  what  was  said  concerning  the  sin  imputed  to 
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Cananseis  et  finitimia  popnlis.  Potest  enim  locatio  oniTersalis 
restrio^  ad  pnecipua  ejas  capitis,  at  do  concabitu  cam  mascu- 
lis, cum  bestiis,  cum  parentibus,  cum  sororibus,  cum  nuptis 
alienis,  in  quorum  et,  ut  Hebrei  loquuntur, 

prasmunimentum,  additm  sint  leges  caotersd.  Nam  de  singulis 
partibus  ne  intelligatur,  ai^mento  ease  potest  interdictum  de 
non  habendis  eodem  tempore  in  matrimonio  sororibus  duabus : 
quod  in  commune  datum  olim  humano  generi  fuisse  Jacobi 
pietas,  qui  contra  fecit,  credere  nos  non  sinit.  Addi  potest 
factum  Amrami,  qui  pater  Mosis  fuit.  Nam  et  is  ante  legis 
tempora  amitam  duxit  uxorem : sicut  materteras  ^apud  Grmcos 
Diomedes  et  Iphidamas:  Areten  fratris  filiam  Alcinous. 

3 Recte  tamen  fecerunt  Christiani  yeteres,  qui  leges  non 
illas  tantum  in  commune  datas,  sed  alias  peculiariter  Hebrmo 
populo  scriptas  sponte  sua  obserrarunt:  imo  et  ad  gradus 
quosdam  ulteriores  protenderunt  yerecundisd  sum  fines,  ut  hssc 
quoque  in  yirtute  non  minos  quam  in  ceteris  Hebraeos  ante- 
cederent. Atque  id  pridem  factum  magno  consensu  ex  cano- 


Oteerr.  ii.  5.  Ko  eUam  ibidem  osten- 
dit, neqne  post  Senatosconsnltam  Clau- 
dianum in  ProyindiB  lioniBse  filiam  fra- 
tris ducere.  111.  Permissum  id  ab  He- 
radio,  nescio  ci^us  fide  statuat  Auctor. 
Ego  reperio  tantum.  Imperatorem  Ulum 
duxisse  Martinam,  fratris  filiam,  ut  nar- 
rant Zonaras,  Paulus  Diaconus,  &o» 

•r.  J.] 


* Nihil  in  bano  rem  reperio  apud 
Iseum.  Forte  Auctor  in  animo  habuit 
Dbmostrenem,  ex  quo  potest  colligi, 
talem  gradum  retitum  non  fuisse.  Vide 
Orat,  advertuM  Leoehar.  pog.  671  c. 
et  Orat,  in  Nearam,  pag.  517  c.  J,  B, 
1 Apud  Graeos]  Et  Castori  arunculo 
desponsam  Electram  ex  Euripidis  E/ce- 
ira  discimus,  (vera.  312). 


the  Canasnites  and  the  neighbouring  peoples.  For  the  unirersal 
terms  may  be  restiioted  to  the  principal  heads : the  poUtOUmi  of  the 
Canaanites  may  be  those  which  are  mentioned  Ley.  xriii.  22,  23 ; and 
the  other  laws,  concerning  incest,  are  added  as  an  outwork  to  these. 

That  the  expressions  cannot  be  understood  of  erery  part,  we  may 
see  by  the  prohibition  of  haring  to  wife  at  the  same  time  two  sisters, 
which  we  cannot  suppose  was  a unirersal  rule,  since  Jacob  trans- 
gressed it.  So  Amram  the  father  of  Moses  married  his  aunt,  and 
among  the  Greeks,  Diomedes  married  his  mother’s  sister;  Iphidamas, 
the  same ; Alcinus,  his  brother’s  daughter. 

3 But  the  early  Christians  did  well,  who  spontaneously  obserred, 
not  only  those  Laws  which  were  giren  as  common  to  all,  but  also  those 
peculiarly  giren  to  the  Hebrew  people ; and  ercn  extended  their  mo- 
desty to  other  ulterior  limits,  so  as  to  surpass  the  Hebrews  in  this  rir- 
tne,  as  in  other  things.  And  it  appears  from  the  Canons  that  this  was 
done.  So  Augustine  says,  that  what  was  not  forbidden,  as  marriage  of 
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^av.Dei,  nibns  apparet.  Aagusimns  ™de  patruelium  et  consobrinorum 
conjugiis  inter  Christianos  loquens : Raro,  inquit,  per  mores 
quod  fieri  per  leges  licebat,  quia  id  nec  divina  prohi^ 
buit,  et  nondum  prohibuerat  lex  humana : verumtamen  fae^ 
tam  etiam  licitum  propter  vicinitatem  horrebatur  iUiciti. 
Hanc  morum  verecundiam  leges  regum  ac  populorum  secutse 
sunt:  sicut  ’^Theodosii  constitutio  patruelium  et  consobrino- 
rum conjugia  vetuit,  laudante  id  factum^  ut  pietatis  plenum, 
EpOfcea  Ambrosio. 

4 Sed  sdendum  simul  est,  ^non  quod  vetitum  est  fieri 
lege  humana,  si  fiat,  irritum  quoque  esse,  nisi  et  hoc  lex  ad- 
diderit aut  significaverit.  Canon  Eliberinus  lx  : Si  quis  post 
obitum  uxoris  sum  I’sororem  ejus  duxerit,  et  ipsa  fuerit  fidelis. 


■>  De  patnufium  eo^ougiU^  iEschy- 
lnB  Danaidibus.  [Immo  Supplicibus, 
[▼.  38.  ed,  Dindor/J  ubi  de  Danai- 
dibus] yocat  XsKTpa  »v  Oepiv  etpyet, 
cubilia  qucejus prohibet,  et  ait  sic  piai» 
veoOai  ylvo^yfosdari  genus.  At  Scholi- 
astes  addit  illegitimas  fuisse  tales  nup- 
tias, quod  adhuc  yiyeret  yirginum  pater, 
quasi  justm  futuno  fuerint  eo  mortuo, 
ex  lege  tcvv  bmeXtiptop,  In  oratione 
Sp.  Ligustini  ciyis  Romani  apudLiyinm 
est  (Lib.  xLii.  0.  34):  Poier  mihi 
uxorem  fratris  suijiliam  dedit.  Vide  et 
Pianti  Panulum,  (V.  3.  37). 

n Theodosii  Conetitutio']  Victor  de 
eo  (Epit.  c.  ^):  tantum  pudori  tri- 
buens et  continentue,  ut  consobrinarum 
nuptias  vetuerit,  tanquam  sororum.  Me- 
minit et  Libanins  oratione  de  Angariis, 
Exstat  Arcadii  et  Honorii  lex  ejusdem 
sensus,  qum  tertia  est  C.  Theodosiano 
de  Incestis  Nuptiis,  Concedi  tamen  prin  - 
dpum  induito  solitas  nuptias  tales  os- 


tendit lex  Honorii  et  Theodosii  minoris 
alia  eodem  codice,  titulo  : si  nuptia  ex 
rescripto  petantur.  Secuti  et  Gotthi 
reges.  Cassiodoms  yii.46:  Hoc  pru- 
dentes viri  sequentes  exemplum,  longiue 
pudicam  observantiam  poeteris  trans- 
miserunt, reservantes  principi  tantun$ 
beneficium  consobrinis  nuptiali  copula- 
tione jugendis,  Ubi  et  formulam  habes 
talis  yenisB  principalis.  [Arcadius  et 
Honorius,  qui  primo  imperii  anno  patris 
sui  Constitutionem  firmarant,  post  annos 
aliquot,  permiserunt  matrimonium  inter 
Consobrinos,  et  Constitutionem  hac  de 
Tv  editam  Justinianos  in  Codicem  suum 
retulit,  L.  19.  C.  De  Nuptiis.  Vide  In. 
terpretes  ad  InstiL  Tlt.  De  Niqptiis, 
§ 4.  etprssertim  magnum  Interpretem 
Codicis  Theodosiani,  Jao.  Gothopbe. 
BUM,  in  titulos  ab  Auctore  nostro  indi- 
catos. J.  R.] 

^ Non  quodvetUum  est  lege  hunuma, 
si  Jiat,  irritum  quoque  esse^  In  Aga- 


cousins,  was  avoided,  as  approaching  forbidden  ground.  And  this 
feeling  was  followed  by  the  laws.  Theodosius  forbade  the  marriage  of 
cousins,  and  Ambrose  praised  him  for  doing  so. 

4 But  it  is  to  be  understood  that  what  is  forbidden  by  human  law 
is  not  necessarily  void  when  it  is  done,  except  the  Law  so  directs.  The 
Canon  lx.  of  Senile  says,  if  any  one  after  the  death  of  his  wife  shall 
marry  her  sister,  he  shall  be  excluded  from  the  Communion  five  years; 
thus  shewing  that  the  tie  of  matrimony  remains.  And  as  we  have  said, 
in  the  Apostolical  Canons,  he  who  married  two  sisters,  or  a niece,  was 
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per  quinquennium  eum  a communione  abstinet : eo  ipso  osten- 
dens manere  yinculum  matrimonii.  Et  ut  jam  diximus,  in 
canonibus,  qui  Apostolici  dicuntur,  qui  duas  sorores  duxerit, 
aut  fratris  filiam,  tantum  clericus  fieri  prohibetur. 

XV.  1 Ut  ad  alia  pergamus,  obseryandum  hoc  est,  con- 
cubinatum quondam  yemm  ac  ratum  esse  conjugium,  etsi  ef- 
fectibus quibusdam  juris  dyilis  propriis  priyetur,  aut  etiam 
effectus  quosdam  naturales  impedimento  legis  civilis  amittat. 
Exempli  causa,  inter  servum  et  ancillam  jure  Bomano  contu- 
bernium esse  dicitur,  ^non  matrimonium : attamen  ad  ipsam 
conjugii  naturam  nihil  deest  in  tali  consociatione : quse  propte- 
rea  in  antiquis  canonibus  70/101;  nomine  appellatur.  Sic  inter 
hominem  liberum  et  ancillam  concubinatus  dicitur,  non  matri- 


iheiui  oondUo  port  commemorata  oon* 
jugia  yrtita,  rt  inter  ea  de  relicta  fra- 
tria, additor : Quod  iia  prcueuH  Umport 
prohibemut,  ut  ea,  guee  haetemu  nmt 
eonetUuta,  sum  eolvamue.  Retulit  id 
OratianuB  in  qnaMtionem  ii.  rt  iii.  canam 
zxxT.  0.  8.  Simile  quod  a Paulo  in 
sententias  relatum  est  libro  ii.  tit.  xix. 
I 2.  sine  parentum  consensu  contractas 
nuptias  injustas  esse,  sic  tamen,  ut  non 
dissolvantur;  nisi  forte  hmo  postrema 
verba  Anianns  addidit.  Tertullianus  de 
conjugio  cum  infideli  agens  ad  uxorem 
eeeundo  (cap.  2),  ait  dominum  magis 
ratum  habere  matrimonium  non  con- 
trahi, quam  omnino  di^ungi.  Vide  in- 
fra § XVI.  [Apud  Paulum  vd  legen- 
dum, vel  snbintelligendum,  sed  ctndraeta 
(matrimonia  sdlioet)  [vdbadaU  ^ju» 
Parentis]  lum  tdhvadur,  ut  olim  nimi- 
rum id  fieri  poterat.  Vide  omnino  No- 
tam Bmditi^mi  ScHULTmeii  in  hunc 


locum ; qui  proinde  nihil  ad  rem  fscit* 

J.B,^ 

p Sororem  ^ju»  duxerit^  LexLango- 
bardica,  Lib.  ii.  o.  vili.  9.  quia  eanonee 
sie  habeat  de  duabut  eororibug,  eiaet  de 
duobuejrairibue» 

4 Non  motrmumiMm]  At  servilee 
conjunctiones  nuptis  dicebantur  in 
GrsBda,  Carthagine,  in  Apulia.  Pro- 
logos ad  Casinam  Plauti.  Sic  et  in  le- 
gibus Langobardorum  libro  ii.  tit  xiL 
10,  et  ziiL  3,  et  lege  Salica  tit.  xiv.  § 11, 
sed  sine  consensu  dominorum  non  ya- 
Inisse  coqjugia  talia  apud  Hebrssos,  no- 
tatur ab  ipsis  ad  Exodum  xxi.  ubi  talium 
nuptiarum  mentio,  et  apud  Grscoe 
Christianos,  a Basilio  in  suis  canonibus. 
(Ad  Amphiloch,  Can.  42.)  Solitam 
etiam  a principe  veniam  impetrari  du- 
oends  mulieris,  qus  inssqnalis  esset 
conditionis,  videmus  apud  Casaiodomm 
Yii.  40. 


ODiy  excluded  from  the  Clergy. 

XV.  1 To  proceed  to  other  matters,  we  may  obserre  that,  in 
some  cases,  concubinage  is  a true  and  valid  marriage^  although  it  be 
deprived  of  some  of  the  peculiar  effects  of  the  Civil  Law,  and  even 
lose  some  of  its  natural  effects  by  the  impediment  of  the  Civil  Law. 
For  example,  the  union  of  a slave  with  a maid  servant  is,  by  the  Roman 
Law,  cohabitation,  not  marriage;  but  yot,  in  such  a union,  there  is 
nothing  wanting  to  the  nature  of  nuuriage,  which  accordingly,  in  the 
old  Canons,  is  caUed  yapot,  marriage.  And  so  the  union  between  a 
free  man  and  a female  slave  is  cidled  concubinage,  not  marriage; 

[grot.] 
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monium:  quod  deinde  imitatione  quadam  ad  alias  personas 
disparis  qualitatis  productum  est : ut  Athenis  inter  ciyem  et 
peregrinam,  unde  Servius  ad  illud  Yirgilii  vii.  284) : 
SuppositOB  de  matre  nothos  furata  creavit : 

Nothos  interpretatur  materno  genere  ignobiles  et  obscuros. 
▼.i6ia  Apud  Aristophanem  Avibus  qui  dixerat,  vo0o9  yap  el,  kou 
ymiaWf  dictum  probat  wv  ye  yvvauco^ : quippe  cum  ex 
var.  Hut  peregrina  natus  sit.  Et  apud  jElianum  yviiatos  definitur  os 
6^  ajm<polv  yeyovev  aaroiv,  qui  utroque  parente  cive  naius  sit. 

2 Atqui  sicut  in  statu  natur»  inter  tales,  quales  jam  dixi- 
mus, conjugium  verum  esse  potuit,  si  femina  esset  sub  custodia 
maritali,  et  fidem  marito  dedisset:  sic  etiam  'in  statu  legis 
Christian»  verum  erit  inter  servum  et  andllam,  aut  liberam  et 
^ervam  conjugium ; multoque  magis  inter  civem  et  peregrinam, 
senatorem  et  libertam,  si  qu»  jure  divino  Gbristiwo  sunt  no* 
cessaria  accedant,  scilicet  indissolubilis  unios  cum  una  con* 


r In  HaJtu  legit  ChrUHaiue]  Tide  In 
Gratiani  collectione  c.  1,  de  conjugiis 
serromm.  {DecretaL  iy.  9.  i.) 

• Pro  uxore  eoneubinam  habet]  De 
tali  concubina  Angnstinns  de  Fide  ei 
Qperilnu  (cap.  19):  de  concubina  quo^ 
que,  ei  projessa  JkierU  nulhtm  te  alium 
cognituram,  etiamti  ab  illo  cui  eubdita 
eti  diminatur,  merito  dubitatur,  utrum 
ad  percipiendum  baptismum  non  debeat 
admitti.  Idem  de  Bono  Corgugii  cap.  5. 
Solet  etiam  queeri,  eum  matculut  et  fe» 
mina,  neo  ille  maritus,  neo  illa  uxor  al- 
terius, sibimet  non  filiorum  procreando- 


rum,  sed  propter  incontinentiam  solius 
concubitus  causa  copulantur,  ea  fide 
media,  ut  nec  iUe  cum  edtera,  nec  iUa 
eum  altero  id  fiiciat,  utrum  ntqdieB  sUtt 
vocanda.  Et  potest  quidem  fortasse 
non  absurde  hoc  appellari  eonnubium,  H 
usque  ad  mortem  alictgus  eorum  id  inter 
eos  placuerit,  et  prolis  generationem, 
quamvis  non  ea  causa  cosguneti  sini,  non 
tamen  vitaoerint,  vd  noHni  sibi  nasce 
filios,  vel  etiam  opere  aliquo  nudo  agant, 
ne  nascantur.  Itaque  in  capitulari 
Francico  yii.  c.  265.  didtnr:  Qui 
uxorem  habet,  eodem  tempore  coneubi-. 


and  this  name  was  afterwards  extended  to  other  persons  of  unequal 
quality ; as  at  Athens,  to  a union  between  a citizen  and  a foreigner. 
8o  in  Virgil,  Aristophanes,  .^lian,  the  child  of  a foreign  mother  bj 
a citizen  is  called  nothus.  Illegitimate.  [See.] 

2 But  as  in  a state  of  nature,  such  unions  as  we  have  spoken  of 
might  be  true  marriage,  if  the  woman  was  under  marital  custody, 
and  had  vowed  fidelity  to  the  husband ; so  also  in  the  state  of  the 
Christian  Law,  a union  between  a slave  and  a male  servant,  or  between 
a free  pian  and  a female  slave,  will  be  a true  marriage ; much  more  a 
union  between  a citizen  and  a foreigner,  or  a senator  and  a freed 
woman ; if  the  conditions  which  are  necessary  by  instituted  Christian 
Law  are  present,  namely,  the  indissoluble  conjunction  of  one  man  and 
one  woman ; although  some  effects  of  the  Civil  Law  may  not  follow 
this  union,  or  some  which  would  spontaneously  follow  may  be  impeded. 
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jrmctio,  etiamsi  effectus  quidam  legis  civilis  non  sequantur, 
aut  alioqui  sponte  secuturi  lege  imj^antur.  Atque  hunc  in 
sensum  capienda  sunt  verba  condlu  Toletani  primi : Cceterum  natzxxiv.4. 
is,  qui  nm  habet  uxorem^  et  'pro  uxore  concubinam  habete  . 
a communione  non  repelUitur : tamen  ut  uniue  mulierie^  aut 
uxorie^  aut  ooncubinoR^  ut  et  placuerit,  sit  confunctione  con^ 
tentus.  Cui  adde  locum  in  Clementis  Constitutionibus  lib.  yiii. 
cap.  zzzii.  Pertinet  huc  quod  Theodosius  et  Valentinianus 
concubinatum  quondam  vocant  inaequale  conjugium,  et  quod 
inde  adulterii  accusatio  nasci  dicitur. 

XVL  1 Imo  etiam  si  lex  humana  conjugia  inter  certas 
personas  contrahi  prohibeat,  non  ideo  sequetur  irritum  fore 
matrimonium,  si  reipsa  contrahatur.  Sunt  enim  diversa,  pro- 
hibere, et  irritum  quid  £scere : nam  prohibitio  vim  suam  exse- 
rere potest  per  poenam  vel  expressam,  vel  arbitrariam : et  hoc 
genus  leges  imperfectas  vocat  Ulpianus,  ^qu»  fieri  quid  vetant,  mu.  Ttu  i. 


nam  habere  non  potest,  ne  ab  tupore  eum 
dilecHo  separet  etmeubina. 

t Quee  Jieri  quid  vetant,  eedj^ehtm 
men  reseinduni(\  LiTh»,  libro  z.  (cap.9.) 
Valeria  lex,  eum  eum  qui  provoeasset 
virgis  cadi,  seeurique  necari  vetuisset, 
ei  quis  adversus  ea  fecisset,  nikit  ultra 
quaminqnrobefactuma4fCcU: id  (quitum 
pudor  homxHum  erat)visum  credo  vineu^ 
him  satis  validum  legis:  nunc  vix  servo 
Ua  minetur  quisquam.  Lex  Foria  tes- 
tamentaria {duaqnam  mille  aMimn  lega- 
tam mortisye  causa  prohibebat  capere, 
praeter  exceptae  peraonas^  et  adyersiis 


eom  qoi  pios  ceperit,  qoadmpli  pcanam 
constituebat,  memorante  TTlpiano.  (Tit. 
I.  § 2.)  Macrobins  circa  finem  eomm 
quae  scripsit  ad  sonminm  Scipionis 
(Lib.  II.  c.  17) : Inter  leges  illa 
fecta  dicitur,  in  qua  nulla  deviantibus 
poena  sancUur.  Vide  supra  hoo  capite 
§ 14.  in  fine.  Sic  divus  Marcus  rescrip- 
sit: Eum  heredem,  qui  prohibet  funerari 
ab  eo,  quem  testator  degit,  non  recte 
Jacere:  poenam  tamen  in  eum  statutam 
non  esse.  (L.  14.  § 14.  D.  De  Religi- 
aeis  et  sunUibusJuner.). 


In  this  sense  are  to  be  understood  the  words  of  the  first  Council  of 
Toledo : He  who,  not  hating  a wife,  has  a concubine,  is  not  to  be  r^ected 
from  the  C(mmumon:  so  only  that  he  he  content  with  the  society  of  one 
woman,  whether  wife  or  coneubine.  Add  to  this,  the  passage  in  the  Cle- 
mentine Constitutions.  So  Theodosios  and  Valentinian  call  certain 
cases  of  concubinage  unequal  marriages,  and  say  that  a charge  of 
adultery  may  arise  out  of  them. 

XVI.  1 And  even  if  human  Law  forbid  marriages  between  certain 
persons,  it  does  not  follow  that  the  marriage  is  void,  if  it  bo  really 
contracted.  For  these  are  two  different  operations,  to  prohibit,  and  to 
annul  what  is  done.  For  prohibition  may  exert  its  force  by  a penalty 
either  express  or  arbitrary.  Ulpian  calls  this  kind  of  Laws  imperfect, 
which  forbid  a thing  to  be  done,  but  do  not  rescind  it  if  done.  Such 
was  the  Cincian  Law. 


21—2 
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8ed  factam  non  rescindant : qaalia  erat  lex  Cincia,  que  supm 
certam  modam  donare  yetabat,  donatam  non  resdndebaL 

2 Scimus  apad  Romanos  postea  Theodosii  lege  inductam ; 
ut  si  quid  lex  prohibuerit  tantam,  non  etiam  spedaliter  dix-v 
erit  inutile  esse  debere  quod  contra  &ctam  est,  id  ipsum  ta* 
men  cassam,  inutile,  ac  pro  infecto  sit,  nimirum  si  in  judicium 
res  deyeniat : sed  hec  extensio  non  fit  ex  yi  solius  prohibi* 
tionis,  sed  ex  yi  noye  legis,  quam  alii  populi  seqm  necesae 
non  habent  S»pe  enim  indecentia  est  major  in  acta  quam 
in  effectibus;  '^smpe  etiam  incommoda,  quae  rescissionem  se* 
quuntur,  majora  quam  ipsa  indecenUa,  aut  incommodum  actas 
ipsius. 

XYII.  Consociationes  praeter  hanc  maxime  naturalem 
sunt  et  aliae,  tum  priyatae,  tum  publicae : et  hae  quidem  aut  in 
populum,  aut  ex  populis.  Habent  autem  omnes  hoc  commune^ 
quod  in  iis  rebus  ob  quas  consociatio  quaeque  instituta  est, 
uniyersitas,  et  ejus  pars  major  nomine  uniyersitatis  obligant 
singulos  qui  sunt  in  societate.  Omnino  enim  ea  credenda  est 
fuisse  yoluntas  in  societatem  coeuntium,  ut  ratio  aliqua  esset 
expediendi  negotia:  est  autem  manifeste  iniquum,  ut  pars 
major  sequatur  minorem:  quare  naturaliter,  ^seclusis  pactis 
ac  legibus,  quse  formam  tractandis  negotiis  imponunt,  pars 


« Sape  eHamtneommodayquetrueU 
eionem  sequuntur,  mcQora  quam  ipsa  im» 
decentia]  Ideo  rex  Alcinous  Medeam 
reddi  rolebat  patri,  si  deflorata  nondum 
esset.  Meminit  Apollonius  Argonautis, 
(rers.  1316,  eteeqq.)  et  ejnsScholiastes: 


et  in  bibliotheca  Apollodoms.  (Ub.  u 
0.9.  §26.) 

* Seclusu  pactis  ac  legibus]  Utqum 
Tolnnt  duas  partes  oonoordare,  nt  o.  S, 
de  Electione, 

7 Quod  pharibms  ffisum  id  vaimX 


2 Afterwards  there  was  a law  of  Theodosius  made,  that  if  the  law 
had  only  prohibited  a thing,  and  had  not  specially  said  that  what  was 
done  in  contradiction  of  it  was  void,  yet  that  the  thing  so  done  was 
null,  void,  and  of  no  effect ; that  is,  if  the  matter  came  into  a court 
of  justice.  But  this  was  not  in  virtue  of  the  prohibition  alone,  but  of 
the  new  Law ; and  such  a rule  other  nations  are  not  bound  to  follow. 
For  often  the  indecency  in  the  act  is  greater  than  in  the  subsequent 
effect ; and  often  the  inconveniences  which  follow  the  rescinding  of 
the  act  are  greater  than  the  indecency  or  inconvenience  of  the  act 
itself. 

XVII.  Besides  marriage,  the  most  natural  of  partnerships,  there  are 
others,  both  private  and  public ; and  these  latter,  either  partnerships  in 
populum  or  ex  populis.  All  partnerships  have  this  in  common,  that  in 
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iDajor  jus  habet  integri.  Thucydides:  K^piov  elvai  o,  ti  apLib.T.ao. 
TO  ir\rj0o9  >/'i70to‘iyTai.  Appianus : eaTt  ^ ev  tc  yeiporo-  ^ boi.  av. 
viati  Kai  0iKai9  aei  to  irXeou  oiKatorepovi  tarn  %n  cormtiia 
quam  in  jtidiciis  vincit  pars  major.  Dionysius  Halicarnas- 
sensis similiter  i o^  ti  av  TOIff  T\eiO<7l9  TOUTO  **• 

^ quod  pluribus  visum^  id  valere.  Et  alibi:  o,  Tt  Si*  au 
TrXeiov^  \j/q(f>oi  KuOaipwai^  tovto  rroielr.  Item  : o,  tc  ay  ai  iMd.c,30. 
rrXelous  yvwfiai  KaOaipwaif  tovto  eJvai  Kvpiov.  Aristoteles : 

Kvpiop  TO  Toi9  rrXeioai  Sd^av.  Curtius,  Lib.  x.  jEo  quod 
major  pars  decreverit^  stetur.  Prudentius  [in  Symnuick.^^^^^^ 
i.  699] : 

In  paucis  jam  deficiente  caterva 
Nec  persona  sita  est  patri»,  neo  curia  constat. 


Deinde  (vera,  607,  608) : 

* Infirma  minoris 

Vox  cedat  numeri  parraque  in  parte  quiescat. 

Apud  Xenophontem  hoc  dicitur:  eic  viKtiaq^  TrpaTTeiv 
irdvrat  omnia  agere  secundum  eam  sententiam,  qwB  vincit. 

XVIIL  Quod  si  pares  sint  sententim,  nihil  agetur : quia 
ad  mutationem  non  satis  momenti  est:  qua  de  causa  ubi  pares 
sunt  sententisB,  *reus  absolutus  intelhgitur:  quod  jus  Minerv» 
calculum  Graeci  Yocant  ex  fabula  de  Oreste : quse  res  apud 


Hnno  lensam  dant  Chaldens  Panphras- 
taa  et  Rabbini  ad  illnd  io  Exodo  xxiiia 
Adynngo  L duo  39.  et  1.  Pomponiae  3S. 
D.  de  rejvdieata;  etqos  infra  Lib.  iii. 
cap.  XX.  § 4.  et  qn»  paria  oom  Praden- 
tio  habet  Ambroiiae  contra  Symma- 


ohnm. 

> JUuMobsohUusitUeUigtiur]  L.  inter 
paret : 88.  D.  de  re  judicata.  Tide  Jnli- 
anum  de  Eueetna.  ( Orat.  iii.  pag.  IIS 
A.  Edit.  Spanhem.) 


those  matters  for  which  the  partnership  was  instituted,  the  whole 
body,  and  the  minority  as  representing  the  whole,  bind  the  special 
members  of  the  partnership.  For  it  must  be  supposed  to  have  been 
the  intention  of  those  who  united  to  make  the  society,  that  there 
should  be  some  way  of  promoting  business ; and  it  is  manifestly  unjust 
that  the  greater  part  should  follow  the  less ; wherefore  by  Natural 
Law,  not  taking  into  account  pacts  and  laws  which  prescribe  a form 
for  conducting  business,  the  minority  has  a right  to  act  for  the  whole. 
8o  Thucydides,  Appian,  Dionysius  Halicarnassensis,  Aristotle,  Curtius, 
Prudentius,  Xenophon.  [See.] 

XVIU.  If  the  opinions  are  equally  divided,  nothing  must  be 
done ; for  then  there  is  not  so  much  power  of  movement  as  is  requisite 
for  a change.  And  for  this  reason,  if  the  opinions  of  the  judges  are 
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ASschylom  Furiia,  et  apud  Euripidem  ^ Oreste  et  Electra  tnir 
goediis  tractator.  Sic  et  posaeesor  rem  tenet : qo»  ratio  non 
male  obeerrata  est  a scriptore  problematum,  qom  Aristoteli 
ub.LeootrA  adscribontor,  sectione  xxix.  In  Senec»  controversia  qua» 
dam  est:  AUer  judex  danmat^  dUer  absolvit : inter  dispares 
sententias  ^mitior  vincat.  Nam  sic  et  in  dialecticis  ooUectio- 
nibns  illatio  eam  partem  sequitur,  qu»  minus  onerat. 

XIX.  Sed  hic  quaestio  oriri  solet  de  conjungendis  aat 
dividendis  sententiis : qua  de  re  ex  mero  jure  naturali,  id  est^ 
si  pactio  aut  lex  aliud  non  praecipiat,  distinguendum  videtor 
inter  sententias,  quae  totis  rebus  differunt,  et  inter  eas,  quaruin 
altera  partem  alterius  continet,  ut  hae  ^coqjungendae  sint  in  eo, 
quo  conveniunt,  illae  non  item.  Sic  qui  in  viginti  damnant, 
et  qui  in  decem,  conjungentur  in  illo  decem  adversus  senten- 
tiam absolventem.  At  qui  morte  reum  puniunt,  et  qui  rele- 
gant, non  conjungentur,  quia  diversa  haec  sunt,  et  in  morte 
non  est  relegatio.  Sed  nec  absolventes  cum  relegantibus  con- 
jungentur, quia  etri  non  interficiendum  reum  consentiunt. 


^ Oreffo  ei  Siedra]  Etiam  Ipkiffe^ 
niain  Tamit  (Ten.  1470);  in  JEIedra 
aUs  ait: 

Kol  Toun  AotMOit  68t  w6/t09  naf^rrac, 
r leote  dtL 

Idemqne  cnnctli  Jmte  oto  in  pottenun. 

Corteate  numero  jndicam  ut  Tineat  reaa 
(Ten.  1368.) 

• SiUior  vineat]  Seneca  in  oontro* 
Tcniia  (1,  6) : JVo»  eet  imvidioea  po» 


ieeioi  qummiatTieordmvb^  Imo  apud 
Hebneoa  nna  eententia  damnantium 
Tincena  pro  nnlla  habebatur:  ita  Chal- 
daraa  ad  dictam  locum  Exodi  xrfiS-  et 
Moaes  de  Kotn  praBoeptomm  Jabentfama 
xcTiii.  et  Tetantinm  cxor*. 

^ Cbipiai^aMlee  JtnfSieo.ia^iiocon* 
eeniioit]  Ideo  Mnatoree  diridere  aenten* 
tiam  plora  rimol  oompleetentem  jabe- 
bantnr,  teste  Aaoonio  in  Milonianam. 


equally  dirided,  the  accused  is  acquitted ; by  what  the  Greeis  call 
Minerva's  vote.  [See  .Sschylus  and  Euripides.]  So  too  the  person 
in  possession  keeps  the  property.  [See  Aristotle  and  Seneca.] 

XIX.  Here  a question  often  arises  how  the  votes  are  to  be  taken, 
together  or  separate.  And  here,  so  far  as  Natural  Law  goes,  that  is, 
if  there  bo  no  pact  nor  precept  of  Law,  there  is  to  be  a cUfferenoe 
made  between  the  opinions  which  are  altogether  different,  and  those 
of  which  one  contains  a part  of  another;  and  these  latter  are  to  be 
conjoined  in  the  point  in  which  they  agree.  Thus  if  one  party  of  the 
judges  would  fine  a man  in  20  pounds,  and  one  in  10,  they  are  to  be 
joined,  as  to  the  10,  against  the  party  which  would  acquit.  But  those 
who  vote  for  the  death  of  the  accused,  and  those  who  vote  for  his  exile, 
are  not  to  be  conjoined ; for  death  does  not  include  exile.  But  also 
those  that  acquit  must  not  be  joined  with  those  who  vote  for  exile ; 
because  although  they  agree  not  to  put  the  accused  to  death,  that  is 
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id  tamen  non  est  illud  ipsum  quod  dicit  sententia»  sed  per 
consequentiam  inde  elicitur:  at  qui  relegat,  non  absolvit 
Quare  recte  Plinius,  cum  tale  quid  in  senatu  evenisset,  tantam  Likvifi. 
dixit  sententiarum  esse  diversitatem,  ut  non  possent  esse  nisi 
singulas ; et  parvulum  referre,  an  idem  displiceret,  quibus  non 
idem  placuisset.  £t  ^Polybius  notat  a Postumio  pr^dtore^»^ 
fraudem  factam  in  rogandis  sententiis,  cum  eos,  qui  captivos 
Grascos  damnandos,  et  qui  ad  tempus  retinendos  censebant, 
contra  absolventes  conjungeret.  Exstat  hujus  generis  quasstio 
apud  Gellium  libro  ix.  et  apud  Curium  Fortunatianum  in  kccl  au.  is. 
loco  de  quantitatum  comparatione:  et  apud  Quintilianum 
patrem  controversia  coolxv.  ubi  haec  verba  sunt:  Jam  apertu 
ex  una  plurea  facis:  jam  turbam  istam^  quos  unieersa 
noceret^  dividendo  extinguis.  Duo  exilium^  duo  ignomi- 
niem pronufUiant.  Vis  ego  illos  jungamy  qui  sdpsos  di- 
vidunt f 

XX.  Addendum  et  hoc : si  qui  absentia,  aut  aliter  im- 
pediti jure  suo  uti  non  possunt,  eorum  jus  interim  accrescere 


(Cap.  6).  Cicero  Epi$ioiarmn  ad  Fami- 
liares  1, 2.  Itaque  eum  seutenHa  prima 
Bibuli  prmumeiata  esseif  ut  tres  legati 
regem  reducerent;  secunda  Bortensiif 
vt  tu  sine  exercitu  reduceres;  tertia 
VolcaHii  ut  Pompeius  reduceret;  postu~ 
latum  est,  ut  Bibuli  sententia  dividere- 
tur: quatenus  de  rdigione  diedfot, 

cuique  rei  jam  obsisti  non  poterat ; Bi- 
bulo assensum  est:  de  tribus  legatis 
frequentes  ierunt  in  alia  omnia»  Saneoa 


epistola  XXI.  t^uod  Jieri  in  senatu  solet, 
faciendum  ego  in  philosophia  quoque 
existimo  : cum  censuit  aliquis,  quod  ex 
parte  mihi  placeat,  jubeo  illum  dividere 
sententiam,  et  sequor»  Idem  de  Vita 
Beata  o.  3.  Est  et  mihi  censendi  jus  : 
itaque  aliquem  sequar,  aliquem  jubdto 
sententiam  dividere : meminit  ejus  moris 
et  Pliniiis  Lib.  yiii.  epist.  14. 

c Polybaui\  Vide  ad  eom  locmn 
FuItU  notas. 


not  precisely  what  the  vote  expresses,  but  is  deduced  from  it  by  a 
consequence,  for  he  who  exiles  does  not  acquit.  Whereupon  Pliny, 
when  something  of  this  kind  had  happened  in  the  senate,  said  that 
the  diversity  of  opinions  was  so  great  t^t  they  must  be  taken  singly; 
and  that  it  made  little  difference  that  several  rejected  the  same  things 
if  they  could  not  all  accept  the  same  thing.  So  Polybius  notes  that 
Postumius  the  Pnetor  took  an  unfhir  course  with  regard  to  the  Gredn, 
when  he  took  the  votes,  and  put  together  those  who  condemned  them, 
to  slavery,  and  those  who  thought  they  should  be  kept  for  a limited 
time,  against  those  who  absolved  them.  So  other  cases  in  Gellius  and 
in  Quintilian. 

XX.  This  also  is  to  be  added,  that  if  any  members  are  absent,  or 
otherwise  prevented  from  using  their  vote,  their  right  dovolres  on 
those  who  are  present.  [See  Seneca.] 
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D.  de  Albo 
Scribendo. 


Etkic.  Nte, 
vULia 


Lib.  1.  a 1>0 
Consul.  xiL 


praesentibus:  quod  ^Seneca  in  controyerua  quadam  exsequi* 
tur : Puta  te  servum  esae  communem : huic  dcmino  servies, 
^qai  pr<Esens  est, 

XXI.  ^Naturalis  autem  ordo  inter  socios  hic  est,  prout 
quisque  in  societatem  yenit.  Sic  inter  fratres  is  seryatur 
ordo,  ut  qui  primus  natus  est  reliquos  praecedat,  atque  ita  de- 
inceps, rejectis  aliis  omnibus  qualitatibus:  fcoc  'ydp,  inquit 
Aristoteles,  e(f)  o<tov  Tali  vhisiaii  SioLKhaTTovaiy  pares 
enim  sunt  fratres^  nisi  quatenus  cetos  eos  distinguit.  Theo* 
dosiuB  et  Valens  in  constitutione  de  ordine  inter  consules  ser- 
yando : Quis  enim  in  uno  eodemque  genere  dignitatis  prior 
esse  dehueraty  ^nisi  qui  prior  meruit  dignitatem?  Atque 
hic  mos  antiquitus  in  Christianorum  quoque  regum  ac  popu- 
lorum societate  obtinuit,  ut  qui  primi  Christianismum  professi 
sunt,  ^in  conciliis  ad  rem  Christianam  pertinentibus  praecedant 
ceteros. 

XXII.  niad  tamen  addendum  est : quoties  societas  fun- 
damentum habet  in  re,  quam  non  aequaliter  omnes  participant. 


^ Seneca  in  controverHa  quadaui\ 
Libro  III.  oontr.  xix.  [Sod  casos  est 
paollo  diTersns,  ot  patet.  J,  R.] 

« Quiprceeene  eei\  Ita  ut  et  ad  unum 
recidere  possit  nomen  nniversitatis  1. 
sicut.  7.  § 2.  D.  qnod  cujiisque  uniTer- 
sitatis  nomine,  ubi  Wesembedum  vide. 
Adde  1.  rescriptum,  ’ 10.  D.  de  Pactie. 
Zas.  in  paratit.  D.  de  PacHe.  Bart.  in 
Lib.  I.  nnm.  3.  de  albo  scribendo.  Boer, 
decis.  I.  num.  4.  Antonium  Fabrum 
codice  Sabaudico,  Lib.  i.  tit.  Ui.  definit. 
40.  Reinking.  Lib.  i.  classe  v.  c.  8. 


Ssepe  tamen  et  hic,  ut  in  illa  regula  de 
majore  parte,  leges  exceptionem  dant, 
puta  ut  duae  partes  adesse  debeant  L. 
Nulli,  3.  D.  dicto  titulo,  quod  cujusque 
unir.  nomine  L.  nominationum, 46.  G.  de 
decurionibus:  ut  absentes  pnesentibus 
▼ices  suas  mandare  aut  suffiaginm  per 
procuratorem  dare  possint  c.  si  quia 
justo,  46.  de  ElecUone  in  yi. 

^ Nasalis  ordo"]  De  procedentiia 
Yide^  si  lube^  M.  Antonium  Nattam 
cons.  loc.  n.  22.  et  cons.  Ioc.lxxyiii. 
num.  31.  Mart.  Wacher  consiliis  Cee- 


XXI.  The  natural  order  of  precedence  in  b partnership  is  the 
order  in  which  the  members  have  come  into  it.  So  the  eldest  brothep 
always  retains  his  superior  priyileges.  See  Aristotle.  So  Theodosias 
and  Valens,  of  precedence  between  the  Consuls.  So  in  the  general 
association  of  Christian  kings  and  nations,  formerly  those  had  prece- 
dence in  the  councils  who  had  first  professed  Christianity. 

XXII.  It  is  to  be  added  however,  that  when  a partnership  has  its 
foundation  in  property  which  all  do  not  equally  share  in;  as  if,  in  an 
inheritance  or  other  estate,  one  person  has  a half,  one  a third,  one  » 
fburth ; then,  not  only  is  the  order  of  precedence  to  follow  the  order 
of  shares,  but  also  the  weight  of  the  votes  must  be  proportional  to 
the  shares.  And  as  this  is  the  rule  of  natural  equity,  so  is  it  also 
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Bt  n in  hereditate  aut  fundo  alius  dimidiam  partem  habeat, 
alius  tertiam,  alius  quartam,  tunc  non  tantum  ordinem  sumen- 
dum ex  modo  participationis,  sed  et  sententias  ad  eum  modum, 
id  est,  mensoria,  ut  loquuntur,  proportione  mstimandas.  Quod 
sicut  naturali  asquitati  conyenit,  ita  Romanis  quoque  legibus 
probatum  est.  Ita  narrat  Strabo  cum  Cibyra  et  tres  yicin»  £• 
urbes  in  unum  quasi  corpus  coiissent,  conyenisse,  ut  aliarum 
singula  essent  suffragia,  Cibyr»  bina,  eo  quod  in  commune  ^ 
hsBc  multo  plus  ceteris  conferret  Idem  in  Lyda  yiginti  nt 
tres  ait  fuisse  urbes,  quarum  ^alise  terna,  ali»  bba,  ali»  dn- 
gnla  ferrent  suffragia,  et  ad  eundem  modum  onera  tolerarent 
Sed  recte  notat  Aristoteles  id  ita  demum  aequum  fore,  ei  icri^  p«use.iu.a 
fiaTwv  j(,dpiv  cKOivwvfiaaVf  si  possessionum  causa  inita  est 
societas. 

XXIII.  Gonsodatio,  qua  multi  patres  familiarum  in 
unum  populum  ac  ciyitatem  coeunt,  maximum  dat  jus  corpori 
in  partes:  quia  haec  perfectissima  est  societas:  neque  ulla 
est  actio  hominis  externa,  qu»  non  ad  hanc  societatem  aut  per 


nreii  in  oontrovenia  Suoniea.  [Addi 
potest  Diatriba  sing^olaris  De  JurePr^m 
€tdeiaUt,tL  Jaoobo  GoTHorBXDO,  ram- 
mo  loto,  conscripta,  et  ex  ejns  secandis 
coris  longe  anctior  edita  OeneveB,  1864. 

e Aiei  gtti  prior  mervii  digniiatem] 
Adde  L.  omnes,  2.  C.  nt  dignitatum  ordo 
seiretor.  L.  semper,  5.  D.  de  jure  imma- 
nitatis. L.  nlt.  C.  de  tironibos. 

k In  eoneiliu]  Job.  Fico,  cons,  lati- 
no LXXTii.  n.  16.  Afflictos  decis.  Neap. 
(.  n.  8.  Bart  in  1.  i.  D.  de  albo  scri- 


bendo. Innoc.  in  c.  Toa.  de  Majoritate 
et  obedientia.  Ant.  Tessaoms  i.  quest, 
for.  XLviir.  n.  5.  Tiberius  Decianas 
responso  xix.  n.  183.  etseqq.  Innocen- 
tias Botr.  Felin.  in  e.  statuimos  D.  tit. 
de  Biajoritate.  Bal.  in  Decernimus,  in 
2.  notabili,  c.  de  Sacrosanctis  ecclesiis. 
Sed  praoipue  ride  ^neam  Silrinm  in 
concilii  Basileensis  historia.  [Confer 
Auctoris  EpUtolae  722,  797.] 

i Alim  temo,  alut  btaa]  Sic  in  Smal- 
caldico  fosdere  Saxo  dao  habebat  suf- 
fragia. 


the  rule  of  the  Roman  Law.  So  Strabo  mentions  a league  between 
Cibyra  and  those  neighbouring  cities  in  which  Cibyra  had  two  yotes, 
(as  contributing  more ;)  the  others,  one  each.  And  again,  in  Lycia, 
he  says  there  were  23  cities  of  which  some  had  3 yotes,  some,  2,  some, 
one  only,  and  bore  the  burthens  in  the  same  proportion.  But,  as 
Aristotle  says,  this  is  right,  if  the  partnership  be  formed  for  the  sake 
of  possession. 

XXIIL  An  association  in  which  many  fathers  of  families  coalesce 
Into  one  people  and  state,  giyes  the  greatest  right  to  the  body  over  its 
parts ; for  this  is  the  most  perfect  society ; nor  is  there  any  external 
act  of  man  which  either  does  not  regard  this  society  of  itself,  or  may 
not  regard  it  from  circumstances.  It  may,  as  Aristotle  says,  make 
laws  on  all  subjects. 
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se  spectet,  aut  ex  circumstantiis  spectare  possit  £t  hoc  est 
MordL  ▼.  3L  quod  ab  Aristotele  est  proditum : tov9  yofiov^  ayop^veiu 
wepl  awdvTwv,  leges  de  omnis  generis  rebus  proecipere, 

XXIY.  1 Solet  hic  illud  quaeri,  ’^an  dyibus  de  civitate 
apud  r abscedere  liceat,  venia  non  impetrata.  Scimus  populos  esse, 
vo^^iL  ubi  id  non  liceat  ut  apud  Moechos : nec  negamus  talibua 
^'1  pactis  iniri  posse  societatem  civilem,  et  mores  vim  pacti  aod^ 
pere.  Bomanis  legibus,  saltem  posterioribus,  domicilium  qui- 
dem transferre  licebat:  sed  non  eo  minus  qui  transtulerat 
municipii  sui  muneribus  obligabatur.  Verum  in  quos  id  con- 
stitutum erat  ii  manebant  intra  fines  imperii  Romani : atque 
ea  ipsa  constitutio  specialem  spectabat  utilitatem  tributarue 
priBstationis. 

2 At  nos  quid  naturaliter,  si  nihil  aliud  convenerit,  obti- 
nere debeat  qumrimus : nec  de  parte  aliqua,  sed  de  tota  rivi- 
tate,  sive  unius  summi  imperii  complexu.  Et  sane  ^gregatim 
discedi  non  posse,  satis  expeditum  est  ex  necessitate  finis,  qusp 
jus  fisdt  in  moralibus : ^nam  id  si  liceat,  jam  civilis  sodetaa 


^ An  civibus  ds  cwUaU  dbaecdsrs 
lieetd]  Vide  hao  de  re  foedera  Helvetica 
apud  Simlemm  (pag.  203.  Ed.  Elxevir, 
1627)  et  alioB.  Servias  in  excerptia 
Foldensibus  ii.  insidas  (vera.  166) : 
Consuetudo  antiquafusred,  ut  qui  ut  fa- 
miliani  vel  gentem  transiret^  prius  se 
abdicaret abea,in  quajueratt  et  sic  ah 
aUa  reciperetur»  Exempla  fidei  regiboa 


rennntiatSB  vide  aliqua  apud  Marianam, 
ao  postremam  Oluatre  libro  xxTUi.  c.  13» 
1 QregaHm  discedi  non  posse\  Zona- 
raa  de  Laao  rege  agens,  qui  a Fersis  ad 
Romanos  defecerat : tovto  alriou  pd* 
Xn^  *Puifiaioit  Kal  Ilepoaie  iyeuero, 
wv  Tov  fiaoiXime  'Fuftalnv  Tobe  airroTe 
bneUcourat  v^erepC^ofUvov  Id  heiU 
initium  Eomanis  ac  Persis/uit,  quod 


XXrv.  1 It  is  often  asked,  whether  dtizens  may  quit  the  State 
without  leave  obtained.  We  know  that  there  are  peoples  where  this 
is  not  permitted,  as  the  Muscovites;  nor  do  we  deny  that  civil  society 
may  be  formed  on  such  a pact,  and  that  usage  may  take  the  force  of  a 
pact.  By  the  Roman  Laws,  at  least  in  their  later  forms,  a person  was 
allowed  to  remove  his  domicile ; but  he  who  had  done  so,  was  still 
bound  by  the  obligations  of  the  town  to  which  he  belonged.  Those  who 
were  under  such  rule  remained  within  the  limits  of  the  Roman  empire^ 
and  the  rule  referred  specially  to  the  interests  of  the  tributary  collection. 

2 But  the  question  for  us  is.  What  ought  to  be  the  rule  by 
Natural  Law,  if  no  agreement  has  been  made;  and  this,  as  relates,  not 
to  any  part  only,  but  the  whole  of  the  state  or  the  whole  body  of  a 
sovereign  empire.  And  that  the  subjects  may  not  depart  in  laige 
bodies,  is  evident  enough  from  the  necessity  of  the  end,  which  gives  a 
right  in  moral  matters ; for  if  that  were  permitted.  Civil  Society  could 
no  longer  subsist.  With  regard  to  the  emigration  of  individuate,  the  case 
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Bubsistere  non  possit  Do  singulorum  discessione  alia  res 
Tidetur,  sicut  aliud  est  ex  flamine  aquam  haurire,  aliud  rivum 
diducere.  De  sua  cuique  civitate  statuendi  facuUas  libera 
est,  ait  Tryphoninus.  Cicero  pro  Balbo  laudat  jus  illud,  ne 
quis  in  civitate  maneat  invitus,  et  fundamentum  vocat  liber- 
tatis,  sui  quemque  juris  et  retinendi,  et  dimittendi  esse  do- 
minum. Tamen  hic  quoque  servanda  est  regula  naturalis 
mquitatis,  quam  Romani  in  privatis  societatibus  dirimendis 
secuti  sunt,  ut  id  non  liceat  si  societatis  intersit  Semper  enim, 
ut  recte  inquit  Proculus,  non  id  quod  privatim  interest  unius 
ex  sociis  servari  solet,  sed  quod  societati  expedit  “Intererit  ^ Prosoeio. 
autem  societatis  civilis  non  abire  dvem,  si  magnum  contractum 
sit  898  alienum,  nisi  paratus  sit  civis  in  praesens  partem  suam 
exsolvere : item  si  fiducia  multitudinis  bellum  sit  susceptum, 
praesertim  si  obndio  immineat  Ttasi  paratas  sit  civis  ille  alium 
aeque  idoneum  substituere,  qui  rempublicam  defendat 

3 Extra  hos  casus  credibile  est  ad  liberam  civium  disces* 
sionem  consentire  populos,  quia  non  minus  ex  ea  libertate 
commodi  sentire  aliunde  possunt 


Homanuf  princqu  ad  m aooearet  Penii 
iubdUoi,  [IHoendiim  erat^  de  Laxorum, 
Rege,  dod  de  Laxo  rege.  Et  nomen 
erat  Txathns.  liocna  eit  in  Jnstini 
Thracis  vita.  Lib.  zir.  cap.  t.  J.  J?.J 
* Vix  accidere  potest,  nt  gregatim 
Cires  discedant,  nisi  quando  aut  im- 
perium tyrannicum  factum  fuit,  aut 


calamitate  quadam  rd  quocumque  alio 
casu  multi  homines  in  dritate  non  am- 
plius reperiunt  unde  rictum  qnmrant. 
Uterque  autem  easus  tadte  exceptus 
inteUigitur  in  pacto,  quo  aliquis  Ciri- 
tati  se  obstrinxit.  J.  R. 

» hdererU  axdemtodetaHs\  Bembos 
libro  yn. 


is  different ; as  it  is  one  thing  to  take  water  out  of  a river  in  a vessel, 
another  thing  to  turn  off  a part  of  the  river  by  a side  cut.  Some  hold 
that  each  ought  to  be  at  liberty  to  choose  bis  own  city:  so  Tryphoninus; 
Cicero.  But  here  the  rule  of  natural  equity  is  to  be  observed,  which 
the  Romans  followed  in  winding  up  the  affairs  of  private  societies ; 
that  it  should  not  be  done,  if  the  interests  of  the  society  forbade : That 
is  to  be  done,  said  Proculus,  not  which  is  the  interest  of  one  member, 
but  of  the  whole  society.  And  it  is  for  the  interest  of  the  society 
that  a citizen  should  not  leave  the  country,  if  the  country  be  greatly 
in  debt,  except  the  citizen  is  prepared  to  pay  his  part ; and  again,  if 
the  country  ^ve  undertaken  war,  relying  upon  its  population,  espe- 
cially if  a si^e  be  likely ; except  that  citizen  be  willing  to  find  a 
substitute  to  take  his  place  in  defending  the  country. 

3 Except  in  these  cases,  it  is  to  be  supposed  that  a people  agree 
to  the  free  departure  of  citizens ; for  they  derive  advantages  from  it 
in  other  ways. 


OraL  de 

BigiSt  p. 
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XXV.  Sic  exnles  nullam  jus  civitati.  Heraclidae 
Argis  ejecti  ab  Eurystheo,  per  tutorem  suum  Iolaum,  sic  lo- 
quuntur apud  Euripidem  {Heraclid.  vers.  186) : 

Quo  jure  jam  nos  ad  Mycemeos  trahat. 

Eadem  agentes  urbe  quos  urbe  expulit? 

Nunc  ergo  cives  non  sumus. 

Aldbiadis  filius  in  Isocratea  oratione  agens  de  temporibus 
ejecti  patris:  or  oihew  avr^  ^roXeaif  irpoatiKev*  ^cum 
nihil  ad  illum  dvitaa  nostra  pertineret.  Jam  yero  plurium 
populorum,  sire  per  se,  siye  per  capita  sua  consodatio  foedus 
est,  de  cujus  natura  et  effecta  locus  agendi  erit,  ubi  ad  obliga- 
tionem ex  pacto  erit  deyentum. 

XXVI.  Subjectio  ex  consensu,  aut  priyata  est,  aut  pub- 
lica. Subjectio  priyata  ex  consensa  esse  potest  multiplex,  sicut 
multiplicia  sunt  regiminum  genera.  Nobilissima  spedes  est 
arrogatio,  qua  quis  sui  juris  se  ita  dat  in  familiam  alterius,  ut 
ei  subsit  ad  eum  modum,  quo  filias  qui  maturm  est  mtatis, 
subest  patri.  Pater  autem  filiam  suum  eo  modo  dare  alteri 
non  potest,  ut  jus  paternum  plene  in  eum  transeat,  et  ipse 
paterno  officio  exsolvatur:  id  enim  natura  non  sinit:  sed 
potest  filium  alteri  commendare,  et  alendum  dare  quad  substi- 
tuendo. 

XXVII.  1 Subjectionis  species  ignobilissima  est,  qua 


n In  exulu  nullum  jus  civiteUi]  Yide 
infra  libro  iii.  tit.  xx.  § 41. 

o Cum  niAil  ad  iUum  civitas  nostra 
pertinsrei]  Nicetas  Isaaci  Angeli  rebns 
libro  1.  Ill]  Kaivdv  el  Ttt  *r6if 

dtrrliraXo»  xal  Ko\aicev<rei  car 
t6v  olxeiov  evpierKtev  troXifiiov  Non 
mirum  si  quis  hostem  ambiat  eiqueblan- 


diatur,  qui  suos  sibi  hostes  senserit, 
(Cap.  10). 

P Ex  conlraetus  Jbrmula  serviant'} 
iBgyptiis  id  olim  Tetitnm.  Athenis 
permissum  ad  Solonis  tempora:  is  oon« 
stituit  ia-l  otifiaui  /cij  SaveV^ecfSai^  cor- 
pus  pro  credito  ne  obligaretur.  Plntar- 
ohusAbloiis.  (pag.  86  d.)  Idem  lex  Pe- 


XXV.  The  State  has  no  authority  over  exiles.  So  say  the  Hera* 
did»  in  Euripides ; so  the  son  of  Alcibiades  in  IsocrateB. 

The  association  of  several  peoples,  either  by  themselves  or  by  their 
heads,  is  a League : and  we  shall  hereafter  treat  of  such,  when  we  come 
to  obligations  by  compact. 

XXVI.  [Next  of  Subjection  by  Consent,  as  a kind  of  Association.] 

Subjection  by  consent  is  either  private  or  public.  Private  subjec- 
tion by  consent  may  be  manifold,  as  there  are  many  kinds  of  [private] 
government.  The  noblest  species  of  this  is  Arrogatio^  by  which  a per- 
son who  is  his  own  master,  gives  himself  into  the  family  of  another,  to 
be  subject  to  him,  in  the  same  manner  that  a son  of  mature  age  is  sub- 
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quis  se  dat  in  seryitutem  perfectam,  ut  iUi  apud  G^ermanos  qui 
noyissimo  alem  jactu  do  libertate  contendebant : Victtuf  volun^ 
tariam  servitutem  culit,  ait  Tadtas.  Etiam  apud  Grmcos,  ut 
narrat  Dion  Pnuueensis  oratione  xv.  fivpioi  Siiifov  anroSiSovrai  p.  S4i  b. 
iavTov^  ekeuOepoi  oirres,  wrre  SovXeueiP  Kara  irvyypa(l>iiv* 
innumeri  cum  liberi  sint,  se  in  servitutem  dant,  ut  ^ex  oon^ 
tractus  formula  serviant. 

2 Est  autem  seryitus  perfecta,  quae  perpetuas  operas  de« 
bet  pro  alimentis  et  aliis,  qu»  yitae  necessitas  exipt : quae  res 
si  ita  accipiatur  in  terminis  naturalibus,  ^nihil  habet  in  se 
mmim  acerbitatis:  nam  perpetua  ista  obligatio  compensatur 
perpetua  illa  alimentorum  certitudine,  quam  saepe  non  habent, 
qui  diurnas  operas  locant,  unde  acddit  saepe,  quod  dixit 
Eubulus : 

*E^lXc«  If  atftu  /utr&ov  vap  abroU  unxapmi» 

*Eirl  o-tribcf*. 

Manere  apud  illos  yoluit,  mercedis  carens. 

Victu  contentus. 

Idem  Comicus  alibi : 

noXXol  <fnry6wT€S  bfowdrag,  iXev^pol 
*'Owr§g,  naki»  CrjT&vai  ovr^  <f>OTvriP. 

Qui  se  fugitiri  gesserunt  pro  liberis : 

Multi  recurrunt  'pristina  ad  prsosepia. 


inia  Rom»  constituit.  [Lex  iBgrptia, 
qua  id  Tetabatnr,  a Bocchori  sancita 
foerat,  et  refertur  a Dionono  Siculo, 
Lib.  I.  cap.  79.  p.  SO.  Ed,  H,  St^h,  De 
Lege  Potilia,  yide  Vabbou.  Ee  L.  LaL 
Lib.  Ti.  pag.  82.  et  Litium,  Lib.  Tin. 
cap.  28.  J.  R.] 

s Nihil  habet  ineetdmio  aeerbUatu] 


Vide  ea  de  re  egregiam  Bnsbeqnii  dis* 
sertationem  epist.  exoticamm  tertia. 

* Apnd  Athbitmum,  nnde  hsc  de- 
snmta  snnt,  est,  *Brt<r£T(o«.  Lib.  ti. 
cap.  12.  Dno  antem  yersns  sequentes 
ba^ntur  apud  Stobmum,  Serm  62. 
J.  B. 

* Pristina  ad pnssqpia]  Apnd  Plan- 


Ject  to  a father.  But  a father  cannot  giro  his  son  to  another,  in  such 
a manner  that  the  paternal  power  passes  fully  to  him,  and  that  he 
should  discharge  the  office  of  father ; for  this,  nature  does  not  suffer. 
But  he  may  commend  his  son  to  another,  and  giye  him  to  the  other 
to  be  brought  up  as  an  adopted  son. 

XXVU.  1 The  most  ignoble  species  ofsubjectionis  that  in  which 
a person  gires  himself  into  perfect  slarery ; as  those  among  the  Ger- 
mans who  played  the  last  throw  of  the  dice  for  their  own  liberty,  as 
Tacitus  says.  So  Dio  Prusseensis. 

2 That  is  perfect  slayery,  when  a man  gires  his  whole  labour  for 
eyer  for  the  sustenance  and  other  necessaries  of  life.  If  the  matter  is 
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Sio  in  historiis  notabat  Posidonina  Stoicus,  ^multos  olim  fniss^ 
qui  S1UB  imbedllitads  conscii,  sponte  se  aliis  in  senriintem  da- 
rent : irap  ixelvwp  TVYXWopre^  et^  apayxaia  €xt« 

fuikela^y  auToi*waXiv  airoStSwatv  ixelvois  avrmp  amp  ap 
wriP  vireperelif  ivvaToi  Ut  damini  quidem  tpsie  providerent 
de  neceseariisj  ipri  vero  operam  vicierim  quam  poseent  prae- 
eiarent.  Exemplum  addunt  ^alii  in  Mariandynis,  qui  eandem 
ob  causam  serros  se  fecerint  Heradeotamm. 

XXVIII.  Jus  autem  Titae  ac  necis  *(de  plena  et  interna 
justitia  loquor)  domini  in  serros  non  habent:  nec  quisquam 
homo  hominem  jure  potest  interficere,  nisi  is  capital  commise- 
rit Sed  quorundam  populorum  legibus  dominus,  quacunque 
de  causa  servum  interfecerit,  impune  fert,  ut  ubique  reges, 
qui  liberrimam  habent  potestatem.  Hac  comparatione  ante 
nos  usus  est  Seneca : Si  servo  quominus  in  nomen  meriti  per^ 
veniat^  necessitas  obest,  et  patiendi  ultima  timor,  idem  istud 
obstabit  et  ei,  qui  regem  habet,  et  ei  qui  ducem,  quoniam 
quo/nquam  sub  dispari  titulo  paria  in  iUos  licent.  Cum 
tamen  haud  dubie  servus  a domino  injuriam  possit  accipere,  nt 
recte  affirmat  idem  Seneca : sed  agendi  impunitas  improprie 


tnm  quidam  {Casin,  ii.  4. 14) : 

Liber  d liin,  meo  pericolo  itnun,  none  tIvo  tua 
Melimu  Spoletumi  Grammaticos  ma* 
nomitti  noloit.  [Snet.  Oramm.  o.  21]. 

7 Habet  hoc  ex  AxHEiTiBO,  Lib.  yi. 
cap.  18.  pag.  263  o.  EdU.  Casaub,  1657. 
J.B. 

* Hoc  sequitor  statim  post  Terba 
Posidonii  apud  Atbbraum,  loco  indi- 
cato.  Sed  Marjaudinos  ri  serrire  coac- 
tos Heracleotis,  ait  Stbabo,  Gsopr. 
Lib.  XII.  pag.  817  a.  J,  B. 


* De  tota  ista  materia  confer  PuTEir* 
DOBVimc  nostrum.  De  Jwre  Nat.  d 
Gtot.  Lib.  VI.  cap.  3.  et  eb  Offic.  Howu 
€t  Civ.  Lib.  n.  cap.  4.  J.  B. 

* PatrtM  noM  mmus  quam  wadrm 
jatuwn  euram  geraU]  Vide  infirm  cap, 
vili.  § 18.  Plinius  x.  34.  <b  CobimUt : 
Amor  virique  «o6o/u  aqualie, 

* Parius  non  minus  patrem  eequere^ 
iur  quam  matrem'}  Nemeen  de  Benqteiio 
Tii.  12.  quomodo  patri  matrique  eom^ 
memee  liberi  eunt?  Lex  Ywigottliiea 


thus  taken  in  natural  terms,  there  is  nothing  shocking  in  this ; for  the 
perpetoal  obligation  to  labour  is  compensated  by  the  perpetnal  cer- 
tainty of  food ; which  often  those  have  not  who  work  for  daily  wages. 
SeeEubulus;  Posidonius. 

XXVm.  Masters  have  not  orer  slaves  the  power  of  life  and 
death,  (I  speak  of  plenary  and  internal  jurisdiction,)  nor  any  one 
lawfully  put  a man  to  death,  except  he  have  committed  a capital 
offense.  But  by  the  laws  of  some  peoples,  the  master,  if  for  any  cause 
he  has  killed  his  slave,  meets  with  impunity,  as  absolute  kings  do. 
Seneca  before  ns  had  used  this  comparison.  And  yet  undoubtedly 
a slave  may  receive  a Wrong  from  his  master,  as  Seneca  also  affirms ; 
but  impunity  is  not  properly  called  a Right.  The  like  right  Solon  gave 
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jus  dicitur.  Quale  jus  et  Solon  parentibus  in  liberos  conces- 
serat, et  veteres  Romanorum  leges.  Sopater:  H^rjv  irarpi 
ovTt  Tov^  TralSas  ai/eXe7p.  eau  a/jLapT^  ti.  kui  oti  6 

vofio^  TOUTO  eiSw  w eiXixptu^  yevaiT  av  ciKatrr^^  o iraTi^p, 
TovTo  TT/ooo-eVafer*  Licuit  ipsi  cum  pater  esset  filios  inter- 
jlcere:  nempe  si  quidpeccatum  esset:  nam  lew  id  ipsi  permisit^ 
ideo  quia  credidit  integrum  judicem  fore.  Idem  jus  obtinere 
wapd  TToWdi^  Kot  a<po^pa  ei/i/o/AOiz/ucHM?»  apud  multos  populos 
legum  gloria  florentes^  ait  Dion  oratione  xv. 

XXIX.  1 De  his  qui  ex  servis  nascuntur  difficilior  in- 
spectio est.  Romano  jure  et  jure  gentium  circa  captivos,  ut 
^*cemus  alibi,  ut  in  bestiis,  ita  in  servilis  conditionis  hominibus 
partus  matrem  sequitur ; quod  tamen  juri  naturali  non  satis 
congruit,  ubi  pater  aliqua  ratione  sufficiente  cognosci  potest : 
nam  cum  in  mutis  animantibus  ” patres  non  minus  quam  matres 
foBtuum  curam  gerant,  hoc  ipso  ostenditur  foetum  utriusque 
esse  communem.  Sic  ergo,  si  lex  civilis  hac  de  re  tacuisset, 
^partus  non  minus  patrem  sequeretur  quam  matrem.  Pona- 
mus ergo,  quo  minor  sit  difficultas,  utrumque  parentem  ser- 


Lib.  X.  tit.  i.  17.  Si  eidm  JlHus  ab 
utroque  parente  gignitur  et  creatur,  cur 
idem  ad  conditionem  tantum  pertineat 
genitrici*,  qui  *ine  patre  nuUatenu*  po- 
tuit procreari  ? Deinde:  Hae  rationa- 
hUtter  natura  lege  compellimur,  agni- 
tionem anciUu,  que*  servo  alieno  juncta 
pepererit,  inter  utrotque  domino*  aqua- 
liter  dividendam.  Slari  et  SlaraB  proles 
patrem  sequebatur;  Speculum  Saxoni- 
eum  111.  37.  Idem  moris  in  nonnnlUs 
Itali»  locis  c.  licet  3.  deooqjugio  serro- 


mm.  Apud  Langobardos  et  Saxones 
sequitnr  partus  partem  deteriorem. 
Spec,  Sax.  1. 16.  Idem  apud  Wisigot- 
thos  in  Hispania  laidoii  tempore  obti- 
nuisse  discas  ex  c.  ult.  causa  xxxii. 
qnsBst.  hr.  Natus  ex  servo  et  ingenua 
eadem  Wislgotthorum  lege  fit  servus. 
III.  tit.  ii.  3.  ir.  tit.  r.  7.  ix.  tit.  1, 16. 
Ex  servo  et  ancilla  nati  inter  dominos 
diriduntnr.  Si  unus  sit  filius,  habet 
eum  servi  dominus,  anelli»  domino 
pretii  dimidinm  persolvens.  In  origi.. 


pBrentB  orer  children,  as  did  the  old  Law  of  Rome.  See  Sextus  Empi- 
ricus and  Dia 

XXIX.  1 The  question  concerning  those  who  are  bom  glares,  is 
more  difficult.  By  the  Roman  Law,  and  by  the  Law  of  Nations 
respecting  captives,  as  we  shall  explain  elsewhere,  as  in  beasts,  so  in 
men  of  terrilo  condition,  the  ofispring  follows  the  mother;  which 
however  is  not  sufficiently  congruous  to  Natural  Law,  when  the  father 
may  be  known  by  sufficient  evidence.  For  since  in  dumb  animals  the 
father,  no  less  than  the  mother,  shares  the  care  of  the  ofispring,  we 
have,  in  this,  an  evidence  that  the  progeny  belongs  to  both.  And  thus, 
if  the  Oiril  Law  had  been  silent  on  this  point,  the  progeny  would 
follow  the  father  no  less  than  the  mother.  Let  us  suppose  then,  to 


Sext  Bmpir. 
Purr.  211.  c. 
24  S 21L 
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Titutem  servire;  et  videamus,  an  naturaliter  partus  servilis 
futurus  sit  conditionis.  Certe  si  alia  nulla  fuerit  ratio  edu- 


candi partam,  potuerunt  parentes  prolem  sibi  nascituram  in 
servitutem  secum  addicere:  quippe  cum  tali  ex  causa  etiam 
in  libertate  natos  vendere  parentibus  liceat. 

2 Sed  cum  hoc  jus  naturaliter  ortum  ducat  ex  ipsa  ne- 
cessitate, ''extra  eam  non  est  jus  parentibus  prolem  suiun  coi- 
quam  addicere : quare  jus  dominorum  in  prolem  servilem  hoc 
casu  nascetur,  ^ex  ipsa  alimentorum  et  eomm  qum  vito  ne- 
cessaria sunt  probitione : ac  proinde  cum  diu  alendi  fuerint  e 
servis  nati,  antequam  opera  eorum  domino  utilis  esse  postit,  et 
sequentes  opero  sui  temporis  alimentis  respondeant : effugere 
ita  natis  servitutem  non  licebit,  nisi  pro  alimentis  quantam 


Lm.v,5. 
dub.  & 


1 Cor.  TiL  21 
J^.  vl.  5. 
CoL  iii.  22. 
Tit  IL  9. 

] Fet.  iL  le. 


satis  est  reddant  Certe  si  immanis  sit  domini  sovitia,  servos 
illos  etiam  qui  ipsi  se  in  servitutem  dederant,  fuga  consulere 
tibi  posse  probabilis  sententia  est  Nam  quod  Apostoli  et  an* 


nariis  patris  originarii  dominna  dnas 
fert  portes,  feminaB  originarisB  dominna 
unam,  ex  edicto  Theodorici  apud  Gas- 
siodomm  c.  67.  in  Anglia  Francus  quis 
et  aut  villanns  ex  patre:  idemque  in 
aliis  conditionum  discriminibus  obserra- 
tur.  Littleton  de  ViUanagio^  et  liber  de 
laudibus  legum  Anglia.  Has  leges  a 
cirili  Bomana  discrepantes  juri  nator» 
non  repugnare  agnoscit  Thomas  Aqui- 


nas. (Snppl.  Quest.  52.  Artic.  4.  in 
Conclus.)  quid  ni,  cum  et  Menaia  lege 
apud  Romanos  alterutro  parente  pere- 
grino natus  peregrinus  censeretur  ? ut 
nos  docet  Ulpianus  in  lnstitntionilni% 
titulo  de  his  qui  in  poiesiate,  v.  § 8. 
[Vide  ibi  Notas  Eruditissimi  ScHuir. 
Tiifoii.  De  Originariis  autem,  qui 
Udem  sunt  ac  Adscriptitii,  consule  Jxc. 
Gothofbed.  ad  Lib.  f.  Tit.  ix.  Cbd, 


make  the  difficulty  less,  that  both  the  parents  are  in  slayery;  and  let 
us  see  whether  the  offspring  would  be  of  serrile  condition  by  Natural 
Law.  Certainly  if  there  were  no  other  means  of  bringing  up  the 
oflfspring,  the  parents  might  give  their  future  progeny  along  with  them- 
selves  into  slavery:  since  on  such  grounds,  parents  may  even  sell  their 
children. 

2 But  since  this  Right  by  Natural  Law  flows  from  necessity  only, 
it  is  not  the  right  of  the  parents,  in  any  other  case,  to  give  their  chil-t 
dren  into  slavery.  And  therefore  the  right  of  the  owners  over  the 
progeny  of  slaves  arises,  in  this  case,  from  their  supplying  sustenanoa 
and  the  other  necessaries  of  life.  And  thus,  when  the  diildren  bom  of 
slaves  are  to  be  supported  for  a long  time,  and  the  subsequent  labour 
corresponds  to  the  aliment  afterwards  supplied,  it  is  not  lawful  for 
those  thus  bom  to  escape  slavery. 

But  if  the  cruelty  of  the  owner  be  extreme,  it  is  a probablebpinion 
that  even  those  who  have  given  themselves  into  slavery  may  seek 
refuge  in  flight.  For  what  the  Aposties  and  the  ancient  Canons  prescribe 
to  slaves,  that  they  are  not  to  withdraw  themselves  from  their  masters» 
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tiqoi  canones  serTU  edicnnt,  ^ne  se  dominis  subtrahant,  genie-  4 

rale  est,  et  eorum  errori  oppontum,  qui  onmem  subjectionem 
tam  privatam  quam  publicam  rejidebuit,  ut  pugnantem  cum 
Christiana  libertate. 

XXX.  IVeter  perfectam  aerritutem,  de  qua  jam  ^imus, 
sunt  et  imperfectae,  ut  qnm  aut  in  diem  aint,  aut  sub  condi- 
tione, aut  ad  res  certas.  Talis  est  libertorum,  statu  liberorum, 
nexorum,  addictorum,  asseriptomm  glebm,  septem  annorum 
servitus  apud  Hebraeo^  et  altera  ad  Jnbiheum  usque : Pene- 
starum apud  Thessalos ; eorum,  quos*  manus  mortuas  vocant, 
ac  postremo  * mercenariorum:  qute  discrimim  aut  a legibus 
aut  a pactionibus  pendent.  Imperfecta  servitus  naturaliter 
etiam  esse  videtur  ejus,  qui  altero  parente  liberie,  altero  ser- 
vilis conditionis  nt  natus,  ob  eam  quam  supra  diximus  causam. 

XXXI.  Publica  subjectio  est,  qua  se  populus  homini  ali- 
cui, aut  pluribus  honoinibus,  aut  etiam  populo  alteri  in  ditionem 


Theodot,  pag.  451.  ef  $eqq.  Torn.  i. 

y.  J.] 

■ EHra  eam  tum  estjue  pareei^but 
proiem  nutm  atiquam  addicere]  Ita  et 
Carolui  CalTna  itatiiit  oap.  xzif.  Edioti 
Piitie. 

* Exytea  alimeid&rumet  eorttmqua 
tfita  neeeeearia  nuU  prabiHone]  Vide 
Leonem  Afrum  lib.  fi.  de  Barea,  (Pag. 


509.  Ed.  Elzevir,) 

y Ne  ee  domune  eMraJkanl]  Vide  in. 
fra  Lib.  111.  0.  TU.  § 6. 

• Mercenariorum]  Inter  qnoe  ii,  qni 
in  Anglia  apprentuii  dicnntnr,  durante 
dladplinn  suid  tempore,  proxime  no 
aenrilem  conditionem  aooednnt.  [Vide 
Thom.  Smith,  De  EqmbL  Anglic.  Lib, 
111«  cap.  10.  J.  J9.] 


is  a general  rule  only,  and  deliyered  in  opposition  to  the  error  of  those 
who  rejected  all  subjection  both  piiyate  and  public,  as  contrary  to 
Christian  liberty. 

XXX.  Besides  complete  slayery,  of  which  we  haye  now  spoken, 
there  are  imperfect  kinds  of  slayery ; as  those  which  are  for  a time ; 
or  under  a condition ; or  to  perform  certain  work.  Such  is  the  state 
of  libertiy  freedmen ; eUUu  Uberarwn^y  manumitted  by  testament  under 
a pendent  condition;  n&ct,  slayes  for  debt;  adcUetiy  slayes  by  sentence 
Of  a judge ; aseripH  gUb<By  serfs  conyeyed  with  the  land ; and  the  slayery 
among  the  Hebrews  for  seyen  years,  and  that  which  lasted  till  the 
Jubilee.  So  the  PeneUm  of  Thessaly;  so  what  are  called  martum 
manuBy  yfllein  tenants;  and  finally,  mercenaries;  which  difierences 
depend  on  law  or  on  compacts.  Also  by  the  Natural  Law  the  condition 
of  those,  one  of  whose  parents  is  of  free  and  the  other  of  seryile  con- 
dition, seems  to  be  an  imperfect  slayery,  for  the  reasons  giyen  aboye. 

XXXI.  That  is  public  subjection,  in  which  a people  giyes  itself 

* I hare  taken  Gronoyins’s  explanations  of  these  raiions  kinds  of  imperfect 
darery.  W.W. 

[grot.] 
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dat.  Formulam  talis  subjectionis  in  exemplo  Capu»  supra 
adduximus.  Similis  est  iUa  populi  Collatini : Deditime  vos 
populum  CoUatinum^  urhem^  agros,  aquam,  terminos,  delur 
bra,  utensilia,  divina  humanaque  omnia  in  meam  populiqus 
Bomani  ditionem  f Dedimus.  Et  ego  recipio.  Quo  alludens 
Plautus  Amphitruone  ait  (Act  i.  Seen.  i.  vers.  102,  103) : 
^Deduntque  se,  dirina  humanaque  omnia,  urbem,  et  liberos 
In  ditionem  atqne  in  arbitratam  cuncti  Thebano  populo. 

Persse  hoc  vocabant  aquam  et  terram  dedere.  Sed  haec  per- 
fecta subjectio  est : sunt  et  ali»  minus  perfect»,  aut  habendi 
modo,  aut  quoad  imperandi  plenitudinem,  quarum  gradus  peti 
Lib.  Lx  possunt  ex  his,  qu»  supra  a nobis  dissertata  sunt 

XXXII.  Ex  delicto  subjectio  etiam  non  accedente  con- 
sensu nascitur,  ^quoties  qui  meruit  libertatem  amittere,  ab  eo 
cui  pcenm  exigend»  jus  est,  in  potestatem  vi  redigitur.  Cui 
autem  jus  sit  poen»  exigend»,  videbimus  infra.  Possunt  autem 
hunc  in  modum  subjici  non  singuli  tantum  privata  subjectione  : 
^ut  Rom»  qui  ad  dilectum  non  respondebant,  et  incensi: 
postea  et  femin»,  qu»  se  servo  alieno  junxissent:  sed  et  populi 


• Dedtmique  ie,  divina  kttmanaqne 
aamia]  Id  Pen»  Tocabant  terram  et 
aquam  dedere. 

^ QuotUi  qui  meruit  libertatem  amiU 
tere]  Ut  sodi  iUi  Ulyisia  jEgyptioa 
pnedati,  de  quibus  Homems  Odyeeete  (. 
(Ters.  271,272): 


’BrS  liitAtar  woXkoite  fiir  imiermmv  hiC 
*V* 

Toi^  r iycpjfw  e^Cinr  ifiymfBoSm 

tMyKO. 

Partem  igKnr  nostram  sioelidbaa  obtrunca- 
runt: 

Partem  edam  tlToaad  opua  traxere  coartaim. 
Sio  ApoUinem  Jupiter  cum  in  taitamm 


into  subjection  to  one  man,  or  to  many,  or  to  another  people.  We 
bare  above  given  the  formula  of  such  a subjection,  in  the  case  of  Capua. 
(B.  I.  c.  iii.  $ viii.)  So  the  formula  used  in  the  case  of  the  Collatine 
people : See  Livy : to  which  Plautus  alludes.  The  Persians  call  this 
presenting  earth  and  water.  There  are  other  modes  of  public  subjectioia 
less  perfect,  either  as  to  the  mode  of  possessing  such  subjects,  or  as  to 
the  plenitude  of  authority;  the  degrees  of  which  may  be  sought  in 
what  we  have  said  above  (B.  i.  c.  iii.). 

XXXII.  Subjection  from  delict  or  delinquency,  may  arise  without 
preceding  consent,  when  he  who  has  deserved  to  lose  his  liberty  is 
reduced  by  force  into  the  power  of  him  who  bA«  a right  to  pmiish 
him.  Who  has  the  right  to  punish,  we  shall  hereafter  see.  (B.  n. 
c.  XX.  § iii.)  And  in  this  way,  not  only  may  individuals  be  reduced 
Into  private  subjection;  (as  at  Rome  those  who  did  not  appear  to 
answer  to  a charge  of  delict,  and  those  who  had  made  a false  return 
of  their  property ; and  afterwards,  women  who  had  married  the  slave 
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publica  ex  publico  delicto.  Hoc  interest,  quod  populi  servitus 
per  se  perpetua  est,  quia  successio  partium  non  impedit,  quo 
minus  unus  sit  populus.  At  smgulorum  servitus  pcenalis  per- 
sonas non  egreditur ; quia  noxa  caput  sequitur.  Utraque  au- 
tem servitus,  tam  privata,  quam  publica,  pcenalis  esse  potest, 
aut  perfecta  aut  imperfecta  pro  modo  meriti  et  inflictae  poenae. 

De  servitute  vero,  tam  privata,  quam  publica,  quae  ex  jure 
gentium  oritur  voluntario,  infra  dicendi  erit  locus,  ubi  ad  ef- 
fectus belli  erit  ventum. 


d^icere  rellet,  exoratus  a Latona  senri* 
tuti  addixit:  habet  ApoUodorna  libro 
lii.  (c.  10.  § 3). 

Ui  Roma  qui  ad  dilectum  non 
rapondebani]  Apnd  Ljcioa  ibrea.  Ki- 


cohms  Damascenus,  (pag.  517.  Excerpi. 
Peiresc.)  Apnd  Wisigotthos  mnlti  alio* 
rnm  criminnm  damnati,  nt  ex  eomm 
legibus  apparet. 


of  another  master;)  but  also  peoples  might  be  reduced  into  public 
subjection  for  a public  delict.  There  is  this  difference,  that  the  slarery 
of  a people  is  of  itself  perpetual,  because  the  succession  of  parts  does 
not  prerent  its  continuing  to  be  one  people.  But  the  slavery  of  indi- 
viduals does  not  go  beyond  the  person;  because  the  consequences 
of  the  crime  follow  the  criminal.  But  both  kinds  of  slavery,  public 
and  private,  may  be  penal,  whether  it  be  perfect  or  imperfect,  accord- 
ing to  the  nature  of  the.  crime  and  the  punishment. 

Of  the  slavery  both  private  and  public  which  arises  from  the  instu 
tuted  Law  of  Nations,  we  shall  have  an  opportunity  of  speaking  here-* 
after,  when  we  come  to  the  effects  of  war.  (B.  lit.  o.  vii.) 
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DE  ACQUISITIONE  DERIVATIVA  FACTO  HOMINIS,  UBI  DH 
ALIENATIONE  IMPERH,  ET  RERUM  IMPERIL 


L Ut  alienatio  fiatj  quid  re- 
qniraiur  tn  domU : 

II.  Quid  in  aedpinUe, 

m.  Imperia  (Uienari  posse  inter-^ 
dum  a rege,  interdum  a po* 
pulo, 

IV.  Imperium  tn  partem  populi 
alienari  parte  invita  a po- 
pulo  non  posse, 

V.  JVee  ipsam  partem  tn  se  tm- 
perium  posse  alienare,  nisi 
in  summa  necessitate. 

VI.  Causa  divehitatis. 

Vn.  Imperium  tn  loeum  posse 
alienari. 

Vin.  Rejicitur  sententia,  statuens 
ob  utilitatem  aut  necessita* 
tem  recte  a rege  imperii  par» 
tes  alienari. 


IX.  Inf  sudationem  et  oppignora» 
tionem  sub  alienatione  con» 
tineri. 

X.  Etiam  ad  aUenandas  jurie^ 
dictiones  minores  requiri 
populi  consensum,  aut  spe- 
cialem, aut  per  eonsuetudi» 
nem. 

XL  Patrimonium  populi  a reg^ 
bus  alienari  non  posse. 

Xn.  Distinguendas  res,  quas  us 
fructu  sunt  patrimonii,  a 
rebus  patrimonii. 

XIIL  Partes  patrUnanii  oppigno^ 
rari  a regibus  quatenus  poa» 
ftn^  ei  curf 

XIV.  Testamentum  alienatioms 
esse  speciem  et  juris  natures* 
lis. 


I.  1 A CQUISITIONE  deriyativa  nostrum  fit  aliquid  facto 
jLjL  hominis  aut  legis.  Homines  rerum  domini,  at 
dominium,  aut  totum,  aut  ex  parte  Hransferre  possint,  juris 
est  naturalis  post  introductum  dominium:  inest  enim  hoc  ia 
ipsa  dominii,  pleni  scilicet,  natura.  Itaque  Aristoteles : opos 
Tov  oiKslov  slvaiy  orav  i(f!  air^  1}  dwaWorpiiSaai'  prepri- 
etatis  definitio  eat,  vhi  penes  nos  eat  jus  alienandi.  Duo 


* Confer,  in  hanc  rem,  Pufenbobvium  noctmm,  De  Jure  NaL  ei  Gemium, 
Lib.  IT.  cap,  9.  J.  B. 


Chapter  VI.  Of  acquisition  derivative,  hg  the  act  of  man : and  herein 
of  the  alienation  of  the  Sovereigntg,  and  of  Us  ctccompanimenis. 

I.  1 Things  become  ours  by  deriyatiye  acquisition,  by  the  act  of 
man,  or  by  the  act  of  the  law.  That  those  who  are  the  owners  of 
things  may  transfer  the  ownership,  either  the  whole  or  in  part,  is  a 
part  of  Natural  Law,  when  ownership  has  been  introduced:  for  this  is 
a part  of  the  nature  of  plenary  ownership.  So  Aristotle. 

But  two  things  are  to  be  noticed;  on^  in  the  giyer,  one,  in  the 
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tamen  notanda  sunt,  alteram  in  dante,  alterum  in  eo,  cm  da-^i^  q-a 
tur.  In  dante,  non  sufficere  actum  internum  yoluntatis,  sed 
simul  requiri  aut  verba,  aut  alia  signa  externa:  quia  actus 
internus,  ut  alibi  diximus,  non  est  congruens  natur»  societatis 
human». 

2 Ut  vero  traditio  etiam  requiratur,  ex  lege  est  civili ; ^ 3. 
qu»,  quia  a multis  gentibus  recepta  est,  jus  gentium  improprie 
dicitur.  Sic  alicubi  usurpatum  videmus,  ut  professio  apud 
populum,  aut  magistratum,  et  relatio  in  acta  requiratur ; qu» 
omnia  ex  jure  esse  civili  certissimam  est  Actus  autem  vo- 
luntatis, qu»  signo  exprimitur,  intelligi  debet  ^voluntatis 
rationalis. 

II.  Vicissim  in  eo,  cui  res  datur,  seposita  lege  civili, 
requiritur  naturaliter  voluntas  accipiendi,  cum  suo  signo ; qu» 
voluntas  ordinarie  sequitur  dationem,  sed  potest  et  praecedere, 
puta  si  quis  quid  dari,  aut  concedi  sibi  petierat:  censetur 
enim  durare  voluntas,  nisi  mutatio  appareat  Cetera  qu» 
tum  ad  juris  concessionem,  tum  ad  acceptionem  requiruntur, 
et  quomodo  fieri  utrumque  possit,  infra  in  capite  de  promissis 
tractabimus:  nam  in  hoc  ^alienandi  et  promittendi  par  est 
ratio,  jure  quidem  naturali. 

■ VolunUUis  raiumdlis]  Caasiodo-  Hderai  habere  judicium. 
nii^  11. 11.  Alienatio  rerum  eotubm  de-  ■>  Alienandi  et  promittendi  par  eet 


receiver.  In  the  giver  an  internal  act  of  the  will  does  not  suffice;  but 
there  are  required  besides,  either  words  or  external  acts;  because  a 
mere  internal  act,  as  we  have  said  elsewhere,  is  not  congruous  to  the 
nature  of  human  society. 

2 That  tradition  (delivery)  also  is  required,  is  a matter  of  Civil 
Law;  which,  because  it  is  received  by  many  nations,  is  improperly 
called  a part  of  Jua  Gentium.  80  in  o^er  places  we  find  the  usage  to* 
be,  that  a declaration  before  the  people  or  the  magistrate,  or  a regis- 
try of  the  gift,  is  required ; which  it  is  quite  certain  are  matters  of  the 
Civil  Law. 

An  act  of  the  will  expressed  by  a sign  must  be  understood  to  mean, 
of  a rational  will. 

II.  On*  the  other  side,  in  him  to  whom  the  thing  is  given,  there  is 
required,  setting  aude  the  Civil  Law,  by  Natural  Law,  the  will  of 
accepting,  with  its  sign : which  will  ordinarily  follow  the  giring ; but 
may  precede  it;  as  for  instance  if  the  receiver  had  asked  that  the 
thing  be  given,  or  granted : for  such  a will  is  supposed  to  continue  to 
exist,  except  some  change  appear. 

* Bee  JS.  M.  699. 
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III.  Sicat  autem  res  alim,  ita  et  imperia  alienari  ^pos- 
sunt ab  eo,  ciyos  in  donunio  vere  sunt,  id  est^  ut  supra  osten- 
dimus, a rege,  si  imperium  in  patrimonio  habeat : alioquin 
populo,  sed  aocedente  regis  consensu;  quia  is  quoque  jus 
aliquod  habet,  quale  usufructuarius,  quod  inyito  auferri  non 
debet  Et  hasc  quidem  procedunt  de  toto  imperio  summo. 

ly.  In  partis  alienatione  aliud  insuper  requiritur,  ^ut 
etiam  pars,  de  qua  alienanda  agitur,  consentiat  Nam  qui  in 
ciyitatem  coeunt,  societatem  quandam  contrahunt  perpetuam  et 
immortalem,  ratione  partium,  quse  integrantes  dicuntur : unde 
sequitur  has  partes  non  ita  esse  sub  corpore,  ut  sunt  partes 
corporis  naturalis,  qu»  sine  corporis  vita  vivere  non  possunt 
et  ideo  in  usum  corporis  recte  abscinduntur.  Hoc  enim  cor- 
pus, de  quo  agimus,  alterius  est  generis,  voluntate  contrac- 
tum scilicet;  ac  propterea  jus  ejus  in  partes  ex  primmva  vo- 


ra^]  Ideoque  etiam  dooa  abaentibu 
per  internuntios  mitti  possunt,  ut  Ser- 
vius notat  ad  illud  ix.  JEneidos,  Cum 
jungeret  obten»,  (vera.  361.) 

* Vide  PuFENPORr.  Lib.  viii.  cap. 
6.  § 9.  et  seqq.  «7.  B, 

A populo'l  Bal.  et  Oldradns  in  c. 
intellecto,  de  jurejurando.  Idem  Bal- 
dus  cons.  327.  n.  7.  Cardinalis  Thus- 
cfans  p.  p.  conci.  40.  n.  1.  et  cond.  694. 
Exempla  apud  Haraeum  tomo  ii.  in  an- 
no cId  Io  XXVI.  et  Guicciardinum  libro 


XVI. 

^ U%  etiam  pare,  de  qua  aliewmda 
agitur^  coruenHat]  Gail.  ii.  de  pace 
publica,  0.  XV.  n.  14.  vide  Serranam  ia 
Carolo  Sapiente,  (Pag.  194.  £d.  Paris. 
1627)  et  eundem  in  Frandsco  1.  ubi  de 
Burgundia  sermo.  (Pag.  565.) 

« Nieievidenterse  alitgr  eervarenoH 
poesit]  Confer  qu»  infra  hoc  libro  c. 
xxiv.  § 6.  Hac  de  causa  absolutus  a 
Spartanis  Anaxilans,  qui  Bjzantinm 
fame  cogente  dediderat.  Xenophon 


The  other  things  which  are  required  for  the  conveyance  of  a right 
and  for  acceptance  of  it,  and  how  each  may  be  done,  we  shall  treat  of 
below,  in  the  Chapter  on  Promises:  for  the  right  of  aliensting  and 
of  promising  are  the  same,  at  least  by  Natural  Daw. 

III.  As  other  things  may  be  alienated,  so  may  Sovereign  autho- 
rlty,  by  him  who  is  really  the  owner,  that  is,  as  we  have  said  abovo 
(i,  iii.  § xii.),  by  the  king,  if  the  authority  is  patrimonial : otherwise,  by 
the  people,  but  with  the  consent  of  the  king ; because  he  too  has  his 
right,  as  tenant  for  life,  which  is  not  to  be  taken  away  against  his  will. 
And  so  much  of  the  whole  sovereign  authority. 

IV.  In  the  alienation  of  a part  of  the  sovereignty,  it  is  also  re- 
quired that  the  part  which  is  to  be  alienated  consent  to  the  act.  For 
those  who  unite  to  form  a State,  contract  a certain  perpetual  and 
immortal  society,  in  virtue  of  their  being  integrant  parts  of  the 
same ; whence  it  follows  that  these  parts  are  not  under  the  body  in 
such  a way  as  the  parts  of  a natural  body,  which  cannot  live  without 
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luntate  metiendum  est,  qum  minime  credi  debet  talis  fuisse, 
nt  jus  esset  corpori  partes  et  abscindere  a se,  et  alii  in  ditio- 
nem dare. 

y.  Sic  yicissim  parti  jus  non  est  a corpore  recedere, 

*nisi  eyidenter  se  aliter  servare  non  possit:  nam,  ut  supra 
diximus,  in  omnibus  iis,  quae  humani  sunt  instituti,  excepta 
videtur  necessitas  summa,  quae  rem  reducit  ad  merum  jus  na- 
turae. Augustinus,  De  CiviU  Dei^  Lib.  xviii : in  (mnibus  a 
fere  genXilua  quodammodo  vox  naXurce  ista  personuit,  ut 
subjugari  victoribus  maUent,  quibus  contigit  vinci,  quam 
bellica  omnifaria  vastatione  deleri.  Itaque  in  juramento 
Graecorum,  quo  Graeci  qui  se  Persis  subjecissent  devovebantur, 
additum  fuit,  /uij  avayKaoQevre^*  nisi  plane  coacti. 

VI.  Atque  hinc  satis  intelligi  potest,  cur  hac  in  re  majus 
sit  jus  partis  ad  se  tuendam,  quam  corporis  in  partem : quia 


Sutoria  Graea  i.  (o.  3.  § 12.)  Ana- 
staaiiis  Imperator  etiam  gratias  agit  pne. 
fectis,  qui  Martyropolim  Persis  dedi* 
derant,  quia  defendi  nequibat.  Procop. 
erspl  KTKTfidTttv,  (Lib.  iii.  c.  2.)  Idem 
Procopius  IV.  OoUhieonm : \ifi»  ydp 
ovK  oJStp  ij  dpertj  owotKi^tarSai,  irei- 
injv  T0  Kal  dvipayadr^terSai  ohx  dvs- 
Xopeiffi^  Tqc  tpvotut’  cum  farno  habitare 
virtus  recusat,  nec  feri  natura,  ut  Udem 
et  esuriant  ei  agaat  fortiter,  (Gap.  23.) 
£t  apud  hrxnnm  Comuenam  libro  v. 


epistola  Cepbal»  de  Larissa  obsessa  ad 
Imperatorem  Alezium:  dvdyicrf  dov- 
\evoirre9  (ual  tI  ydp  tsi  0rp6e  <f>v<rtU 
xai  rriu  tu  raOrri^  TupauvUa  iroieT»  i) 
yvtapiiv  i\op9V  t6  tppovpiov  vapa- 
iouvat  To?r  kyueipevoie  xal  <ftavepilo9 
dtcorrvlyovaw'  NeeessitoH  servientes 
{quid  enim  contra  vim  natura  agi  po^ 
test  ?)  eonsHtuUnus  oppidum  tradere  iis, 
qui  nos  non  obsident  tantum,  sed,  quod 
mantfestissiBium est,  strangulant,  (Gap. 


the  life  of  the  body,  and  therefore  may  rightly  be  cut  away  for  the 
utility  of  the  body.  The  body  of  which  we  speak  is  of  another  kind, 
namely  a voluntary  combination.  And  thus  its  right  over  its  parts  is 
to  be  measured  by  its  primeval  will;  and  this  must  not  be  supposed 
to  have  been  such  that  the  body  should  have  the  right  of  cutting 
off  parts  from  itself,  and  giving  them  into  the  authority  of  another. 

V.  And  in  like  mimner  on  the  other  hand,  a part  has  not  a right 
to  withdraw  from  the  body,  except  evidently  it  cannot  otherwise  pre- 
serve itself : for,  as  we  have  said,  in  every  thing  of  human  institution 
the  case  of  extreme  necessity  is  to  be  excepted,  which  reduces  the  matter 
to  mere  Natural  Law.  Bo  Augustine.  So  in  the  oath  of  the  Greeks, 
in  which  those  who  had  submitted  to  the  Persians  were  devoted  to 
severe  punishment,  with  the  reservation,  Except  theg  had  been  plainly 
compelled. 

VI.  And  hence  it  may  be  sufficiently  understood,  why,  in  this 
matter,  the  part  has  a greater  right  to  protect  itself  than  the  body  has 
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pars  utitar  jure  ^quod  ante  societatem  initam  habuit»  corpus 
non  item.  Nec  dicat  mihi  aliquis»  imperium  esse  in  corporo 
tanquam  in  subjecto»  ac  proinde  alienari  ab  eo  posse  ut  domi- 
nium. Est  enim  in  corpore»  ut  subjecto  adssquato,  non  divisi- 
biliter  in  plora  corpora»  sicut  anima  est  in  corporibus  perfectis. 
Necessitas  autem»  qum  ad  jus  natur»  rem  reducit»  hic  locum 
habere  non  potest ; quia  in  eo  jure  natur»  usos  quidem  com- 
prehendebatur» ut  esus»  detentio»  qu»  sunt  natundia»  at  non 
alienandi  jus»  quod  facto  humano  introductum  est»  atque  ideo 
inde  mensuram  accipit. 

VII.  At  imperium  in  locum»  id  est»  pars  territorii»  puta 
non  habitata  aut  deserta,  quo  minus  a populo  libero  alienari 
possit»  aut  etiam  a rege»  accedente  populi  consenso»  quid  ob- 
stet» non  rideo : nam  populi  pars»  quia  liberam  habet  volun- 
tatem» jus  quoque  habet  contradicendi : at  territorium»  et 
totum»  et  ejus  partes  sunt  communia  populi  pro  indiviso»  ac 
proinde  sub  arbitrio  populi.  At  imperium  in  populi  partem 
si  alienare  populo  non  licet,  ut  jam  diximus»  multo  minus  regi 

* Argomentam  istud,  nt  et  sequent  summs  necessitate  urgente,  partem  ali* 
nititur  rattonibus non  minus  falsis,  quam*  quam,  non  quidem  alienare,  ipsa  inrita» 
snbtilibus : nt  ostendimus  in  Notis  nos*  sed  deserere,  ita  tamen  ut  sinat  eam,  si 
tris  Gallicis.  Omnino  potest  Ciritas»  poaait»  snis  ipsius  riribus  sese  tueri  et 


over  a pari*;  because  the  part  uses  a right  which  it  had  before  the 
society  was  formed»  and  the  body  does  not.  Nor  must  any  one  say 
to  me  that  the  sovereignty  resides  in  the  body  as  an  attribute  in  iU 
subject,  and  therefore  may  be  alienated  by  it  as  ownership  may.  For  it 
resides  in  the  body  as  in  an  adequate  subject,  not  dirisible  into  sere- 
ral  bodies,  as  the  soul  or  life  resides  in  perfect  bodies.  But  the 
necessity  which  reduces  the  thing  to  Natural  Law  cannot  have  place 
with  regard  to  the  body : for  in  Natural  Law,  some  things  are  com- 
prehended» as  consuming  a thing  by  eating,  and  retaining  poasessioa 
of  a thing,  which  are  natural  operations ; but  not  alienation,  whidi  ia 
introdoced  by  the  act  of  man,  and  takes  its  measure  from  that. 

VII.  But  sovereignty  over  a locality,  that  is,  a part  of  the  terri- 
tory, say  an  uninhabited  or  deserted  part,  may,  so  for  as  I see,  be  alien- 
ated by  a free  people,  or  by  the  king  with  the  consent  of  the  people* 
For  a part  of  the  people,  because  it  has  free  will,  has  also  the  right  of 
refusing  consent;  but  the  territory,  both  the  whole  and  its  parts»  are 

* Gronorias,  in  his  Notes,  is  Tery  impatient  of  this  discussion  of  Grotius,  and 
says  that  it  tends  to  make  the  claims  to  kingdoms  eternal : as  when  the  French 
deny  that  Francis  the  First,  as  a captive,  oould  cede  to  Charles  the  Fifth  the  king* 
dom  of  Naples,  the  dukedom  of  Savoy,  and  the  Belgian  provinces. 
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imperium  etsi  plenum  habenti,  attamen  non  plene,  ut  supra 
distinximus. 

VIIL  Quare  subscribere  non  possumus  jurisconsultis, 
qui  ad  regulam  de  non  alienandis  imperii  partibus  adjiciunt 
exceptiones  duas,  de  publica  utilitate,  et  de  necessitate:  uisig;^^^^ 
hoc  sensu,  ut  ubi  eadem  est  utilitas  communis,  et  corporis,  ' 

et  partis,  fadle  ex  silentio  etiam  non  longi  temporis,  con- 
sensus  et  populi,  et  partis*  mteryenisse  yideatur,  fadlius  vero 
si  etiam  necessitas  appareat  At  ubi  manifesta  est  in  oontrar- 
rium  voluntas,  aut  corporis,  aut  partis,  nihil  actum  debet 
intelligi,  nisi,  ut  diximus,  ubi  pars  a corpore  coacta  est  ab-> 
scedere. 

IX.  Sub  alienatione  merito  comprehenditur  et  infeu* 
datio,  sub  onmre  commissi  ex  felonia  aut  deficiente  familia. 

Nam  et  hasc  est  conditionalis  alienatio.  Quare  videmus 
pluribus  populis  ^irritas  habitas  ut  alienationes,  ita  infeuda- 
tiones  regnorum,  quas  populis  inconsultis  reges  fecerant  Fo-  SlSg. 
pulum  autem  consensisse  intelligimus,  sive  totus  coiit,  quod 

xvi. 

defendere.  Hac  ratione  squale  jns  est  f Irritat  habitat  ut  alUnationet,  ita: 
utrimque,  ut  esae  debet.  Sed  fusius  id  mfeudationet]  Et  remissiones  homagU. 
omne  exposuimus  in  dictis  Notis.  J.  S,  Vide  Cromenun  PoUndcorum  xxv. 


common  to  the  people,  pro  indiviao,  as  a whole,  and  therefore  subject 
to  its  will.  But  if  a people  cannot  alienate  the  sovereignty  of  a part 
of  the  people,  as  we  have  said,  much  less  can  a king,  though  having 
full  sovereignty,  but  not  in  a full  manner,  according  to  the  distinction 
explained  above. 

Yin.  Wherefore  we  cannot  agree  with  jurists  who,  to  the  rule  of 
not  alienating  the  parts  of  the  empire,  add  two  exceptions,  public 
utility,  and  necessity ; except  in  this  sense,  that  when  the  common 
utility  of  the  body  and  of  the  part  is  the  same,  the  consent  both  of 
the  people  and  of  tiie  part  may  seem,  even  by  a silence  of  no  long  time, 
to  be  given ; and  more  easily  still,  if  necessity  appear.  But  when  the 
will,  either  of  the  body  or  of  a part,  is  manifestly  on  the  contrary  side, 
nothing  ought  to  be  understood  as  done,  except,  as  we  have  said,  when 
a part  is  compelled  to  secede  from  the  body. 

IX.  Under  alienation  is  rightly  comprehended  also  tn/eiidatibn, 
giving  the  kingdom  as  a fief  to  a superior,  with  the  power  of  taking 
possession  of  it  if  the  holder  commit  felony,  or  if  his  family  ful*. 
And  hence  we  see  that  by  most  peoples,  infeudations,  as  well  as 
alienations,  are  held  void  when  made  by  the  kings  without  consulting 

* As  king  John  of  England  executed  an  Infeudation  of  his  kingdom  to  the 
Tope.  Oronov, 


346 


DE  ACQUISITIONE  DERIVATIVA 


[LlB.II. 


olim  apud  Oonnanos  et  Gallos  fieri  solebat,  sive  per  legatos 
partium  integrantium  mandatu  sufficiente  instructos.  ^Nam 
facimus  et  quod  per  alium  facimus.  Sed  nec  pignori  dari 
pars  imperii  poterit,  nisi  consensu  simili : non  ea  tantum  ex 
causa,  quod  ex  pignoris  datione  sequi  alienatio  soleat,  sed 
quod  et  rex  teneatur  populo  ad  exercendum  per  se  summum 
imperium,  et  populus  partibus  suis  ad  conserrandum  hoc 
exercitium  in  sua  integritate,  cujus  rei  gratia  in  sodetatem 
civilem  coitum  est 

X.  Minores  vero  functiones  civiles  quo  minus  populas 
etiam  jure  hereditario  possit  concedere  nihil  obstat,  cum  es 
corporis  summique  imperii  integritatem  nihil  imminuant  In- 
consulto  vero  populo  rex  id  non  potest,  si  maneamus  intra 
°- terminos  naturales:  quia  juris  temporarii,  quale  est  regum 
electorum,  aut  lege  succedentium  ad  imperium,  ^effectus  nisi 
pariter  temporarii  esse  non  possunt.  Potuit  tamen  populi 


t Nam  faeimui  et  quod  per  alium 
faeinau]  Sio  in  Imperio  Germanico  in 
alienatioDibnB  Electomm  oonsensna  ex 
more  et  pactis  pro  consensu  est  ordinum. 
[De  eo  non  adsentiuntur  Becentiores  et 
optimi  Scriptores,  qui  Jus  Publicum 
Germanicum  exponunt.  J,B, 

* Ratio  ista  non  usquequaque  xera 
est.  In  eo  res  rertitur,  an  Populi  con- 
sensus heio  juste  prassumi  queat.  Sed 


de  boo  diximus  in  Notis  Gallicis  md 
hunc  locum.  B, 

^ Oppida  aut  regione»  iaUui\  Ut  a 
Dario  Sjlosonti  urbem  et  insulam  Sa- 
miorum. [Exemplum  istud  non  quadrat. 
Darios  expulit  tantum  Maeandrium,  qui 
regnum  occupaverat,  excluso  Sjloeonte, 
Polycratis  fratre.  Vide  Herodotum, 
Lib.  ixi.  cap.  189.  et  eeqq.  Sed  ideni 
Darius  principibus  Tiris,  quos  aecum  ex 


the  people.  The  consent  of  the  people  is  understood  to  be  given* 
whether  it  meet  as  a whole,  which  was  formerly  the  usage  among  the 
Germans  and  Gauls,  or  by  certain  representatives  of  the  integrant 
parts,  invested  with  sufficient  powers.  For  what  we  do  by  others  w» 
do  ourselves.  Nor  can  a part  of  the  empire  be  oppignerated  or  put  in 
pawn,  except  with  similar  consent ; not  only  because  oppigneration  is 
commonly  followed  by  alienation,  but  also,  because  the  king  is  bound 
to  the  people  to  exercise  the  sovereign  authority  himself,  and  the 
people  is  bound  to  its  parts  to  preserve  this  exercise  in  its  integrity  ; 
for  which  purpose  the  members  of  the  civil  society  came  together. 

X.  To  concede  subordinate  civil  functions  to  persons,  even  with 
the  right  of  hereditary  succession,  is  what  a people  may  do ; since  such 
concessions  do  not  trench  upon  the  integrity  of  the  body  politic  and 
the  sovereignty.  But  the  king  cannot  do  this  without  consulting  the 
people,  if  we  confine  ourselves  within  the  limits  of  Natural  Law:  for 
a temporary  right,  such  as  that  of  an  elective  or  hereditary  king,  caa 
only  have  temporary  effects.  But  this  right  may  be  given  to  kings* 
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ut  expressus  consensus,  ita  tacitus  consuetudine  introductus, 
qualem  nunc  passim  yigere  cernimus,  id  jus  regibus  tribuere; 

£o  jure  usos  olim  reges  Medos  et  Persas,  ^oppida  aut  re* 
giones  totas  perpetuo  jure  tenendas  donasse,  passim  in  histo* 
riis  legimus. 

XI.  ^Patrimonium  quoque  populi,  cujus  fructus 
nati  sunt  ad  sustentanda  reipublicm  aut  regi»  dignitatis  onera,  ^ 
^^a  regibus  alienari,  nec  in  totum,  nec  in  partem  potest  Nam 
et  in  hoc  jus  majus  fructuario  non  habent  Nec  admitto  ex- 
ceptionem,  si  res  modicum  yaleat,  quia  quod  meum  non  est, 
ejus  nec  exiguam  partem  alienare  mihi  jus  est : sed  in  rebus 
modicis,  quam  in  magnis,  consensus  populi  ex  scientia  et  ex 
silentio  fadlius  prmsumitur.  Quo  sensu  et  ad  res  patrimonii 
publici  aptari  possunt,  qu»  de  necessitate  et  utilitate  publica, 
in  alienandis  imperii  partibus,  supra  diximus,  tantoque  magis, 
quia  momenti  minoris  res  hic  yertitur.  £st  enim  patrimonium 
imperii  causa  constitutum. 


JoDia  et  bolide  duxerat,  tingtUu  ip»a- 
rum  urhium,  quibus  eos  praefecerat, 
perpeiwi  deditimperia,  referente  Co&n. 
Nepote,  ThemiH,  c.  10.  J.  N.] 

1 Patrimonium  quoque  populi,  cujus 
fructus  eunt  deetinati  ad  eustentmda 
reipublicee  aut  regia  dignitatis  onera] 
Veteres  Graeci  'rtfiemj  yocabant  partem 
agri  publici  ooncessam  regibus.  Ex- 
empla habes  apud  Homerum  de  Bel- 


lerophonte apud  Lycios  Iliados  (vers. 
194}  de  Meleagro  Iliados  i.  (vers.  673) 
de  Glauco  Lycio  Iliados  p,  ubi  scho- 
liastas  yide.  (vers.  813.) 

* Confer  Pdfendobfium  nostrum. 
De  Jure  Nat.  et  Gent.  Lib.  viii.  cap.  6. 
$ 8.  et  11.  J.  B. 

^ A regibus']  Sine  ordinum  consensu. 
Exemplum  apnd  Thuanum  libro  LXiii. 
in  anno  olo  Ic  Lxzyn. 


not  only  by  express  consent,  but  by  tacit  assent  introduced  by  usage,, 
such  as  we  now  see  commonly  prevail.  And  so  we  perpetually  read 
in  history  of  the  Median  and  Persian  kings  giring  towns  or  prorinces 
as  possessions  to  be  held  for  erer. 

XI.  The  patrimony  of  a people,  the  produce  of  which  is  destined 
to  support  the  burthens  of  the  republic  or  of  the  royal  dignity,  may  not 
be  alienated  by  kings,  neither  in  the  whole  nor  in  part.  For  in  this 
too  they  hare  only  a life  interest.  Nor  do  I admit  the  exception.  If  it 
be  a thing  of  small  amount ; for  of  what  is  not  mine,  I may  not  alien- 
ate even  a small  part.  But  in  things  of  small  amount,  the  consent  of 
the  people  may  be  presumed  from  its  knowledge  and  silence,  rather 
than  in  great  matters.  In  which  sense  we  may  also  apply  what  we 
have  said  above  on  the  subject  of  alienating  the  parts  of  the  sove- 
reignty, to  the  case  of  the  public  patrimony ; and  the  more,  inasmuch 
as  a matter  of  smaller  amount  is  here  involved;  for  the  patrimony  is 
constituted  [not  on  its  own  account  but]  for  the  sake  of  the  State. 
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XII.  Sed  in  eo  falluntur  muld,  quod  res,  quse  in  fracta 
sunt  patrimonii,  cum  rebus  patrimonii  confundant.  Sic  jos 
allttvionam  in  patrimonio  esse  solet,  ipsae  res  quas  fedt  allnyio 
in  fructu : jus  vectigalia  exigendi  in  patrimonio,  pecunia  ex 
vectigalibus  procedens  in  fructu:  jus  confiscandi  in  patrimonio, 
fundi  confiscati  in  fructu. 

XIII.  Partes  autem  patrimonii  pignori  opponi  ex  causa 
possunt  a regibus,  qui  plenum  habent  imperium,  id  est,  qui  jus 
habent  ex  causa  tributa  nova  indicendi.  Nam  sicut  populus 
tributa  ex  causa  indicta  solvere  tenetur,  ita  et  rem  ex  causa 
pignori  oppositam  luere.  Luitio  enim  ista  tributi  quasdam  est 
species.  Est  autem  populi  patrimonium  regi,  pro  debitis  po- 
puli, pignoris  jure  obligatum.  Potest  autem  pignori  dari 
etiam  res  mihi  pignorata.  Qns  autem  dicta  sunt  a nobis  hac- 
tenus, ita  locum  habent  nisi  lex  imperio  addita,  aut  regis,  aut 
populi  potestatem  magis  aut  auxerit  aut  contraxerit 

XIV.  1 Illud  quoque  sciendum  est  cum  de  alienatione 
agimus,  sub  eo  genere  nobis  etiam  testamentum  comprehendi. 


* Confer  qns  diximus  ad  PimN- 
nORFiUM  nostrum,  De  Jure  Nat.  et 
Oeni.  Lib.  iv.  cap.  10.  prsasertim  in  al- 
tera Editione.  J*B. 

1 {?«n.xT.  2]  Habes  apud  Sophodem 
Trachiniis  (rers.  1164)  testamentum 
Herculis,  apud  Euripidem  Alcestidis, 
(Alc.  282.  et  seqq.)  et  apud  Homerum 


Odyssea  p.  (rers.  79)  Tdemaclii  do- 
nationem mortis  causa,  que  et  ipsa 
testamentnm  quoddam  est.  Est  apud 
Homerum  etiam  Toluntas  ultima  de  re- 
bus agendis,  ut  ex  Andromaches  et 
Penelopes  yerbis  ostendit  Plutarchus. 
[De  Poesi  Homer*  p.  74.  Ed.  Bames.] 
Alia  yetemm  testamentorum  exempla 


Xn.  But  many  persons  run  inio  error  by  confounding  the  annual 
income  of  the  patrimony  with  the  patrimony  itself.  Thus  the  right 
to  alluvial  accession  generally  belongs  to  the  patrimony ; the  things 
alluvially  added  are  part  of  income ; the  right  of  receiving  the  taxes 
is  in  the  patrimony;  the  annual  produce  of  the  taxes  is  income;  the 
right  of  confiscation  is  in  the  patrimony ; the  property  confiscated  is 
income. 

Xin.  But  the  parts  of  the  patrimony  may  be  oppignorated,  for 
cause  arising,  by  kings  who  have  plenary  sovereignty;  that  is  who 
have  the  right,  for  cause  arising,  of  imposing  new  taxes.  As  the  people 
is  bound  to  pay  taxes  imposed  for  good  cause,  so  is  it  to  loose  a thing 
pawned  for  good  cause : for  such  loosing  of  a thing  pawned  is  a sort  of 
t ;kx.  And  the  patrimony  of  the  people  is  [in  this  case]  pledged  to  the 
king  for  the  debts  of  the  people.  And  I may  oppignerate  things 
pledged  to  me. 

What  wo  have  hitherto  said  holds,  except  there  be  a law,  besides 
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Qaanquam  enim  testamentam,  ut  actus  alii,  formam  certam  atm.  u.  Poi. 
accipere  possit  a jure  civili,  ipsa  tameu  ejus  substantia  cognata 
est  dominio,  et  eo  dato  juris  naturalis.  ^Possum  enim  rem 
meam  alienare  non  pure  modo»  sed  et  sub  conditione;  nec 
tantum  irrevocabiliter»  sed  et  revocabiliter,  atque  etiam  retenta 
interim  possessione  et  plenissimo  fruendi  jure.  Alienatio  au- 
tem in  mortis  eventum,  ante  eam  revocabilis,  retento  interim 
jure  posffldendi  ac  fruendi,  est  testamentum.  Vidit  hoc  recte 
Flutarchus,  qui  cum  a Solone  dixisset  permissam  civibus  testa-  , 

menti  factionem,  addit : ra  KTrifiara  twv  e\ovTwv  ^ 

sVoiifceF*  effecity  ut  rea  cuique  suce  propriae  et  in  pl^  do- 
minio essent.  Quintilianus  pater  in  declamatione : Potest 
grave  videri  etiam  ipsum  patrimonium^  si  non  integram 
legem  hahet^  et  cum  omne  jus  nobis  in  id  permittatur  viven- 
tibus,  afferatur  morientibus.  Hoc  jure  Abrahamus,  si  sine 
liberis  decessisset,  res  suas  Eliezero  relicturus  fuerat,  ut  indi- 
cat locus  ^Oen.  xv.  2. 

2 Quod  vero  alicubi  externis  testamentum  facere  non 


attnlimm  raprs  libro  x.  cap.  3.  § 12.  In 
texta  et  aonotatis.  Hebneie  usitata 
testamenta  apparet  Deut.xxi.  16:  8iia- 
chida  capite  xxxiii.  26.  [In  testamento 
Hercnlis  et  Alcestidis,  quod  yocat  Auc- 
tor noster,  nil  de  bonis  statuitur:  sed 
tantum  mandata  quasdam  dantur.  At 


est  donatio  qundam  mortis  caussa,  in 
AUuHde  Euripidis;  non  quidem  ab 
ipsa  Alcuiidt  facta,  sed  ab  Heronle^ 
Ters.  1020.  ef  i^qq,  quam  etiam  Auctor 
pro  exemplo  adfert,  in  Sparstone  Florum 
ad  Jus  JusHnian.  pag.  36.  nude  forte 
orta  confusio.  J,  B.  J 


the  general  condition  of  Bovereigntv,  either  enlaiging  or  contracting 
the  authority  of  the  people  or  of  the  king. 

XIV.  1 Also  we  must  observe  that  when  we  speak  of  alienation, 
we  indude,  in  that  class  of  processes,  testamentary  dispositions.  For 
though  a testament,  like  other  acts,  may  assume  a certain  form  by  the 
Civil  Law ; yet  its  substance  has  a close  affinity  with  ownership,  and 
thus,  is  under  Natural  Law.  For  I may  alienate  my  possession,  not 
only  simply,  but  also  under  condition ; not  only  irrevocably,  but  revo- 
cably,  and  even  retaining  in  the  mean  time  possession  and  the  fullest 
power  of  enjoying  it.  But  alienation  under  condition,  namely  the  con* 
dition  of  my  death,  and  revocable  before  that  event,  while  I retain 
possession  and  enjoyment  in  the  mean  time,  is  a Testament.  So  Plu- 
tarch, speaking  of  Solon's  granting  the  Athenians  permission  to  make 
a will,  adds,  in  order  that  every  one  might  have  full  ownership  over 
his  own  property.  So  Quintilian.  So  Abraham  if  he  had  died  with- 
out children,  would  have  left  his  property  to  Eliezer.  Gen.  xv.  2. 

2 The  law  that  in  some  places  strangers  are  not  allowed  to  make 
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conceditur,  id  non  est  ex  jure  gentium,  sed  ex  jure  proprio 
illius  dyitatis,  et,  ni  fallor,  ab  illa  veniens  aetate,  qua  externi 
quasi  pro  hostibus  habebantur : itaque  apud  meratiores  popu-* 
los  merito  exolevit. 


Wills,  is  not  a part  of  Ju»  but  of  the  peculiar  law  of  such 

States ; and  if  I am  not  mistaken,  proceeding  from  that  period  when 
strangers  were  looked  upon  as  enemies ; and  therefore  it  has  deserv* 
edij  fallen  into  disuse  among  the  most  cirilized  nations. 


CAPUT  VIL 


DE  ACQUISITIONE  DERIVATIVA,  QUiE  FIT  PER  LEGEM, 
UBI  DE  SUCCESSIONIBUS  AB  INTESTATO. 


L Ltges  civiles  qucudam 

iratas  esse,  ac  proinde 
dominium  non  trans^ 
ferre,  ut  quos  naufrago^ 
rumbona fisco  addicunt, 

n.  Lege  ncUurce  rem  ac^ 

quiri  ei,  qui  alienum 
accepit  ad  debiti  sui  con^ 
secutionem:  qtiod quan- 
do locum  habeat. 

m.  Origo  successionis  ab  in- 
testato quomodo  a na- 
tura, 

rv.  An  aliquid  de  bonis  pa- 
rentum liberis  debeatur 
jure  natures,  per  dis- 
tinctionem esBpUeatur. 

V.  In  successione  liberos  de- 
functi parentibus  prae- 
ferri, et  cur, 

VI.  Origo  vicarios  succes- 
sionis, quas  repressentos- 
tio  dicitur. 

VIL  De  abdicatione  et  exhe- 
redatione. 

Vni.  De  jure  liberorum  na- 
turalium, 

IX.  Idberis  deficieniibus,ubi 
nec  testamentum,  nec 
lex  certa  exstant,  bona 
avita  drferenda  his,  a 
quibus  venerunt,  atU  eo- 
rum liberis, 

X.  Bona  novUer  quessita 
proximis, 

XI.  Legum  drea  successiones 
diversitas, 

XIL  In  regnis  patrimoniali- 
bus qualis  sit  successio. 

Xin,  Si  ea  regna  sint  indi- 
vidua, prorferxi  maodr 
mum  natu. 


XIV.  Regnum  ex  populi  con- 
sensu hereditarium  in 
dubio  individuum  esse, 

XV.  Non  durare  ultra  pos- 
teros primi  regis, 

XVL  Nonpertinere  ad  liberos 
naturales  tantum. 

XVn.  In  eo  mares  proferri 
feminis  in  eodem  gradu. 

XV  in.  Inter  mares  praeferri 
natu  maximum. 

XIX.  An  tale  regnum  pars  sit 
hereditatis. 

XX.  Pressumi  in  regno  talem 
successionem  institutam, 
qualis  ii»  aliis  rdms  in 
usu  erat  tempore  regni 
inchoati : sive  regnum 
fuerit  allodiale : 

XXL  Sive  feudale. 

XXn.  Successio  linealis  cognor 
iica  qwB  sit,  et  qualis  in 
ea  transmissio  jttris. 

XXm.  Successio  linealis  agna- 
tiea  qualis. 

XXIV.  Successio  qua  semper  re- 
spicitur proximitas  ad 
primum  regem. 

XXV.  An  exheredari  possit 
filius,  ne  in  regnum  stte- 
cedat, 

XXVI.  An  abdicare  quis  reg- 
num possit  pro  se  et  pro 
Uberis. 

XXVn.  Judicium  proprie  dio- 
tum  de  successione,  nec 
regis  esse,  nec  populi, 

XXV in.  Filium,  qui  ante  patris 
regnum  natus  est,  post 
nato  proefermdum, 

XXIX.  Nisi  alia  lege  delatum 
regnum  appareat. 
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XXX.  An  wpos  ex  filio  pnore 
filio  posteriori  prmferok^ 
<ur,  per  distinctionem 
explvcoh/r, 

XXXI.  Item  an  minor  frater 
superstes  regie  majoris 
fratris  fiUoprctferendus 
sit. 

XXXII.  An  fratris  filius  regis 
patruo  praeferatur. 


XXXin.  An  nepos  ex  fiUo  pras^ 
feratur  fiUos  regis. 

XXXIV.  An  minor  nepos  ex  filio 
nqpoti  mcgori  ex  filia. 

XXXV.  An  neptis  ex  memore  fiUo 
presferatur  fitiommori.. 

XXXVI.  An  filius  sororis  pra^e-^ 
rendus  filice  fratris. 

XXXVII.  An  filia  fratris  mogoris 
fratri  minori. 


I.  T EOE  qu80  fit  acquisitio  deriratiya,  sire  alienatio,  fit  aut 
-Li  lege  naturae,  aut  lege  gentium  yoluntaria,  aut  lege 
ciyili.  De  lege  ciyili  non  agimus,  id  enim  infinitum  foret,  et 
prascipuiB  de  bellis  controyersise  ex  lege  ciyili  non  definiuntur. 
Tantum  notandum  est  ‘leges  quasdam  ciyiles  esse  plane  injus- 
tas, ut  quae  bona  naufragorum  fisco  addicunt.  Nulla  enim 


• Leget  quasdam  civUet]  Ut  oUm 
apud  Anglo^  Annoricos,  Siculos.  Ve- 
teris talis  legis  in  Grsscia  mentio  apud 
Sopatrum  et  Sjrianum  in  Hermogenem. 
(Ei«  arrdirets,  pag.  107.  Ed.  Venet. 
1509.)  Christianus  rex  Dani»,  lege  de 
nanfiragorum  bonis  confiscandis  abro- 
gata, dicebat  sibi  periisse  annua  o.  au- 
reorum millia;  meminit  et  Brigitta 
mali  hujus  moris  yiit.  6.  et  Speculum 
Saxomeum  ii.  29,  de  Dania  agens,  et 
0.  Excommunicationis,  de  raptoribus. 
Tum  Tero  Crantxius  Vmdalieorum 
xtii.  40.  xiT.  1:  Cromems  PoUndeo^ 
rum  XXL  (pag.  500.  Ed.  EasU.  1555.) 

^ Spoliare  quod  genus  est 
Adde  I.  nequid  7.  D.  de  incendio, 
rnina,  naufragio.  Nicetas  Choniates  iu 
Andronici  imperio  yocat  lOov  dXoyu- 
TUToif,  (Lib.  11.  cap.  8):  ride  et  Cassio- 


dorum  nr.  7.  QuM  in  mentem  rmiit 
Bodino,  ut  talia  defenderet?  idem  sci- 
licet qui  Papinianum  reprehendit,  quod 
mori  quam  conscientiam  Isdere  malu- 
erit. [At  yero  Bodinus  occupationem 
bonorum  nanfiragio  amissorum,  Tocat 
barbarum  quid,  et  crudelitatem  tum  m 
cives,  tum  in  peregrinos,  Lib.  i.  cap.  10. 
deRepubl.  Edit.  Latin.  Francof.  1€SS; 
ubi  hsBO  addit : Jus  questis  ? Error  Jus 
facit:  at  si  non  peccatur  errore,  sed 
scientia,  scelus  est,  quod  erroris  speds 
protenditur.  Pag.  287.  Quod  spectat 
Papinianum,  ait  Bodinus,  illum  Jetum 
fortiter  magis,  quam  sapienter,  egtsae: 
qua  de  caussa  ita  statuat,  ridere  poteris 
Lib.  III.  c.  4.  pag.  458,  450.  J.  B.] 

^ Ejeci  bino  yoces  istas,  [uf  ^icod 
meum  nondum  est,  sed  mihi  dari  debet, 
mitj  qnsB,  quamquam  in  omnibua  Edd. 


Chapter  VII.  Of  the  derivative  acquisition  which  tahss  place  hg 
Law ; and  herein  of  succession  to  intestate  property. 

I.  The  deriyatiye  acquisition  or. alienation  which  takes  place  by 
Law,  takes  place  either  by  the  Law  of  Nature,  or  by  the  instituted  Law 
of  Nations,  or  by  the  Ciyil  Law.  Of  the  Ciyil  Law  we  do  not  treat,  for 
to  do  so  would  be  an  infinite  task ; and  the  principal  controyersies 
concerning  war  are  not  defined  by,  the  Ciyil  Law.  Only  this  we 
may  note,  that  some  dril  laws  are  manifestly  unjust : as  those  which 
confiscate  goods  thrown  on  shore  by  shipwreck.  For  without  any 
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causa  pripcedente  probabili,  dominium  alicui  suum  auferre 
mera  injuria  est.  Bene  Euripides  Helena  (vers.  456) : 

NcRMiy&f  tjtu»,  (€Pot,  davXtfTOP  yci*or. 

Sum  naufragus,  ^spoliare  quod  genus  est  nefas. 

Quod  enim  ju8  habet  fiscus  (yerba  sunt  Constantini)  in  aliena 
calamitate,  ut  in  re  tam  luctuosa  compendium  sectetur  f 
Dion  Prussaensis  oratione  vii.  de  naufragio  locutus:  /ui)  yapT.imm. 
eiipirore,  i Zev,  \afieiv  fifjSe  KepSavai  KcpSo^  toiovtop  cltto 
dvOpwTTWP  Suarvj^ta^'  Absit,  o Jupiter,  ut  lucrum  captemus 
tale  eso  hominum  infortunio. 

II.  1 Lege  naturae,  quae  ex  ipsa  dominii  natura  ac  vi 
seqmtur,  dupliciter  fit  alienatio,  expletione  juris  et  successione. 
Expletione  juris  fit  alienatio,  quoties  Uoco  rei  meae,  aut  mihi 
debitae,  cum  eam  ipsam  consequi  non- possum,  ^aliud  tantun- 
dem  valens  accipio  ab  eo  qui  rem  meam  detinet,  vel  mihi 


legSDtnr,  omnino  abundant,  et  eenno* 
nem  admodum  hiulonm  eflBcinnt.  Nimi- 
rum, ut  mibi  rideor  probabiiiter  conji- 
cere, Auctor  statim  roluerat  dicere,  loco 
Uliui,  quod  meum  ut,  vd  quod  mtum 
nondum  ut,  ted  mihi  dari  dehet,  eto. 
Poetea  animadrertit,  brerioa  dici  posse: 
loco  rd  mae,  aut  mihi  ddnUe : quum 
igitur  breritatis  esset  studiosissimus,  ita 
quoque  mutarit ; sed  oblitus  est  delere 
nonnulla  ex  iis  quss  jam  scripserat,  et 
qum  forsan  etiam  fusius  concepta  erant. 
Vide  infra,  Lib.  iii.  cap.  xix.  § 15.  ubi 
plane  eodem  modo  loquitur,  dum  huc 
remittit. 

« Aliud  tantundem  tm/sns]  Vide  quis 
infra  libro  iii.  c.  rlL  § 6.  Sio  ipso  na- 
tans jure  defendit  Hebrasos  Irenssus, 
(Lib.  ir.  c.49.  Mass.  dO),  qnod  in  oom- 
pensationem  opera  res  ASgyptioram 
ceperint.  ^qjapHi  enim,  iaqidt,  populi 


erant  debitoru,  non  solum  rerum,  sed  ei 
vita  sua.  Tertullianus  idem  tractans 
secundo  adrersusBiarcionem  (Gap.  30): 
JUposeunt  Mgyptii  de  Hebrais  vaoa 
aurea  et  argentea.  Contra,  Hdtrai  mu~ 
tuas  petitionu  buHiuunt,  aUeganiu  sibi 
mercedu  restitui  oportere  illius  operaria 
servitutis : et  ostendit  minus  multo  ex- 
actum  quam  debebatur.  [Adde  Clx- 
MXBT.  Alsxahdb.  StTom.  Lib.  i.  o.  33. 
p.  415.  Ed,  Oxon.]  Cum  his  oohasrent 
ea,  qua  dicentur  libro  in.  c.  11.  [De- 
leri, qnod  jam  in  contexta  poatum, 
repetierat  heio  Auctor,  exemplum  He- 
sionei,  ex  Dion.  Sioulo  petitam : ubi 
tamen,  pro  *VLviouebe,  legendum  *Hio- 
vebt,  Eioneus,  ut  ad  Hjgin.  Fabul,  155, 
obserrarit  Mnnckent^  et  dudum  antea 
obserrarerat  Meziriacus,  in  Oridii  Epist. 
p.  151.  T.  I.  nupera  E<Ut.  J.E.] 


probable  preceding  cause,  to  take  away  from  any  one  bis  right  to  bis 
own  property  is  mere  wrong.  So  Eiudpides,  Constantine^  Dio  Pm- 
Bfloenus.  [See.] 

n.  1 By  the  Law  of  Nature,  which  follows  from  the  nature  and 
force  of  ownership,  alienation  is  made  in  two  ways,  by  legal  compen* 
sation  and  by  succession. 

Alienation  takes  place  by  legal  compensation,  as  often  as,  in  the 
place  of  a thing  which  is  mine  or  is  owing  to  me,  when  I cannot  ob* 
tun  the  thing  itself,  I receive  another  thing  of  the  same  value  from 

[grot.]  ^ 
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debet  Nam  justitia  ezpletriz,  quoties  ad  idem  noo  potest 
pertingere,  fertur  ad  tantnndem,  quod  est  morali  «estimatione 
idem.  Dominium  autem  hoc  modo  transferri  probatur  a fine, 
q.  qus  in  moralibus  optima  est  probatio.  Neque  enim  juris  mm 

explementum  consequi  potero  nisi  dominus  fiam.  Frustra 
enim  erit  rei  detentio,  si  ea  uti  pro  arbitrio  non  possum.  An- 


^iT.7i.p.  tiquum  hujus  rei  exemplum  est  in  historia  Diodori;  ubi  Hesio- 
neus,  pro  his  quos  filie  suae  ab  Ixione  promissa  non  praesta- 
bantur, equos  ipsius  acripit 

2 Legibus  quidem  civilibus  scimus  vetitum  esse  ribi  jus 
quidem  ut  vis  dicatur,  si  quis  quod  sibi  debitum 
inanu  reposcat,  et  multis  in  locis  jus  crediti  amittat  qui  id 
feedrit.  Imo  etiamsi  lex  civilis  hoc  non  directe  prohiberet,  ex 
ipsa  tamen  judiciorum  institutione  sequeretur  hoc  esse  illid- 
tum.  Locum  ergo  habebit  quod  diximus  ubi  judicia  continue 
cessant;  quod  quomodo  contingat  explicavimus  supra:  ubi 
vero  momentanea  est  cessatio,  lirita  quidem  erit  acceptio  rei, 
^ alioqui  nunquam  tuum  recuperare  postis,  aufugiente 


C.  da  ip.  et 

In  * Modo  scilicet  ille,  a quo  petitur, 
/in.  h.  ad  L sciat,  aut  scire  possit,  se  debere  quod 
dquU,  petitur.  Deinde  frustra  hoc  fieret,  si 
Creditor  non  inTeniret  rationem  clam 
consequendae,  sine  ullius  injuria,  rei 


debitae,  aut  aestimationis  ejus,  ita  utfise- 
tum  a Debitore  in  jure  probari  non  pos- 
set. J.  B, 

* In  toto  isto  argumento  confer  Pu- 
FENDOuriuif,  2>e  Jure  Nat.  et  Gent. 


him  who  detiuns  or  owes  what  is  mine.  For  expletory  justice,  when 
she  cannot  restore  the  same  thing,  has  recourse  to  a thing  of  the 
same  value,  which  is  in  moral  estimation  the  same.  That  the  owner- 
ship  is  transferred  in  such  cases,  is  proved  by  the  end  of  the  pro- 
cedure, which  in  moral  cases  is  the  best  proof.  For  I cannot 
obtain  compensation  for  my  right,  except  1 become  the  owner.  My 
detention  of  the  thing  is  of  no  use,  if  I cannot  use  it  as  1 choose.  So 
in  Diodorus,  Hesioneus  took  the  horses  of  Ixion,  as  compensation  for 
what  ho  promised  his  daughter  and  did  not  give. 

2 By  the  Civil  Law  indeed,  it  is,  as  we  know,  forbidden  to 
execute  justice  for  one’s  self ; so  that  it  is  called  violence,  if  any 
one  take  by  act  what  is  owing  to  him ; and  in  many  places  he  loses 
the  right  of  a creditor  who  does  so.  And  indeed  if  the  Civil  Law 
did  not  directly  prohibit  this,  it  would  follow  from  the  institution  of 
judicial  tribunals  that  it  is  unlawful.  Thereforo  the  rule  that  we 
have  laid  down  holds,  when  the  course  of  regular  justice  is  cots- 
tinuously  interrupted,  as  we  have  explained  above,  (i.  iii.  2).  When 
the  interruption  is  momentary,  the  taking  of  the  thing  will  be 
lawful,  in  case  you  cannot  otherwise  recover  what  is  yours;  for 
example,  if  your  debtor  be  running  away.  But  the  establishment  of 
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forte  debitore.  Sed  dominium  a judicis  addictione  erit  exspec- 
tandum, quod  fieri  solet  in  repressaliis,  de  quibus  infra  erita^n^r. 
agendi  locus.  Quod  si  jus  quidem  certum  sit,  sed  simul  mo- 
raliter  certum,  per  judicem  juris  explementum  obtineri  non 
posse,  puta  quia  deficiat  probatio ; in  hac  etiam  circumstantia 
cessare  legem  de  judiciis,  ^et  ad  jus  rediri  pristinum  verior 
sententia  est 

III.  Successio  ab  intestato  qum  dimtur,  ^posito  dominio,  sotodeJwL 
remota  omni  lege  civili,  °ex  conjectura  voluntatis  naturalem 
habet  originem.  Nam  quia  dominii  ea  vis  erat,  ut  domini 
voluntate  transferri  in  alium  posset,  etiam  mortis  causa,  ac  re- 
tenta possessione,  ut  supra  diximus;  si  quis  voluntatis  su» 
nullam  edidisset  testationem,  cum  tamen  credibile  non  esset 
ejus  eum  mentis  fuisse,  ut  post  mortem  suam  bona  occupanti 
cederent,  sequebatur  ut  ejus  esse  bona  intelligerentur,  cujus  ea 
esse  voluisse  defunctum  maxime  erat  probabile.  Defunctorum 
voluntatem  intelUxisae^  inquit  Plinius  junior,  pro  jure  eat. 

Creditur  autem  in  dubio  id  quisque  voluisse  quod  aequissimum 

Lib.IT.  cap.  11.  J.  B.  quoniam  creditur  paUrfamilUu  tponU 

^ Ex  collectura  voluntatU  natura-  sua  his  relinquere  legitimam  heredita- 
lem  habet  originem]  Ideo  fideicommissa  tem,  ait  Paulos  L.  conficiuntur.  8.  § 1.  D. 
dari  possunt  ab  intestato  succedentibus,  de  Jure  CodiciUorum, 


ownership  must  be  waited  for  till  the  judge  assigns  it,  as  is  usual  in 
reprisals ; of  which  we  shsU  hereafter  treat.  But  if  the  right  be 
certain,  and  at  the  same  time  It  be  morally  certain  that  compensa- 
tion cannot  be  obtained  from  the  judge ; for  example,  for  want  of 
proof;  the  truer  opinion  is,  that  under  the  circumstances,  the  law 
concerning  the  tribunals  ceases,  and  the  matter  reverts  to  the  pris- 
tine rule. 

UL  Succession  to  intestate  property,  setting  aside  the  Ciril 
Law,  has  its  natural  origin  in  the  conjecture  of  the  will  of  the  last 
possessor.  For  inasmuch  as  the  force  of  ownership  was  such  that 
the  property  might,  by  the  will  of  the  owner,  be  transferred  to 
another,  eten  on  account  of  approaching  death,  and  with  possession 
retained,  as  we  hare  said  before ; if  any  one  has  made  no  manifesta- 
tion of  his  will,  and  yet  it  be  not  credible  that  he  was  so  minded  that 
his  property  should  after  his  death  come  into  the  hands  of  any 
one  who  should  take  possession  of  it;  it  followed  that  the  pro- 
perty should  belong  to  him  to  whom  it  was  most  probable  that 
the  defunct  person  wished  it  to  belong.  As  Pliny  says.  It  is  a rule 
of  law  to  understand  the  will  of  persons  defunct.  And  in  a doubt- 
ful case,  erery  one  is  supposed  to  hare  willed  that  which  is  most 
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atque  honesiLssimam  est.  In  hoc  autem  genere  prima  est 
causa  ejus  quod  debetur,  proxima  ejus  quod  etsi  non  debetar, 
officio  congruit 

Fruie.puci.  IY«  1 Disputaut  Juriscousulti,  an  alimenta  a parentiboB 

dettaLexe.  •-i  • 

debeantur?  Nam  quidam  sentiunt  esse  quidem  natu* 
rationi  satis  consentaneum,  ut  a parentibus  alantur  liberi, 
Mi.  p^<i»  debitum  tamen  non  esse.  Nos  omnino  distmguendum  arbitra- 
^ larottHn.  4-^  debiti,  quod  stricte  interdum  sumitur  pro  ea  ob- 
ligatione, quam  inducit  jus  expletorium ; interdum  laxius,  ut 
significet  id  quod  nisi  inhoneste  omitti  non  potest,  etiamsi  ho- 
nestas illa  non  ex  justitia  expletrice,  sed  ex  alio  fonte  profi- 
ciscatur. Est  autem  id  de  quo  agimus  (nisi  lex  aliqua  humana 
accedat)  debitum  illo  sensu  laxiore.  Ita  accipio  quod  dixit 
Valerius  Maximus:  Parentes  nos  alendo^  inquiens,  nepotum 
Torn.  ii.  p.  nutriendorum  debito  alligarunt.  Et  Plutarchus  in  libello  ele* 
gantissimo  de  prolis  amore:  o\  naiSe^  wv  o<f>ei\ipia  tov  kX^ 
pov  exSexofievoi'  ^liberi  hereditatem  ut  sibi  debitam  exspeo- 
tant.  Quia  dat  formam,  dat  qu»  ad  formam  sunt  necessaria, 
dictum  est  Aristotelis : quare  qui  causa  est  ut  homo  existat,  is 
quantum  in  se  est,  et  quantum  necesse  est,  prospicere  ei  debet 
de  his  qn»  ad  vitam  humanam,  id  est,  naturalem  ac  socialem, 
nam  ad  eam  natus  est  homo,  sunt  necessaria. 


* Distiogaendom  potius  inter  tempni, 
qno  liberi  non  poisnnt  sibi  ipsi  alimenta 
qnnrere,  et  tempus,  quo  id  possnnt. 
Priori  tempore,  omnino  et  ex  jure  stric- 
to parentes  liberos  alere  tenentur : pos- 
teriori, non  ita  tenetur,  sed  nemo  est 
tamen,  cui  potius  de  alimentis  prospi- 
eere,  et  bona  sua  etiam,  yel  saltem  ma- 
jorem partem,  relinquere  eos  honestum 
sit.  J,B. 

• Liberi  hereditatem  ut  sibi  debitam 


eaepeetant]  Julianus  Cosaribus  mat 
Tc  yap  vofufio»  briTphrtiw  rcrv  bgaio» 
* ^quum,  liberis  hereditatem  retiu^ 
qui.  (pag.  834  u.  Bdit.  JS^tanhem.)  Etiam 
filiabus,  qnasjuxta  filios  heredes  paren- 
tum fuisse  more  antiquissimo  testatur 
Jobi  historia  in  fine.  Hanc  equitatam 
respiciens  Augnstinafl^  ne  ab  eodesia 
quidem  recipi  vult  bona  eorum,  qui  libe- 
ros suos  exheredabant.  Loca  sunt  libro 
I.  de  Vita  Clericorum^  (cap.  3)  et  ser- 


equitable  and  proper.  And  in  this  case,  the  fint  clum  is  that  which 
is  strictly  due ; the  next  that  which,  though  not  strictly  due,  is  con- 
formable to  duty. 

IV.  1 Jurists  dispute  whether  children  have  a right  to  aliment 
from  their  parents.  For  some  are  of  opinion  that  it  is  indeed 
agreeable  to  natural  reason  that  children  should  be  supported  by 
their  parents,  but  that  it  is  not  a debt  or  due.  We  make  a dis- 
tinction as  to  the  word  ddbt  or  due;  which  strictly  taken,  is  sometimes 
taken  for  the  obligation  introduced  by  expletory  jus  ; but  sometimes, 
more  laxly,  that  which  cannot  be  decently  omitted,  though  that  de* 
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2 Ea  de  causa,  instinctu  sdlicet  naturali,  cetera  quoque 
animantia  proli  sue,  quantum  neoesse  est,  alimenta  suppedi- 
tant Unde  Apollonius  Tyanens  quod  ab  Euripide  erat  dio- 
tum,  (Androm.  rers.  418) : 

^hvavt  d*  avOpfowoitnv  17  rexpa, 

Cunetifl  hominibus  liberi  rita  altera. 

Ita  emendabat : 

i 

^Trao-i  dc  (ooco-cy  tj  ^frvx^  rtanu 

AnimantibuB  quasi  rita  sunt  partus  sui : 

Plurimis  sane  allatis  argumentis  ^quibus  insitum  hunc  affectum 
probat»  qum  videre  est  apud  Philostratum  libro  vii.  capite  sep-  cap.  14, 
timo  et  octavo : cum  quo  loco  optime  consentit  is  qui  est  apud 
Oppianum  de  venatu  tertio»  et  de  piscatu  primo.  Et  in  Dic- 
tye  tragmdia  idem  ille  Euripides  hanc  unam  omnium  legem 
esse  mt»  qu»  et  hominibus  inter  se»  et  cum  ceteris  animanti- 
bus communis  sit:  hinc  jurisconsulti  veteres  liberorum  educa- 
tionem ad  jus  naturale  referunt»  id  est»  ad  illud  quod  cum  in-  Pr.imtde 
stinctus  natnrm  aliis  quoque  animantibus  commendat»  nobis 
ipsa  prmscribit  rado.  Naturalis  stimulus^  ut  Justinianus  lo- 
quitur,  id  est,  aropy^y  parentes  ad  liberorum  educationem 
hortatur.  Idem  ahbi:  Filium  vel  filiam  alere  patri  necesse^^^^ 

L.UU.  a de 

Inone  Ln.  a<ijFV^ref  in  .Eremo»  ri  tamen  «roS  irarpde  KXnpoif  Leges  qtue  ceto- ub,  5. 
id  opus  Augpastini  est.  Posuit  ea  Gra*  nem  tutor  Aomtnee  plurimis  diJffkrenHis 
tianns  in  causa  xiii.  qusst.  iL  (c.  8)  et  tnotoem  pugnant,  in  hae  re  tam  apud 
causa  xyii.  quest,  iy.  in  fine.  (0.  43).  barbaros  quam  apud  Romanos  eonsen- 
Procopius  Persicorum  1 : ol  v6poi  tw  tiuni  atque  conspirant,  %d  liberos  domi-- 
biaXXdooosrt  dXXijXots  cfei  iv  naotv  nos  pronuntient  rerum  a patre  relieta- 
dvSpdnoie  paxdpevoi,  ivravda  is  re  rum.  (Gap.  11.) 

*P<0/ia£ot«  Kal  ndot  fiapfidpote  j^vvlaoi  ^ Quibus  insitum  hunc  c^gbetum  pro-, 
re  Kttl  J^uvopoXoyovvree  aXXqXott  «cv-  bat"]  Plinius  x.  33.  de  Hirundinibus, 
ptove  dnoifiaivovei  rove  erdiSae  elsai  Injietu  summa  aquitaie  altemani  cibum, 

cency  proceeds  not  from  explotory  justice»  but  from  some  other 
source.  Now  what  we  here  speak  of  is  (except  there  be  in  addi- 
tion some  human  law)  a debt  or  due  in  the  laxer  sense.  Bo  Ya- 
lerius  Maximus»  Plutarch.  [See.]  That  he  who  giyes  the  fiorm  gives 
what  is  requisite  to  the  form,  is  a dictum  of  Aristotle.  Therefore 
he  who  is  the  cause  of  a man’s  existence»  ought,  as  far  as  he  can 
and  as  far  as  is  necessary»  to  provide  him  with  the  things  necessary 
to  human  life»  that  is»  natural  and  social  life. 

2 Bo  other  animals  by  natural  instinct  provide  for  their  ofispring. 

Hence  Apollonius  Tyanseus  so  amends  Euripides»  and  giyes  many 
ai^guments»  which  see  in  Philostratos;  and  so  Appian:  and  Euripi- 
des in  the  Dictys, 


Jpud  Stobm. 
P.474.] 
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Lib.  iL  SO. 
p.94. 


InH.  OraL 
vU.  1. 

Frag.  !▼.  2. 


L.  Si  quii  S. 
9 J^4. 
D.dtagnoi€. 
lib. 


C Cum  habe- 
ret 5.  tUeoqui 
dux.  quam 
polLadui, 


L.vU.lh 

C.  dibOH. 
qua,  Ltb.  t. 
I 1.5. 1.  8. 

D.  detqfn. 
lib. 


est  propter  ipsam  naturam.  Diodorua  Siculos:  ayad^  yap 
fi  (J>vai9  SiSdaKokos  awaon  toc9  €o*Tc  wpo^  Sgariiptiais 

ov  fxovov  eavTwv,  czAAd  «*ai  twv  yevrwfievwr,  Sid  'rijq  avyye^ 
poi/9  <Pi\dl^aHaq  Tas  eis  atSiov  ayovaa  ^gafAovtjq  kvk^ 

Xoi/*  Optima  quippe  magistra  natura  est  cunctis  animanti- 
bus,  non  tantum  ad  sui,  sed  et  ad  prolis  suce  conservationem, 
ut  cognata  hac  caritate  continua  successio  ad  cetemUatis 
circulum  perveniat.  Apud  Quintilianum  filius,  partem  jure 
gentium  peto.  Sallustius  testamentum  quo  filius  excluditor 
impium  dixit.  Et  quia  naturale  est  hoc  debitum,  ideo  etiam 
vulgo  qusBsitos  alere  mater  debet. 

3 Et  quanquam  ex  damnato  legibus  concubita  natis  nihil 
relinqui  leges  Romanas  volebant,  sicut  et  naturalibus  ne  quid 
relinquere  necesse  esset  caverat  lex  ^Solonis,  canones  Christi- 
anse  pietatis  hunc  rigorem  correxerunt,  qui  docent  quaiibos- 
cumque  liberis  id  recte  relinqui,  imo  si  opus  sit  relinquendam 
etiam,  quod  ad  alimenta  necessarium  est.  Nec  aliter  capien- 
dum  quod  dici  solet,  legitimam  humanis  legibus  tolli  non 
posse,  quatenus  scilicet  in  legitima  insunt  alimenta  necessaria. 
Nam  quod  supra  est,  tolli  potest  non  repugnante  natura. 

4 Ali  autem  debeat  non  tantum  liberi  primi  gradus,  sed 
et  secundi,  si  ita  res  ferat,  et  ulterioris : quod  ostendit  Justi- 
nianus, cum  non  filios  tantum,  sed  et  qui  deinoeps  sunt,  alendas 


^ M«moria  hoio  fefeUit  Aaotorem 
BOBtrun.  Solon  enim  non  boItH  pn- 
rentcB  necaamtate  aliquid  relioqnendi  na- 


t»  ex  concubitu  iUegidmo ; Bod  oootia 
liberoa  natonleB  acdTii  neccBsitate  alao- 
dorum  parentum:  Td  |ti|dd  Tpit  ^ 


Hence  the  old  jurists  refer  the  bringing  up  of  children  to  Notursl 
Law;  that  is,  to  that  class  of  things  which  Instinct  recommends  to 
animals,  and  Reason  to  man.  Bo  Justinian,  Diodorus  Siculus,  Quin- 
tilian. Sallust  calls  a testament  in  which  the  son  is  excluded,  impicm. 
And  since  this  is  a natural  due,  the  mother  ought  to  support  her 
children  of  which  the  father  is  uncertain. 

3 And  though  the  Roman  Laws  directed  that  those  bom  of  a co- 
habitation condemned  by  the  laws  should  haye  no  legal  inheritance, 
as  the  law  of  S<don  proyided  that  it  was  not  necessary  to  leaye  anything 
to  natural  children ; the  rules  of  Christian  piety  corrected  this  rigour, 
and  teach  that  all  children  may  rightly  have  that  left  them  by  their 
parents,  and  if  need  be,  should  haye  that  left  them,  which  is  sufficient 
to  support  them.  And  thus  is  to  be  taken  what  is  usually  said ; that 
the  lawful  share  of  the  inheritance  {legitima)  cannot  be  taken  away 
by  human  laws : that  is,  so  far  as  this  lawful  share  implies  necessary 
aliment.  For  what  is  more  than  this  may  be  taken  away  without 
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propter  ipsam  natnram  pronuntiat : quod  ad  eos  etiam  produ- 
oitnr,  qui  per  mulieres  ex  nobis  veniunt,  si  aliunde  itii  non 
possunt 

y.  1 Debentur  quidem  et  parentibus  alimenta:  quod 
non  legibus  tantum  pro^tum  est,  s^  vulgari  proverbio  'dirri- 
ireXapyetv ; adeo  quidem  ut  laudetur  Solon,  quod  qui  id  non 
faeermit  eos  notarit  infamia.  Sed  non  hoc  leqne  est  ordinarium 
atque  illud  quod  de  liberis  dbdmus;  nam  liberi  oum  nascuntur 
nihil  aecum  afferunt  unde  vivant : adde  quod  vivendum  diutius 
habent  quam  parentes : atque  ideo  ricut  honor  et  obsequium 
parentibus  debetur,  non  liberis,  ita  educatio  liberis  magis  quam 
parentibus:  quo  sensu  aodpb  illud  Luriani:  koI  Toi  ye  ninMMc. 
<pvai^  Tot9  TrarpcuTi  roi/9  iratM$  ikoKKov  rocy  ttcluti  tov9 
Traripa^  cTrirarrei  (f>iKe7v'  Moffis  natura  jubet  a parentibus 
liberae,  quam  a Ubeiie  parentes  diligi.  Et  illad  Aristotelis:  umc-tul 
fcaXXor  avvtpKsierrcu  ro  ou  yevvijOerre,  f/  ro 
fuvov  iroffjcravTf.  ro  yap  avroS  oiKeias  a<f>  ou. 

Magis  afficitur  causa  gignens  erga  genitum,  quam  genitum 
erga  gignentem.  Nam  quod  eas  aliquo  ortum  est,  id  ei  quad 
proprium  est. 

2 Hino  fit»  nt  etiam  mtra  auxilium  legis  ciyilis  prima  bo- 
norum snocesflio  liberis  deferatur;  quia  creduntur  parentes 
illis»  ut  corporis  sui  partibus»  non  tantum  de  necessariis»  sed  et 

hraipw  yevo/ihfoit  kirdvayK€9  cTvat  r *A»rtir9\apiy€iv\  Tide  Leonem 
To&«  iratripM  Tpi4>ti»  eto.  ait  Fldtab-  Afrum  libro  ix.  de  Netro.  (Pag,  388. 

CHUSfin  ejus  YU.  p«g.  90  b.  J.  B.  Bd.  JElxevir,) 


transgressing  Natural  Law. 

4 Not  only  descendants  in  the  first  degree»  but  in  the  second»  if 
necessary»  and  in  ulterior  degrees»  ought  to  be  supported.  So  Jus- 
tinian. And  this  extends  to  those  who  are  descendants  through  females» 
if  they  hare  no  other  source  of  support, 

T.  1 Also  aliment  to  parents  is  due  from  their  children : which 
is  not  only  a matter  of  law,  but  expressed  by  a proTcrbial  term  refer- 
ring to  the  supposed  filial  piety  of  the  stork.  And  Solon  is  praised  for 
marking  with  infamy  those  who  do  not  dischaige  this  due.  But  this 
is  not  BO  ordinarily  applicable  as  the  rule  concerning  children ; for 
diildren»  when  they  are  bom,  bring  with  them  nothing  on  which  to  liye: 
add  to  which»  that  they  hare  to  Ure  longer  than  the  parents  hare. 
Therefore  as  honour  and  obedience  are  due  to  parents,  not  to  children, 
so  support  is  due  to  children  more  than  to  parents.  So  Lucian  and 
Aristotle. 

2 Hence»  eren  without  the  aid  of  the  Ciril  Law»  the  first  rule  of  suo- 
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de  his,  quffi  ad  vitam  snavios  honestiosque  transigendam  per- 
tinent, quam  uberrime  voluisse  prospectum,  ab  eo  maxime  tem- 
pore, quo  ipsi  rebus  suis  frui  non  possent.  Ratio  naturcUis, 
inquit  Paulus  Jurisconsultus,  quasi  lex  quaedam  tacita  Uberis 
damiu  parentum  hereditatem  addicit^  velut  ad  debitam  successio- 
^7^1.  nem  eos  vocando.  Papinianus  vero:  ^Non  sic  parentibus 
^ liberorum,  ut  liberis  parentum  debetur  hereditas.  Parentes 
ad  bona  liberorum  ratio  miserationis  admittit:  liberos  not- 
turee  simul  et  parentum  commune  votum;  id  est,  liberos 
hereditas  sequitur  partim  quidem  ob  prmeisum  debitum  natu- 
rale, partim  ex  conjectura  naturali,  qua  parentes  creduntur  id 
velle,  ut  liberis  quam  optime  prospectum  Sanguini  hono^ 
Lib.T.a  'rem  debitum  reddidit,  mt  VaJerius  Maximus  de  Q.  Horteiisio, 
qui  filium  minus  sibi  probatum  heredem  scripserat  Huc  speo- 
9G0r.zo.ii.  tat  illud  Apostoli  Pa^:  ov  yap  o^/Xei  rd  reicra  rols  *yo- 
revai  9tiaavpt(^€iv,  dX\’  oi  voir  reicroiy.  Non  enim 

liberi  parentibus,  sed  parentes  liberis  rem  congerere  et  servare 
debent. 


^ Non  9%e  parmHbu»  Uberonm,  vi 
libirUpareniitmdebetnrhor^^  Phflo 
do  Viia  MoHt  iii.  (Fug.  S89  b.  Ed. 
Paris,)  6 v6fio2  iori 

K\tipoPOfi€iadat  Toiv  yovM  viri  nral^ 
Smr,  dXXd  /iti  tovtovv  KXtipovofiel»,  ri 
fik»  dirsvKraiov  Kal  iraX.//i0i|/ior 
Xao-t*  Cunt  Ux  sit  natnns  ut  Uberi 
parentibus,  non  parentes  liberis  in  bona 
succedant,  Moses  id  quod  contra  votapa.^ 
rentum  matique  ominis  erat  texit  silen~ 
Uo.  Xenophon  hbTon,  Socraticorum: 
6 pkn  dvdp  'roTe  iiiXXovoiv  Soeadat 
waiol  •jrpoKaraoKSvd^ei  irairra  Soa  dv 
oUrrai  ovvoloeuf  abroie  irpds  t6s  filo». 


Kal  Taura  ds&»  tuvrirai  irXcroTa’  Vir 
iis  quos  habiturus  est  liberisparat  omsda 
qua  usui  fore  ad  vitem  puUA,  et  91a- 
dem  quam  maxima  potest  in  copia,  (Cap. 
2.§«). 

* Ut  nepos  flii  loco  succedat]  Qaod 
Hebnei  dicniit,>Uittf  etiam  in  sepuiehro 
succedit;  liem : filii  filiorum  sunt  ten- 
quam  filii.  (Vide  Selden.  De  Success 
sionib.  ad  Leges  Hebr.  Lib.  i.  c.  1 et  2 )• 
Meminit  ejus  jnria  nt  naturelu  Jaechi- 
adee  ad  Danielem  t.  2:  Mquissimum 
esse  videtur  nepotes  neptesque  ui  patria 
sui  locum  succedere,  ait  Jostinianos  ti- 
tulo institutionum  de  Hereditatibus  qns» 


cession  is,  that  the  goods  go  to  the  children ; because  the  parents  are 
belieyed  to  hare  intended  to  provide  for  them,  as  for  parts  of  their 
own  bodies,  not  only  necessaries,  but  all  things  which  pertain  to  an 
agreeable  and  decent  life,  and  especially  after  they  cease  to  be  able  to 
enjoy  their  property.  So  the  Jurists  Paulus,  Fapinian.  So  Valerius 
Maximus  says  of  Hortensius,  when  he  made  his  son  his  heir,  though 
disapproving  his  character,  that  He  rendered  the  due  honour  to  the  He  of 
Hood.  So  St  Paul,  2 Cor.  xii.  14. 

VI.  It  is  ordinarily  the  case,  that  the  father  and  mother  provide 
for  their  children,  and  therefore,  so  long  as  they  are  alive,  the  grand- 
father and  grandmother  are  not  bound  to  furnish  them  aliment;  but 
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VI,  Quia  Tero  et  hoc  ordinarium  est,  ut  pater  materque 
liberis  sms  prospiciant,  ideo,  dam  illi  extant,  ari  arisrque  ad 
alimenta  danda  teneri  non  intelliguntar : ubi  illi,  eorumre  alter 
defecerit,  sequam  est,  ut  avus  ariaque  pro  mortuo  filio  filiaque 
curam  suscipumt  nepotum  ao  neptium : quod  et  in  parentibus 
longus  remotis  pari  ratione  procectit.  Atque  hinc  ortum 
traxit  jus  illud,  ‘ut  nepos  filii  loco  succedat,  quemadmodum  ^7. 
Ulpianus  loquitur.  Id  Modestinus  dixit,  rdp  tov  varpot 
aTToOavovTOi  *roTrov  irXffpovv.  Justmianns,  rtjv  *fraTp(pav 
vweuTiemi  To^w.,  Issus  oratione  de  Philoctemonis  hereditate, 
hoc  ipsum  *yocat  eiravtivai.  Philo  Judmus:  uiwvol  yap  wa-  Leifatumad 

/ * H ^ 'r  * n 

Tepofv  awouaifovTwv  ev  viwv  Ta^ei  wapa  ^airvots  Karapiv- 
povvrac  Nepotes  parentibus  mortuis  apud  avos  filiorum  oh» 
tinent  locum.  Vicariam  hanc  successionem,  ^qum  per  stirpes 
fit,  reprassentationem  yocare  amant  recentiores  jurisconsulti ; 
quam  yaluisse  etiam  apud  Hebrasos,  divisio  agrorum  terrae 
Jacobi  filiis  ^promissas,  aperte  satis  ostendit  Sicut  filius  et 


ab  intestato  defimmtnr.  (§  S).  Pietati 
id  adacribit  Eginhardiu  in  Vita  Caroli 
Magrd,  ( Cap.  9.  Ed.Sckminch. ) «cartdv- 
rav  ei«  t6v  litov  yovim^  r6irov  ^ei- 
o-cXOciM'  PotUnu  in  tui  quemque  pa- 
renHt  locum  tubire^  dixit  Michael  Atta- 
liata. 

* Loens  est  pag.  467.  Ed,  Week. 
*0  ydp  vofioe  ovk  iq  4ravUvai,  eaV  /id 
vidir  iraraXixfi  yinjctoi».  Bed  ibi  non 
agitnr  de  successione  Nepotis  in  locnm 
filii,  yemm  de  Pilii  Adoptiyi  reditu  in 
frmiliAm  Patris  Natnnlis,  qui  reditus 
fieri  non  poterat,  nisi  ipse  in  familia 
Patris  Adoptiyi  reliquisset  filium  legi- 


timum: idqne  secundum  Legem  Solo- 
nis, qusB  legitur  integra  apud  Demo- 
BTHEUBif,  Orai.  in  Leoehar.  pag.  673 
B,  Adeoque  locus  omnino  alienus  est 
a r^  de  qua  agitur.  J.  B. 

k Quee  per  tUrpet  fi(\  Sic  in  sortien- 
dis urbibus  inter  Heradidas  Proclo  et 
Eurystheni,  ut  ab  Aristodemo  yenien- 
tibus,  una  sors  ftiit  contra  Temennm  et 
Cresphontem : meminit  Apollodorus  libro 
II.  (c.  8.  § 4).  Pausanias  (Jlfesseittac. 
e.  3).  Strabo  Lib.  yiii.  [pag.  864]. 

^ Posteri  Ephraimis  et  Manassis 
non  tantum  propter  ywr^tfsentaftofiir 
partem  habuerunt  Terra  promissas: 


when  the  parents,  or  one  of  them,  fails,  it  is  equitable  that  the  grand- 
father and  grandmother  should  undertake  the  care  of  the  grandchil- 
dren for  their  defunct  son  and  daughter:  and  this  goes  on  in  like 
manner  to  parents  still  further  remoyed.  And  hence  is  the  origin  of 
that  right  by  which  the  grandson  succeeds  in  the  place  of  the  son,  as 
Ulpian  speaks.  See  Modestinus,  Justinian,  Ibsbus,  Philo  Judseus,  De- 
mosthenes. This  yicarious  succession  by  &mily  branches,  the  more 
recent  Jurists  call  RepreeenUUion.  This  prerailed  among  the  Hebrews 
also,  as  the  dirision  of  the  promised  land  among  the  sons  of  Jacob, 
plainly  shews.  [Ephnum  and  Manasseh,  the  sons  of  Joseph,  having 
a lot ; but  in  fact  they  had  eauik  a lot,  being  adopted.  J.  H.] 
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filia  proximi  sunt  cuique,  ita  et  qm  ex  filio  filiave  nascontiir, 
p-ona.  ut  Demostl^enes  oratione  adversus  Macartatum. 

YII.  Qu8b  autem  diximus  hactenus  de  conjectura  yolun- 
tatis,  ita  locum  habent,  nisi  in  diversum  indicia  suppetant.  In 
hoc  indiciorum  genere  primum  habet  locum  abdicatio,  quse 
Grsscis,  tum  ^exheredatio,  qu»  Romanis  fuit  usitata.  Ita 
tamen  ut  ei,  qui  mortem  peccatis  suis  meritus  non  est,  ali- 
menta prsastanda  sint,  ob  eam  quam  supra  attulimus  ra- 
tionem. 

yill.  1 Sed  et  iUa  regul»  exceptio  addenda  est,  si  non 
satis  constet  hunc  illo  esse  genitum.  Verum  est  de  factia 
nullam  esse  certam  perceptionem:  sed  ea,  qu»  solent  in 
hominum  conspectu  fieri,  sui  generis  certitudinem  habent  ex 
testimonio:  quo  sensu  mater  certa  esse  dicitur,  quia  inveni- 
untur qui  qu89ve  partui  et  educationi  adfuerint : at  de  patre 
odiff  Lsie.  hujus  gradus  certitudo  haberi  non  potest,  quod  Homems 
indicat  dicens : 

Ov  ydp  fT»  ri£  y6vov  oMt  aiwyiw. 

Generis  nemo  sibi  conscius  ipse  est. 

Et  eum  sequutus  Menander^ : 

yhp  otte  irwff  iyfivaro. 

Nemo  ipse  novit  quo  sit  exortus  satu. 

dc  enim  ambo  unam  tantam  sortiri  de-  ipse  obserrat  in  Nota  ad  § seqn.  J,  B, 
bnissent,  qnalem  Josephus  pater  ipso-  i Exheredatio^  qtuB  Bomams  Jkit 
mm  coDsequutums  erat.  Veram  adop-  utiiaia]  Vide  Baba  Kama  cap.  ix.  § 10. 
tionis  jns  heio  raluit,  at  Aactor  noster  ride  infina  § xxt. 


VII.  What  we  have  said  of  the  conjectured  will,  holds  only  if 
there  be  no  evidence  to  the  contrary.  Amongst  such  evidence,  the 
first  place  belongs  to  aJbdica;^on  of  a son,  which  was  practised  by  the 
Greeks,  as  exheredation  [disinheriting]  was  by  the  Romans : but  thla 
rejection  or  disinheriting  of  a son,  if  he  had  not  merited  death  by  his 
crimes,  was  to  be  so  limited  that  he  was  to  be  provided  with  aliment, 
as  we  have  stated  above. 

Vm.  1 To  the  rule  of  a man  providing  for  a son,  this  exception 
also  is  to  be  added ; if  it  be  not  sufficiently  certain  that  he  is  really  his 
son.  Things  which  are  done  in  the  sight  of  men  have  a certain  degree 
of  certainty  from  testimony ; and  as  persons  are  usually  present  at  the 
birth  of  a child,  the  mother  is  known,  but  the  father  cannot  be  known 
with  the  same  certainty.  So  Homer,  Menander. 

Hence  it  was  necessary  to  find  some  other  way  in  which  it  might  be 
known  who  was  the  father  of  a child : and  the  way  is,  marriage  in  its 
natural  state,  that  is  cohabitation,  the  woman  being  in  the  custody  of 
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Qui  et  alibi  [Apud  Stob.  Fhrileg.  tit  76] : 

dc  fujTTjp  <l>iK6T€nfOt  fuiXXop  frarpbtf 
*H  fUp  yap  avtijs  otbfp  vl6p,  6 d*  ottrai. 

Mater  tenerias  liberos  adamat  patre: 

Quia  mater  esse  scit  suos,  pater  autumat 
Ideo  ratio  aliqua  reperienda  fuit,  qua  probabiliter  constaret 
quia  esset  partus  cujusque  pater.  £a  ratio  est,  conjugium 
sumtum  in  terminis  naturalibus,  id  est,  consociatio,  qua  femina 
sub  maris  custodia  constituitur.  Sed  .etsi  alio  quovis  modo 
constet  quis  fuerit  pater,  aut  pater  id  pro  explorato  habuerit, 
naturaliter  is  partus  non  minus  quam  alius  quivis  succedet. 
Quidni?  cum  etiam  ™ extraneus  palam  pro  filio  habitus, 
quem  adoptatum  vocant,  succedat  ex  conjectura  voluntatis  ? 

2 Naturales  vero,  etiam  post  lege  introductum  eorum 
discrimen  a legitimis, 

(T&p  yprf<ri<ap  yap  ovhip  ^pt€£  evdceir 
poaovtrtp. 

Notha  parte  nulla  sobole  legitima  minor, 

8ed  lege  premitur. 

Ut  dixit  Euripides)  possunt  tamen  adoptari,  nisi  lex  obstet. 
Atque  id  olim  permittebat  lex  Romana  Anastasii,  sed 
in  justi  matrimonii  favorem  difficilior  quiedam  ratio  eos  legi- 

* Habet  ab  Eustjlthio,  in  Homer.  oVie  tov  xot*  iywero  &c.  J'.  B. 
pag.  1412.  Ed,  Rom,  nbi  tamen  alio  » Exfraneut  palam  pro  JUio  habU 
modo  et  aengn,qnem  Anetor  ipse  aequi-  tu$\  Aut  nepos  in  filium  adoptatus,  ut 

tur  in  rersioDe  sua:  AMv  ydp  ovMt  a Jacobo  nepotes  Ephraim  et  Manassee. 


WrM.Attdfih 
whnie.i 
n xxviL  ed. 
Dlndorf.l1 


the  man.  But  iHt  be  known  in  any  other  way  who  is  the  father,  or 
the  ffither  hare  ascertained  the  fact,  such  offspring,  as  well  as  any 
other,  does  by  Natural  Law  succeed.  Why  not?  Since  a stranger, 
adopted  as  a son,  also  succeeds  from  the  conjectured  will. 

2 Natural  children,  eren  after  the  law  has  made  a difference  be- 
tween them  and  legitimate  children,  [see  Euripides,]  may  be  adopted 
[by  the  father],  except  the  law  interpose.  This  was  formerly  permitted 
by  the  Roman  Law  of  Anastasius : but  afterwards,  in  order  to  favour 
legitimate  marriage,  a more  difficult  way  of  putting  them  on  a footing 
of  equality  with  legitimate  children  was  introduced,  per  curim  ablatio- 
nem^ by  offering  them  to  be  Curiales  [a  burthensome  condition],  or 
by  subsequent  marriage  [of  the  parents].  An  example  of  the  old 
adoption  of  natural  children  we  have  in  the  sons  of  Jacob,  who  were  by 
their  father  made  equal  to  the  sons  of  fi*ee  women,  and  received  eqmd 
parts  in  the  inheritance. 
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timis  saquandi  reperta  est,  per  curi»  oblationem,  aut  sabse* 
quens  matrimonium.  Exemplum  veteris  adoptionis  natura- 
lium est  in  Jacobi  filiis,  qui  adsBquati  a patre  sunt  liberanun 
mulierum  filiis,  et  mquis  partibus  hereditatem  creverunt 

3 Contra  evenire  potest,  non  ex  lege  tantum,  sed  et  ex 
pactione,  '^ut  qui  ex  conjugio  nati  sunt,  alimenta  sola  habeant, 
aut  certe  excludantur  a prssdpua  hereditate.  Conjugam 
tali  pacto  initum  etiam  cum  libera  femina  concubinatum 
e.  Hebrmi  vocant,  quale  erat  Abrahami  cum  Cethura,  cujus 
liberi  perinde  ut  Ismael,  ancili»  Agaris  filius,  dona,  id  est, 
legata  qu»dam  acceperunt;  hereditatem  autem  non  creve- 
runt. Tale  est  matrimonium  ad  morgengabicam  quod  dici- 
tur: a quo  non  longe  abeunt  secund»  nupti»  ^apud  Bra- 
bantos:  nam  rerum  soli,  qu»  exstabant  cum  matrimonium 
prius  solveretur,  proprietas  acquiritur  prioribus  liberis. 

IX.  1 Ubi  desunt  liberi,  quibus  naturaliter  deferatur 
successio,  minus  expeditum  est,  nec  ulla  in  parte  magis 

B Vi  qui  ex  an{fugio  naii  tuni,  ali*  Occid,  Lib.  u.  a 76]. 
menta  tola  haheant]  Ut  olim  filii  post  o Apud  Brdhantot]  Vide  legem  si- 
primam  geniti  in  Mexicanis  terris.  [Vide  milem  yeterum  Bnrgundioniim,  lib.  i. 
Fr.  Lopez  de  Gomara,  Hiet,  gener,  Jnd,  tit.  i.  n.  2.  [De  Brabantis  yide  Petram 


3 On  the  other  hand,  it  may  happen,  not  only  by  law  but  by  com- 
pact, that  children  bom  in  marriage  may  receive  aliment  alone,  or  at 
least  may  be  excluded  from  the  principal  inheritance.  A marriage  con- 
tracted on  such  a compact,  eren  with  a free  woman,  the  Hebrews  called 
concubinage ; such  was  the  marriage  of  Abraham  with  Keturah,  whose 
children,  like  Ishmael  the  son  of  Hagar,  received  certain  gifts  or  l^a- 
cies,  but  did  not  succeed  to  the  inheritance  of  their  father.  Sudi  is 
the  marriage  which  is  called  morgengabe:  and  not  very  different  from 
this  is  the  law  of  second  marriages  among  the  Brabanters:  for  the 
landed  property  which  existed  when  the  former  marriage  was  dissolved 
passes  to  the  children  of  the  first  marriage. 

IX.  . 1 Where  there  are  no  children  to  whom  the  succession  may 
naturally  fall,  the  case  is  less  clear ; nor  is  there  any  point  in  which 
Laws  are  more  various.  The  whole  variety  however  may  be  referred 
mainly  to  two  sources ; one  of  which  respects  the  proximity  of  degree, 
the  other  directs  the  property  to  return  to  the  quarter  from  which  it 
came ; as  the  phrase  is,  the  father’s  goods  to  the  father’s  house,  the 
mother’s  to  the  mother’s.  We  find  it  necessary  to  make  a distinction  be- 
tween the  property  of  the  father  and  grandfather,  (as  it  was  expressed 
in  the  formula*  in  which  the  prodigal  was  interdicted  from  the  con- 

* The  formnla  was  this : Qnando  toa  bona  paterna  ayitaqne  neqoitia  toa  d»« 
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Tariant  leges.  Tola  tamen  yarietas  ad  duos  maxime  fontes 
referri  potest,  quorum  alter  respicit  proximitatem  gradus, 
alter  bona  redire  vult  unde  venerant ; quod  dici  solet,  pa« 
terna  paternis,  materna  maternis.  Nobis  omnino  distinguen- 
dum videtur  inter  paterna  avitaque,  ut  did  solebat  in 
formula  qua  prodigo  bonis  interdicebatur,  et  inter  ^noviter 
qu80sita,  ut  in  illis  locum  habeat  Platonis  illud : eyw  ovv  vo~  De  Leg.  xl 

« if/y  f .i.  . « p.  M3a. 

Mouertji  wy  ouu  v/mas  v/uiwy  avrwy  €iyai  Tiurffih  ovre  ttiv 
ovaiay  TavTtiVy  ^vfnravTo^  ie  tov  yeuov^  u/Jiwy,  tov  T€ 
ifiirpoaOep  Kal  tov  iweiTa  eaofievov*  Ego  legum  conditor 
neque  voe  vestri  juris  esse  scisco^  neque  patrimonium  ves- 
trum^ sed  totius  vestri  generis^  tum  quod  fuit^  tum  quod 
Juturum  est.  Qua  de  causa  Plato  K\^pov  irarp^ov  salvum 
esse  vult  generi,  unde  venit.  Quod  non  ita  accipi  velim, 
quasi  naturaliter  de  bonis  paternis  avitisque  testari  non 
liceat  ('smpe  enim  indigentia  amici  alicujus  efficit,  ut  id  non 
laudabile  modo  sit,  sed  etiam  necessarium)  sed  ut  appareat 


Stockman,  in  Ubro  De  jure  Devolution  <i  Naviter  queenla]  Hebraeis  nbra. 
nu  ete,  J,  R.]  Discrimen  hoc  ride  in  lege  Burgundiea 

P Bona  paterna  amtaque]  Hebiseis  Lib.  i.  tit  i.  nnm.  1. 
mvi'io.  **  Sape  emm  indigentia  amici  alu 


trol  of  property,)  that  is,  the  old  inheritance,  and  new  acquisitions. 
The  former  are  to  be  regulated  by  Plato’s  rule ; who  directs  the  pa- 
trvmoedaL  lot  to  he  kept  inviolate  for  the  family  to  which  it  belongs. 
Which  we  are  not  so  to  accept  as  if  it  were  not  lawful  to  dispose  by 
testament  of  property  received  from  father  or  grandfather,  (for  that 
is  often  not  only  laudable  but  necessary,)  but  that  it  may  appear  what 
is  to  be  supposed  the  will  of  an  intestate  person  in  a doubtful  case. 
For  we  grant  that  the  person  of  whom  we  speak  has  in  him  plenary 
ownership  f. 

2 But  since  he  cannot  retain  his  ownership  after  death,  and  it 
must  be  held  for  certain  that  he  would  not  lose  the  means  of  doing  a 
favour  to  some  one ; let  us  consider  what  is  the  most  natural  order 
of  such  favours  Aristotle  says  that  we  are  to  repay  obligations  before 
we  confer  favours;  and  so  Cicero,  Ambrose.  But  obligations  may  bo 
repaid  to  the  living  or  to  the  dead : to  the  dead,  in  their  children  who 

peodls,  libcrosqne  tnos  ad  egestatem  perducis,  ob  eam  rem  tibi  ea  re  commerdoqne 
interdico.  Panlns  3.  Sent.  tit.  4.  $ 7.  Oronomue. 

■f  It  is  plain  that  Plato's  law  withholds  plenary  ownership.  W. 
f The  making  the  owner  so  completely  the  master  of  his  property  even  after 
his  death,  that  it  is  to  be  disposed  of  by  conjecture  as  to  what  he  would  hare 
wished,  rather  than  by  any  other  rul^  is  an  extreme  view  of  ownership.  W. 
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qu»  in  dubio  credenda  sit  fuisse  voluntas  intestati.  Con- 
<^imus  enim  plenum  dominium  esse  penes  eum,  de  cnjas 
voluntate  agimus. 

2 Sed  cum  post  mortem  dominium  hoc  retinere  non 

possit,  et  omnino  pro  certo  haberi  debeat,  noluisse  eum 
perdere  beneficii  materiam,  videndum  est  quis  sit  in  beneficiis 
ordo  maxime  naturalis.  Bene  Aristoteles:  evepyer^  atrra- 
TToSoTeot'  /uaXXov  ^ eTaipfp  ^oreov.  Potius  est  gra^ 

tiam  referri  ei  qui  beneficit^  quam  amico  conferre  bene^ 

Deqffic.i.15,  fidum.  Et  Cicero : Nullum  offidum  referenda  grada  magis 
DeQtfic.i.31.  necessarium  est.  Item : Cum  duo  genera  liberalitads  sint, 
unum  dandi  benefcii,  alterum  reddidi ; demus  nec  ne,  in 
nostra  potestate  est ; non  reddere  bono  viro  non  licet : modo 
id  facere  possit  sine  injuria.  Ambrosius:  Pulchrum  est 
propensiorem  haberi  ejfus  rationem,  qui  tibi  aut  benefidum 
aliquod  aut  munus  contulit.  Et  mox:  Quid  enim  tam 
contra  ojfidum,  quam  non  reddere  quod  acceperis  ? Gratia 
autem  refertur  aut  viventibus,  *aut  defunctis.  Defunctis,  ut 
ostendit  Lysias  oratione  funebri,  refertur  gratia  in  eorum 
liberis,  qui  naturaliter  pars  sunt  parentum,  et  quibus,  si 
viverent  parentes,  maxime  vellent  benefieri. 

3 Et  hanc  ssquitatem  sequuti  sunt  Justiniane!  juris  oon- 
^kdi^ume.  ditores,  saquitatis  studiosissimi,  in  qusBStione  inter  fratres 

plenos,  et  consanguineos,  et  uterinos,  et  aliis 

de  leg.  her. 

1.  Sane.  iL 

^cit,  ut  id  non  laudabile  modo 
S^decont.€t  eit]  Seaecade  Ben^ciie  libro  iv.  c.  11. 

^der./rat.  {pgQ  „,7^  {,1  constitimus, 

eum  testamentum  ordinamus,  non  bene- 
Jlda  nobis  nihU  profutura  dimdhnusf 
quantum  temporis  consumitur,  quamdiu 
secreto  agitur,  quantum,  et  quibus  de- 
mus ? quid  enim  intereet  quibus  demus  a 
nullo  recepturi?  Atqui  nunquam  dili- 
gentius damus,  nunquam  magis  judicia 


Cup.  90,  e< 


nostra  torquemus,  quam  ubi,reasotis  uH- 
litatibus,  solum  ante  oculos  honestum 
stetit? 

* Aut  defunctis]  Sic  moritnms  apnd 
Procopiam  Pers.  i.  rd  nratdia 
titpeXtiersie  ifie*  In  me  conferes  quid- 
quid in  liberos  meos  contuleris.  (Gap.  4). 
Vide  exemplum  in  facto  Theodosii,  pa- 
trem Valentiniani  junioris  in  ipso  Va- 
lentiniano remunerantis,  apud  Zosimnxn 


are  a part  of  them ; and  whom  if  they  were  aliye  they  would  wish  to 
hare  benefited.  See  Lysias. 

3 And  this  equity  has  been  recognized  by  the  careful  framers  of 
Justinian’s  code,  in  the  question  between  full  brothers,  and  brothers 
by  the  father^s  side,  and  by  the  mother’s ; and  in  some  other  cases. 
See  Aristotle : Valerius  Maximus.  In  Justin  it  is  called  gentium  com^ 
munejus  for  brother  to  succeed  to  brother. 

4 When  he  is  not  to  be  found  from  whom  the  property  came,  nor 
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Aristoteles : aSeXAol  oXX^Xotn  dHXoivatv  rw  sk  twv  avrwv  m.  xictm. 
v€(puK€vai  f!  yap  irpo^  €K€iva  TavTorij^  aWrjXoii  ravTO 
woiel  * Fratres  se  invicem  diligunt  quatenus  ex  iisdem  nati 
sunt;  nam  ortus  communis  ipsos  quasi  eosdem  facit. 
lerius  Maximus : Ut  merito  primum  amoris  vinculum  duci- 
tur ^ plurima  et  maxima  beneficia  accepisse^  ita  proximum 
judicari  debet  simul  accepisse.  Gentium  commune  jus,  ut 
frater  fratri  succedat^  dicitur  apud  Justinum.  Lib.  z. 

4 Quod  si  non  reperiatur  is^  a quo  proxime  bona  vene- 
runt, ejuBve  liberi,  restat  ut  gratia  referatur  his,  quibus  minus 
quidem,  sed  tamen  post  illum  proxime  debetur,  id  est  parenti 
superioris  gradus,  ejusque  liberis,  prmsertim  cum  eo  modo 
maneatur  intra  proximos,  et  ejus,  de  cujus  hereditate  agitur, 
et  ejus,  a quo  proxime  bona  venerunt.  Idem  ille  Aristoteles : 


dveyffioi  Se  xai  ol  Xoittox  avyyeueis  ex  TovTwr  avyxKeiayy- 
Tat'  ydp  diro  t£v  auTwr  elrni  ylyvovTai  oi  /t€i/ 
oucetoTepot^  o\  Se  dXXoTpiwTepoi  * Fatrudes  vero  et  ceteri 
cognati  conjunguntur  per  parentes,  quatenus  ex  iisdem 
ortum  habent:  ita  ut  alii  conjunctiores  sint,  alii  minus 
conjuncti,  pro  ortus  ratione. 


X.  1 At  in  bonis  noviter  qusssitis,  quae  ireplovra  tou 
xXripov  Platoni,  cum  cesset  gratim  referendas  officium ; super- 
est,  ut  ei  deferatur  successio,  qui  defuncto  carissimus  fuisse 
creditur.  ^Is  autem  est  qui  gradu  cognationis  proxime  de- 


libro lY.  Lege  Mosis  succedebat  post 
fratres  patruus,  ut  primo  possessori 
propior  quam  fratrum  filii.  Num.  xzvi. 
10.  [Imp.  Gratianus,  cui  debebat  im- 
perium Theodosius,  non  erat  pater  Va- 
lentiniani junioru,  sed  frater,  ut  notum. 
Deinde  Theodosius  nequaquam  ez  ani- 
mo grato  erga  deftinctum  anna  cepit 
pro  Valentiniano,  sed  amore  Gallie, 
hqjua  sororis.  Vide  oapp.  43.  et  44. 


Libri  ly.  Zosimi,  heic  indicati.  J,  D.J 
t le  cnUem  eet,  qtd  gradu  cognatio- 
nis  proxime  defunctum  attingii]  Vide 
Deuter.  xt.  11;  xxiii.  7;  Pror.  zL  17. 
Tractat  hoc  Senrius  ad  illud  JEneidoe 
Yi.  (Yers.611): 

Nec  partem  posuero  lub  — 
Hierocles  i dk  twf  ("’’fM*}) 

erpds  'ni»  iyyvTtira  nrapa- 

perptlaei  nf»  Oepanreian,  Toaovrov  rije 


his  children,  it  remains  that  the  obligation  be  repaid  to  those  to  whom 
it  is  due  in  the  next  degree,  though  less  due ; that  is,  to  a parent  of 
superior  degree  and  his  children;  especially  since  by  that  means  it 
remains  among  the  nearest  relatives,  both  of  the  deceased  owner,  and 
of  the  person  from  whom  the  property  came.  So  Aristotle. 

X.  1 In  newly  acquired  property,  (the  surplus  beyond  the  patri- 
monial lot,  of  Plato)  when  the  rule  of  repaying  obligations  fails,  it 
remains  that  the  succession  fall  to  him  who  is  believed  to  hare  been 
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Orat  ui.  pp.  fuiictum  attingit  Sic  Issens  apud  Griecos  receptum  ait,  tw 
413,41/.  ^yyyrarta  yevom  ra  tov  Te\evTii<ravT09  'yew^o-fcr^oi,  de- 
functi bona  ei  cedere  qui  genere  eit  proximus:  addit; 
ay,  Ti  ^ucaioTepor,  v ouyyereai  rd  tov  avyyero^; 

quid  justius  quam  ut  quos  eognaU  fuerant  cognatis  cedant  ? 
Idem  sensus  est  apud  Aristotelem  libri  ad  Alexandrum 
capite  ii.  Optime^  inquit  Cicero,  societas  hominum  cov^unc- 
tioque  servdUtvr^  si,  ut  quisque  erit  conjunctissimus,  ita  in 
eum  benignitatis  plurimum  conferatur.  ^Qui  et  alibi  post 
liberos  ponit  bene  conyenientes  propinquos,  ut  et  Tamtus: 
vu.  Agrie.  LiboTOS  cuiqus  ac  propinquos  suos  natura  carissimos  esse 
o^c.Li7.  voluit.  Idem  Cicero  alibi  de  cognatis  agens:  Necessaria 
pressidia  vites  debentur  his  maxime.  Debentur  scilicet  non 
ex  jure  expletorio,  sed  kot  o^<ay.  Et  alibi,  cum  de  affectione 
D€rtn,a.9o.  erga  propinquos  egisset,  JEx  hac  animorum  affectione,  snbdit, 
ne  O0ie.  L 14.  tcstamenta  commendationesque  morientium  natos  sunt.  Idem 
copias  nostras  proximis  quam  alienis  et  suppeditari  et  relinqoi 
oeu.isk  eequius  esse  ait  Ambrosios  quoque:  Est  etiam  illa  pro- 
banda liberalitas,  ^ut  proximos  seminis  tui  non  despicias. 

2 Successio  autem  ab  intestato,  de  qua  agimus,  nihil 
aliud  est  quam  tacitum  testamentum  ex  Toluntatis  conjectura. 
neci.aoa  Quintilianus  pater  in  declamatione:  Proximum  locum  a tes- 


fierd  yovtav  e#ca<rr«  t«v  <rwy- 

yeviiv  vifiovaa,  Scov  iv  q irp6s  ixtlroin 
iyyvnit  viro<f>alvg'  CwraoMtempropifim 
quorum  mensuram  tuam  accipiet  a pro^ 
pinquUate  naturali,  ut  post  parentet 
tantum  cognatorum  cuique  dqferatur, 
quantum  ad  parentes  propinquitas  exi- 
git. [In  iiurea  Carm,  Pgihag,  ren.  i. 
pag.4^  4S..SdL  iVe«naiii]  Posridinsiie 


Augustino  : Justum  et  etquum  ettevide^ 
hat,  a mortuorum  velJUUt,  vel  parea» 
tibut,  vel  ajjbubut  magit  potsiderenSur, 
hereditates  sdlioet,  de  qaibas  ibi  agit. 
(Cap.  24.  yu.  Aug.) 

• Qui  et  o/tWJ  Duo  hso  loca  ex 
Cicerone  poeterins  prodneta,  annt  ex 
eodem  libro  officiorum  primo,  (c.  17). 

* Utproxinuu  teminutuinoade^d- 


most  dear  to  the  deceased : and  this  is  he  who  comes  nearest  to  the 
deceased  in  the  degree  of  relationship.  So  Isieas,  Aristotle,  Cicero» 
Tacitus,  Ambrose.  [This  howover  is  a moral  claim,  not  a jural  claim.] 

2 The  succession  to  intestate  property,  of  which  we  here  speak,  is 
nothing  but  a tacit  testament  made  out  by  conjecture  of  the  late 
owner’s  will.  So  Quintilian.  And  what  we  have  said  of  property 
newly  acquired,  will  hold  also  of  inherited  property,  if  neither  the  per. 
sons  from  whom  it  came  nor  their  children  are  extant. 

XI.  1 The  rules  which  we  have  given,  though  most  consentaneous 
to  natural  conjecture,  are,  however,  not  necessary  by  Natural  Law ; and 
therefore  by  different  causes,  moving  the  human  will,  they  vary  by 
compact^,  laws,  customs.  These  in  some  cases  allow  one  person  to 
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tamentia  hahent  ptopinqui : et  ita^  ai  intestatus  quis  ac  sine 
liberis  decesserit.  Non  quoniam  utique  justum  sit,  ad  hos 
pervenire  bona  dejunctorum : sed  quoniam  relicta  et  velut 
in  medio  posita  nuUi  propius  videntur  contingere.  Qaod 
de  bonis  noyiter  quaesitis  diximus,  ea  naturaliter  proximis 
deferri,  idem  locum  habebit  in  bonis  paternis  ayitisque,  si  nec 
ipd  a quibus  Tenerunt,  nec  eorum  liberi  exstenl^  ita  ut  gratiae 
relatio  locum  non  inyeniat 

XI.  1 Haec  yero  quae  diximus  quamquam  naturali  con- 
jecturae maxime  sunt  consentanea,  non  sunt  tamen  jure 
naturae  necessaria ; ac  proinde  ex  diyersis  causis  yoluntatem 
humanam  moyentibus,  yariari  solent,  pactis,  legibus,  moribus : 
qui  subitionem  in  locum  in  nonnullis  gradibus  admittunt,  ^in 
aliis  non  admittunt;  alibi  distinguunt,  unde  bona  yeniant, 
ahbi  id  insuper  habent.  Est  ubi  primogeniti  plus  postgenitis 
ferunt,  ut  apud  Hebraeos:  est  ubi  inter  se  aequantur.  Est 
ubi  agnatorum  habetur  ratio;  est  ubi  cognati  quilibet  cum 
agnatis  tantundem  ferunt.  EUam  sexus  alicubi  momentum 
habet»  alicubi  non  habet:  et  alibi  cognationis  ratio  habetur 
intra  propiores  gradus : alibi  longius  extenditur : quae  longum 
esset  exsequi,  nec  instituti  nostri. 

2 Illud  tamen  tenendum  est,  quoties  yoluntatis  expres- 


eioi]  Ex  Esaia  ramtam  Iriu.  7.  Poiia 
habes  apnd  Cbrysostomiim  1 Cor.  it.  7. 
et  apud  Augustinam  de  Doctrina  Chris- 
tiana Lib.  XL  XII. 

7 In  dtiis  non  Veteras 

Germanorum  mores  snbditionem  istam 
sire  reprsesentationem  ignorarunt  etiam 
inter  liberos : introduxit  primus  id  jus 
in  Franoiam  Childebertns  edicto:  in 


Trans-Bhenanas  partes  Otho,  Henrid 
filios:  teste  Withekindo  Lib.  ii.  vide  2e- 
gem  Langobardieam  Lib.  ii.  tit.  xiy.  18. 
Scoticum  quoque  jus  Tetns  solam  spec- 
tabat gradus  proximitatem.  Vide  Pon. 
tanum  Dasdeorum  septimo,  ubi  narrat  a 
rege  Anglie  arUtro  sumto  ita  pronun- 
tiatum. (Pag.  378). 


succeed  in  the  place  of  another ; in  other  cases,  do  not  permit  it ; in 
others,  make  a distinction  as  to  whom  the  property  came  from;  in 
others,  disregard  this.  In  some  cases  the  fint-bom  take  more  than 
those  bom  later,  as  among  the  Hebrews;  in  others,  the  shares  are 
equal.  In  some  cases  the  father’s  relatiyes  only  are  reckoned ; in 
others,  the  mother’s  relatives  share  equally  with  the  father’s.  Some- 
times the  sex  has  its  efifect,  sometimes  it  has  not;  sometimes  account 
is  had  of  cognation  within  the  nearer  degrees,  in  other  cases  it  is  ex- 
tended farther.  It  would  be  tedious  and  foreign  to  our  purpose  to 
follow  these  differences. 

2 'This  rale  we  must  hold  by : that  when  there  are  no  more  ex- 
press indications  of  will,  it  must  be  supposed  that  every  one  intended, 

[grot,] 
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siora  indicia  nulla  sunt,  credi  quemque  id  de  sua  successione 
statuisse  quod  lex  aut  mos  habet  populi,  non  tantum  ex  vi 
imperii,  sed  ex  conjectura,  quae  etiam  in  eos  yalet,  quorum 
in  manu  est  summum  imperium*  Nam  et  hi  probabiliter 
creduntur  in  rebus  suis  aequissimum  judicasse,  quod  aut  legi* 
bus  sanxerunt  ipsi,  aut  moribus  probant ; in  iis  dico  rebus,  in 
qmbus  de  nullo  ipsorum  damno  agitur* 

XII.  Sed  in  regnorum  successione  distingui  debent 
regna,  quae  pleno  modo  possidentur,  et  in  patrimonio  sunt,  ab 
his  quae  modum  habendi  accipiunt  ex  populi  consensu : quo  de 


discrimine  egimus  supra.  Pnoris 
etiam  inter  mares  *et  feminas 
olim  fSsctum  yidemus : 

> Dividi  possunt  etiam  inter  mares^ 

In  Asia  fratres  simul  regnabant,  sio  et 
nnl  prodpnnm  esset  jns  diadematis. 
Polybius  Exc.  legationum  xoiii.  Inye- 
nies  et  apud  Livium  (xlit.  19;  xlt.  11) 
enndemque  Polybium,  {ExeerpL  leg, 

89)  ^gyptum  inter  fhitres  Ptolemmos 
dirisam.  Filii  Attii»  gentes  sibi  dividi 
sequa  sorte  poscebant:  Jomandes  de 
Jlebus  OoUhicis,  (cap.  50).  Gregoras 
liib.  Yii.  de  Irene  Andronici  Palmologi 
uxore:  *r6  ih  KaiuorepoVf  ori  ob  fiovapm 
Tpairto  Kara  tiJv  inrtKpan^eraa-aif 
'Ptvfiaioiv  dpxv^e»  o’vvffOetair,  dXXei 
•rpoTTov  \anviK6if,  iiavsifia/iivove  Tat 
'Ptofialtou  nrdkett  xal  ^PX^^ 

nara  /lepot  tS»v  vUuv  Mnacrrov,  «t 
oIksIov  JcXffpoi;  xai  icTt^fiaTot  tov  Xa* 
X^VTOtf  iK  TraTpwv  /uiv  avroin  «card 
t6v  iiriicpoT»;<ravTo  vofio»  rols  ireptov* 
viait  Kal  KTijaeai  ruv  ^avavvw  dv- 
Qpmirwv  KOTiovTOv,  nrapairepirofitvou 
5*  €iT€t6*  ofioltot  elt  Tobt  ttoT- 


generis  regna  ‘diYidi  possnnt 
ut  in  ^gypto  et  Britannia 

5av  Kal  iiaUoxovt,  XaTlvup  ydp  o5<ra 
yivvnpa  Kal  irapd  tovt»»  elkfi^via 
Toirri  t6  vemrtpov  ISov,  hrdystp 
XsTo*  Quod  tnaximel  mirandum  erat^ 
voluit  ut  non  vmu  tmperoret,  secundum 
morem  Imperii  Constantinopolitani  ve- 
terem, sed  adinstar  prineipum  in  Occi- 
dente civitates  et  regiones  dividerentur 
in  singulos  JUiontm,  ut  sic  regnum  ton- 
quam  proprium  cvgusque  patrimonium 
a patribus  ad  ipsos  perveniret,  ita  ut  bt 
plebeiorum  homuntm  bonis  Jieri  solet, 
ac  sic  perpetuo  ad  eujusque  liberos  here- 
desque descenderet.  Ipsa  enim  esm  en 
occidentis  partibus  ortum  haberet,  mo- 
rem, quem  ab  ipsis  accierat,  huc  sime 
exemplo  introducere  animo  agitabaL 
(Pag.  106.  .EdtI.  Genev,) 

• Et  JemimMS,  ut  in  ^gypto  et  Bri- 
tannia] De  Alexandro  et  Laodice  vide 
Polybiom  excerptis  legationum  oxIm 
de  Anlet»  filia  Strabonem  xvii.  (pag. 
796.)  In  Asia  post  Semiiamidem  femi- 


with  respect  to  his  own  succession,  that  which  the  law  or  custom  of 
the  people  directs : and  this,  not  only  from  the  force  of  the  authority 
of^he  State,  but  from  conjecture  of  what  the  person’s  will  was.  And 
this  is  to  be  held  good  also  of  the  persons  who  hare  the  soTereign 
authority.  For  they  are  probably  belieyed  to  have  judged  in  their  own 
case  that  which  is  most  equitable,  which  is  what  they  hare  established 
as  law  or  sanctioned  as  custom. 

Xn.  In  the  Succession  to  kingdoms,  we  must  distinguish  the  king- 
doms which  are  held  by  plenary  possession  and  which  are  patrimonial, 
from  those  which  are  held  in  some  way  inyolring  the  consent  of  the 


Cap.  VII.] 
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Nullo  discrimine  sexus 
Reginam  scit  ferre  Pharos. 

Ait  Lucanus:  de  Britannis  Tacitus,  Neque  enim  sexum  tnpsar«.x.9i. 

^ i Jfgxic  16 

imperio  discernunt,  Nec  adoptati  minus  yeris  liberis  succe- 
dent ex  prsesumta  yoluntate ; sic  ASpalio  Locrorum  regi  Hyl-  strabo  ix.p. 
Ius  Herculis  filius  per  adoptionem  in  regnum  successit.  ^ Mo- 
lessus  ^nothus  ex  patris  Pyrrhi,  legitimos  liberos  non  habentis,  Paus.L 
judicio  successit  in  regnum  Epiri : de  adoptando  in  successio-  Juit.  iz.  2. 
nem  Scythim  Philippo  egit  rex  Atheas : Jugurtha  nothus,  sed  saii. 
adoptatus,  successit  in  regno  Numidico : sicut  et  in  regnis  qum 
Go^i,  et  Langobardi  armis  quaesierant,  adoptionem  valuisse 
legimus.  Imo  etiam  ad  eos  proximos  ultimi  possessoris  reg- 
num  perveniet,  qui  primum  regem  sanguine  non  attingunt,  si 


regnasse  plnres  nanat  Arrianna 
dva§dv9t.  (Lib.  1.  c.  24.)  Talia  Nito- 
eris  Babjlone,  Ajrtemiaia  Halicamaaai, 
Tomyris  apud  Scythaa.  Servius  ad  pri- 
mum JEneidos  (vera.  654):  Quia  aaU 
etiam  fendnas  regnabant.  Idem  apud 
Rutulos  obtinuisse  docet  ad  ix.  ^neidos 
(vera.  654).  [De  Feminarum  successione 
in  regnum,  nt  putatur,  apud  Assyrios, 
vide  Conrad.  Samuel  Schnrzfleisch. 
Disp.  LTiii.  pag.  28,  et  seqq.  J.  R.] 

* In  ora  libri  Auctor  heic  testem 
indicat  Pausaniam,  Lib.  i.  Locus  est 
cap.  zi.  Sed  non  satis  accurate^  quas  in 
eo  legerat,  retulit.  Nam  L Molossus 
non  erat  filius  nothus  Pyrrhi,  sed  major 
natu  trium  liberorum  snscepiorum  ex 
Andromache,  quam  pro  legitima  uxore 
habuerat,  ut  ait  Servius  in  JEn.  m. 
297.  IL  Non  dicit  Pausanias,  Molos- 
sum, defidentibns  liberis  legitimis,  a 
Pyrrho  heredem  regni  institutum : sed 
Helenum,  filium  Priami,  post  mortem 


Pyrrhi,  uxore  ducta  Andromache,  Pyrrho 
in  regnum  successisse,  quod  moriens 
ipse  Molosso  reliquit.  J.  B. 

^ Nothus]  Apud  Tartaros  nothi  et 
legitimi  pares.  De  Persis  vero  Hero- 
dotus : p6dop  o5  atpi  pofioe  iirri  fiatn- 
\ev<rai,  ypija/ov  'trapsoprot*  Mos  non 
est  illis  ut  nothus  regnet  dum  legiHmus 
aliquis  reperitur,  (Lib.  iii.  o.  2).  In 
Hispania  Wandali  regnarunt  duo,  Gon- 
tharis  legitimus,  Gizerichus  nothus  Go- 
digiscli  teste  Procopio  {Vandalie,  i.  3) 
ex  Septentrionalium  nimirum  gentium 
more  veteri,  cujus  testes  Adamus  Bre- 
mensis  Historia  EedesiasHcos  c.  106. 
Helmoldus  Slavieis  Lib.  i.  c.  51  et  52. 
Michaeli  ThessalisB  domino  successit  le- 
gitimis deficientibus  nothus  Michael. 
Gregoras  Lib.  ix.  (pag.  22.)  Huic  iti- 
dem nothus  successit  ex  parte:  idem 
Gregoras  lib.  rv.  (Pag.  52.  Ed.  Oenev. 
1616).  De  Molosso  Pyrrhi  notho  vide 
Servium  ad  ui.  ^neidos.  (vers.  297 )• 


people.  Of  which  difference  we  have  spoken  above. 

Kingdoms  of  the  former  kind  may  be  held  by  males  or  females : as 
formerly  in  Egypt  and  in  Britain.  See  Lucan  and  Tacitus.  And 
adopted  as  well  as  real  children  succeed  in  such  cases,  from  presump- 
tion of  the  will.  So  HyUus  the  adopted  son  of  Hercules  succeeded 
iBpaliuB;  Molossus  succeeded  Pyrrhus;  Atheas  [Ateas,  Qrorwv,'] 
would  have  ia^en  Philip  for  his  successor;  Jugurtha  succeeded  to 
the  kingdom  of  Numidia;  and  so  in  the  kingdoms  of  the  Goths  and 
Lombards  adoption  prevailed.  Even  the  kingdom  shall  pass  to  those 
relatives  of  the  last  possessor  who  have  no  connexion  by  blood  with 
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Lib.  xzxtUL 
A. 

Lib.TU.2. 

Lib.  xxl.  31. 
Juft.  iL  10. 

Lib.  xl.  11. 


talis  successio  in  iis  locis  recepta  sit:  sicut  Paphlagoniam 
regum  domesticorum  interitu  hereditariam  patri  suo  obyenisse 
ait,  apud  Justinum,  Mithridates. 

XIII.  Quod  si  dictum  sit  ne  dividatur  regnum,  nec  cui 
cedere  debeat  expressum  sit^  ^ut  quisque  natu  est  maximos, 
mas  aut  femina,  regnum  habebit.  In  Thalmudico  titulo  de 
regibus  legitur : Qui  prcedpuum  jus  habet  in  hcerediUUe^  is 
et  in  possessione  regni.  Ideo  filius  natu  major  profertur 
minori.  No/uu^o/uieyor  irp^  irainrwv  dvOpwirwv  tov  irpeorfiv-- 
TOTov  Tijy  dp‘)^^v  inquit  Herodotus:  Mos  omnium po- 
•palorum  est,  ut  natu  maximus  imperium  habeat.  Idem  alibi 
sepe  voyiov  legem  sive  consuetudinem  regnorum  hoc  Tocat 
Livius  duorum  fratrum  Allobrogum  de  regno  contendentiom 
minorem  ait  jure  minus,  vi  plus  potuisse.  Apud  Trogum 
Pompeium,  Artabaxanes  maximus  natu  astatis  privilegio 
regnum  sibi  vindicabat : quod  jus  et  ordo  nascendi,  et  natura 
ipsa  gentibus  dedit.  Idem  alibi  jus  gentium  vocat : ut  et  Livius, 
qui  et  ordinem  appellat  aetatis  atque  natur»,  quod  intellige  nisi 


^ ut  quisque  natu  est  maxivuui]  De 
Saedis  ride  Brigittam  it.  3.  De  Danis 
Saxonem  xii.  et  xiii,  Appianus  Mi> 
thridatico  : tucaiovirra  't6v  irpstr^Ws^ 
pov  dpx^ts : (pag.  178.)  JEquum  judi^ 
eabai  regnum  esse  naJtu  maxtmt.  Nice- 
tas Choniates  Joanne  Gomneno : i| 

<rtt  T019  irpsrrtyrSKOie  iraivl  xd^ei 
ipfiivowa  Tcc  wpwTtia Ppafieveip  etwOe. 
wapd  Si  oux  offrav  is  rais  Tcav 

‘rpofiXrfaeaiP  psyluTait  dei  rreos  <pi\eT 
yesMai'  Natura  quidem  suum  sequens 
indinemprimum  nat&s  honorat.  At  Deus 
non  semper  in  maximis  privilegiis  eum 
ordinem  ineietU.  (Cap.  12).  Idem  Ma- 


nure de  Isaado  loquens : thrS  yeseoemt 
cic  Tt/s  tiaioxuP  ryv  /SaoiXeias  KaXoi~ 
pevo9’  Nascendi  oreUnead  regni  sueees- 
sionem  vocatus.  (Lib.  i.  c.  1).  Apud 
Josephum  Antipater  dicebat,  Hyrcani 
dfiX*l*^  elsai  tid  rd  irpeafieXov  * /Vfaei- 
patum  esse  ob  nascendi  ordinem.  ( HeQ. 
Jud.  Lib.  I.  cap.  tL  § 2.  Edit.  Endson.) 
Tide  et  Leunclayiam  Turcicorum  xti. 

‘ Confer,  de  tota  ista  materia  snc- 
oeasionis  in  regna,  PuFENnoRFiuM,  De 
Jure  Nat.  et  Gent.  Lib.  tii.  cap.  7.  { 11. 
et  seqq.  J.  B. 

^ Nialiud lexautmos Jiraf]  Darda- 
nus et  Jasius  pariter  in  Troja  i^gnanmt 


the  first  king  (the  source  of  the  royal  stock),  if  such  succession  be 
received  in  the  country  in  question.  Thus  Mithridates,  in  Justin, 
says  that  his  father  received  Paphlagonia  by  inheritance  the  line  of 
domestic  kings  being  extinguished. 

Xin.  If  it  be  directed  that  the  kingdom  is  to  pass  undivided,  but 
not  to  whom  it  is  to  go,  the  eldest  child,  male  or  female,  will  take  it 
See  the  Talmud  on  kings,  Herodotus,  Livy,  Trogus  Pompeius.  This  is 
called  ^ gentmm,  the  order  of  age  and  of  nature.  But  he  or  she 
who  succeeds  in  such  a kingdom  is  bound  to  provide  a satisfaction  for 
the  coheirs,  instead  of  their  share  of  the  power,  if,  as  and  as  far  as,  it 
can  be  done. 


Cap.  VIL] 
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pater  aliad  jusserit,  ut  Ptolemsdos  apud  eundem  Trogum.  Qui 
autem  in  regno  tali  succedit,  coheredibus  tenebitur  pro  ipsorum 
partibus  sBstimationem  rependere,  si  et  quatenus  id  fieri  potest  ^ 

XIV.  At  ea  regna,  quae  populi  libero  consensu  facta 
sunt  hereditaria,  ex  prmsumta  populi  voluntate  deferuntur. 
PrsBSumitur  autem  populus  id  voluisse  quod  maxime  expedit.  » 

Hinc  primum  illud  nascitur,  ut  ^ni  aliud  lex  aut  mos  ferat 
(sicut  Thebis  Bosotiis  regnum  fuisse  inter  mares  dividuum  ex 
^ Zethi  et  Amphionis,  itemque  ex  CEdipodis  filiorum  historia 
apparet,  et  vetus  * Attica  inter  Pandionis  liberos  divisa  est ; et 
qu»  ^ circa  Rhodum  inter  Camirum,  Jalysum,  Lindum  fratres; 
et  regnum  Argivum  inter  quatuor  Persei  filios)  individuum  sit 
regnum,  quia  id  ad  tuendum  regnum  et  civium  concordiam 
plurimum  valet.  Justinus  libro  xxi.  Firmius  futurum  esse  cap.  l n.  s. 
regnumy  91  penes  unum  remansisset^  quam  si  portionibus 
inter  plures  filios  divideretur^  arbitrabantur. 

XY.  Alterum,  ut  successio  stet  intra  eos  qui  descendunt 
a primo  rege : ea  enim  familia  ob  nobilitatem  electa  censetur, 


Servius  ad  Ulnd  JEntidoa  (iii.  : 8o- 
Clique  penates.  In  Creta  Minos  et  Rha- 
damanthus. Julianus  contra  Christi^ 
anos.  (Pag.  190  d.  Ed.  Spanh.)  Alb» 
Numitor  et  Amulius,  ut  quidam  ait 
scriptor  de  Viris  illustribus,  (c.  1.)  Aid 
enim  Numitori  pecunias,  regnum  Amu- 
lio cessisse  aiunt,  ut  Plutarchus:  (in 
Bom.  p.  19  a.)  sicut  et  Eteocli  regnum 
Thebanum,  Poljnici  ejus  loco  monile 
Hermiones  obvenisse  quidam  prodidere. 
fVid.  Scholiasten  Euripidis,  in  Phteniss. 
yen,  71.]  Pari  modo  in  Norvagia  alteri 
regnum,  alteri  naves  et  spes  ex  maritiniis 


expeditionibus. 

• Zethi  et  Amphionis]  Buripides 
Hercule  Furente  (vers.  29): 

Ty  \wKona\m  vplv  rvpanr^oui 

'Af4w>i/  ifU  Zijew,  UyMi  AtSs. 

Begnum  priusquam  venit  ad  claros  equis 

Amphionem  Zethumque,  prognatos  Jove. 

> Divisio  veteris  Regni  Athenarum 
spectabat  agros,  non  autem  imperium, 
quod  uni  manebat,  ut  Auctor  ipse  su- 
pra observavit,  in  Nota  ad  Cap.  iii. 
hujus  libri,  g 4.  J,  B, 

* Refert  id  PiimABUS,  Olynqnon. 
VII.  135,  et  seqq.  J.  B, 


Xjy,  Those  kingdoms  which  have  become  hereditary  by  the 
f^ree  consent  of  the  people,  are  transferred  accoi^ing  to  the  presumed 
will  of  the  people.  The  people  are  presumed  to  will  what  is  most 
expedient.  Hence  it  follows,  in  the  first  place,  that  the  kingdom  passes 
undiyided,  because  that  arrangement  is  of  great  use  to  preserve  the 
state  and  the  concord  of  the  citizens.  So  Justin : except  law  or  cus- 
tom ordain  otherwise,  as  at  Thebes,  the  kingdom  was  divided  between 
the  males;  and  ancient  Attica  among  the  sons  of  Pandion;  and 
Rhodes;  and  Ai^gos.  [See.] 

XV.  Another  rule  is,  that  the  succession  remains  among  those  who 
are  descended  from  the  first  king : for  that  family  is  conceived  to  be 
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cap.iiLn.u.  eaquo  finita  regnum  redire  ad  populum.  Curtius  libro  x.  In 
eadem  domo  familiaque  imperii  vires  remansurae  esse  : here- 
ditarium  imperium  stirpem  regiam  vindicaturam : assuetos 
esse  ipsum  nomen  colere^  venerarique : nec  gyenquam  id  ca- 
pere nisi  genitum  ut  regnaret. 

• XVI.  Tertio,  ne  succedant  nisi  qui  nati  sunt  secundum 
patriae  leges : non  naturales  tantum,  quia  ad  contemtum  patent^ 
quorum  matrem  pater  justo  conjugio  dignatus  non  est,  et  prae- 
terea quia  minus  certi  habentur:  at  in  regnis  expedit  populo 
haberi  maximam  certitudinem,  quae  haberi  potest  ad  vitandas 
controversias : quae  causa  fuit  cur  Macedones  Demetrio  minori 
Lir.zzxix.0s.  potius  quam  Perseo  majori  regnum  deberi  existimaverint,  quod 
Demetrius  justa  matrefiunilias  natus  esset  £t  apud  Ovidiam 


At  ne  nupta  quidem,  tedaque  accepta  jugali : 

Cur,  nisi  ne  caperes  regna  paterna  nothus  ? 

Sed  nec  adoptivi,  quia  nobilitas  generis  vere  regii  magis  reve- 
rendos efiScit  reges,  majorque  de  eis  spes  concipitur : 

Est  in  juvencis,  est  in  equis  patrum 
Virtus. 

XVII.  Quartum,  ut  inter  eos,  qui  pariter  in  hereditatem 
admitterentur,  sive  quia  unius  sunt  gradus,  sive  quia  in  paren- 


f Pr^rfermSvtr  moret  /hiUidt]  Vide 
Nicetam  Choniaiem  ManuSle,  libro  iv. 
(Cap.  4.) 

f Pr^/iratur  natu  aoxiimw}  Ho- 
menu  de  regno  Cretensi  JUatL  N. 
*Hfju5t  0*  afu^OT^pount  hftht  yiiros,  la  mU 

Z«^  «pSnpor  yrfirti  KtX  wktCora 


Vostrum  utrlqne  solam  patriam  fuit  st  gw 

Juppiter  st  wnlor  renmuiae  pecitior  Ideoi. 

(Vers.  354).  Ubi  sapienter  Homenii^ 
nt  solet,  cansam  reddidit,  cor  m^oies 
nata  in  reg^ia  prelati,  calentem  tS 
iroXd,  ut  plerumque,  id  enim  in  talibus 
sufficit:  Tov  vofAov  irpeirfitrreptf 


elected  for  its  nobility,  and  when  it  fails,  the  kingdom  to  return  to 
the  people.  So  Curtius.  [See.] 

XVI.  In  the  third  place,  that  none  succeed  except  those  who  are 
born  according  to  the  laws  of  the  country:  not  natural  children,  who 
are  open  to  contempt,  since  their  father  did  not  deem  their  mother 
worthy  of  a legitimate  marriage,  and  besides,  as  being  less  certain.  For 
in  kingdoms  it  is  expedient  for  the  people  that  there  should  bo  the 
greatest  possible  certainty,  to  avoid  controversies.  So  Demetrius  in 
Macedon  was  taken,  rather  than  Perseus.  So  says  Ovid.  Also  not 
adoptive  children,  because  the  nobility  of  the  race  makes  kings  more 
reverenced,  and  turns  more  hope  to  them.  So  Horace.  [See.] 

XVU.  In  the  fourth  place,  that  among  those  who  are  admitted 
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turn  suorum  gradum  succedunt,  ^prsaferantur  mares  feminis: 
ideo  quod  mares  tum  ad  bella,  tum  ad  alias  imperii  partes  ma- 
gis idonei  feminis  censentur. 

XVIII.  1 Quintum,  ut  inter  mares,  aut  inter  feminas 
ubi  mares  deficiunt,  ^praeferatur  natu  maximus ; quod  is  ju- 
dicio aut  perfectior  jam  esse,  aut  prius  futurus  creditur.  Cyrus 
apud  Xenophontem : rd  ir^fiyelaOai  Trpoararrw  ry  irpo~  vul  7. 
Tepfp  yevofiivifi,  xal  irXeiovwv  sard  to  €iko9  ifiiretp^'  im^ 
perium  relinquo  majori  natu^  ut  quem  par  est  rerum  esse 
peritiorem.  Quia  Tero  hasc  mtatis  praestantia  temporaria  est 
duntaxat,  sexus  autem  perpetua,  ideo  sexus  praerogatiya  potior 
est  quam  aetatis.  Sio  Herodotus,  cum  dixisset  Andromedae  lii».  yil  ei. 
filium  Persam  Cepheo  in  regnum  successisse,  causam  reddit : 
ervyjfCLve  yap  airaK  ewv  6 Kij<p€v^  epaevo^  yovov*  nullos 


enim  Cepheus  habebat  liberos  mares*  Et,  Diodoro  narrante,  1^.  iv.  s3.^ 
Teuthras  Mysiae  regnum  filiae  Argiopae  reliquit  awais  wv  dp- 
paWr  non  habens  mares  liberos.  Sio  Trogus  dixit  ad  filiam  Juittc 
pertinuisse  Medorum  imperium ; quod  nuUum  Astyagi  virilis 
sexus  genus  erat.  Similiter  Cyaxares  apud  Xenophontem 
Mediam  filiae  suae  deberi:  oi/de  yap  eari  fiot^  inquiens,  appqu 
ypiiawf  neque  enim  est  mihi  legitimus  filius  mas.  De 
Latino  rege  Virgilius  {^n.  vii.  50.  et  seqq.) : 


Filius  huic  fato  diyum  prolesque  Tirilis 
Nulla  fuit,  primaque  oriens  erepta  juyenta  est : 
Sola  domum  et  tantas  serrabat  filia  sedes. 


Twv  paaCktmv  irattm»  niv  <re»if  regnnm  Corinthiomm  patri  saecMsit 

SXtcv  fty^iiovUtp,  ait  Zoaimni  libro  11.  Kord  nrptafitlw,  ordine  naioendl.  Ita 
(Gap.  27.  Hd.  Cellar,)  de  Penamm  Eioolani  Damaacenw  in  excerptis,  qne 

lege : ooa  U*  daret  e reffumJUiii  natu  beneSdo  riri  maximi  Nicolai  Peiresdi 

maximo  summam  rerum.  Periander  in  habemus.  (Pag.  450.) 


alike  into  the  inheritance,  whether  as  being  of  the  same  degree,  or  as 
succeeding  in  the  place  of  their  parents,  males  are  preferred  to 
females;  because  males  are  more  fitted  both  for  war  and  for  other 
parts  of  government. 

XVIIL  1 Fifthly,  that  among  miJes,  and  among  females  when  the 
males  fiul,  the  elder  is  preferred,  because  he  is  either  more  mature  in 
judgment,  or  will  sooner  be  so.  So  Cyrus  in  Xenophon.  But  because 
this  superiority  of  age  is  only  temporary,  while  that  of  sex  is  perpetual, 
the  prerogative  of  sex  is  stronger  than  that  of  age.  60  Herodotus, 
Diodorus,  Trogus,  Xenophon,  Yirgil.  So  at  Lacedtemon,  Sparte  the 
daughter  of  Eurotas  succeeded,  and  her  children ; and  the  children 
of  Helen,  to  Tyndareus,  because  there  were  no  male  children.  And 
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pmu.  lii.  1.  Sic  ante  Heradidarum  imperium  apud  Lacones  Eurotse  suooes- 
eit  Sparte  filia,  aut  ejus  liberi,  ut  Tjndareo  Helenae  liberi, 
quia  mares  filii  non  extabant;  et  Eurjstheo  in  Mycenarum 
Lib.  1.0.  imperium  successit  Atreus  ejus  avunculus,  notante  Thucydide. 
Eodem  jure  regnum  Athenarum  ^ad  Creusam,  Thebanum  ^ad 
Antigenem  pervenisse  notatur,  quod  mares  deficerent  Et  reg- 
num Argolicum  ad  Argum  Phoronei  ^ex  filia  nepotem. 

2 Unde  et  illud  intelligere  datur,  quanquam  liberi  non- 
nullis gradibus  parentum  prmmortuorum  vicem  impleant,  id 
tamen  duntaxat  intelligendum,  ut  capaces  sint  juxta  ceteros, 
salva  tamen  sexus  primum,  deinde  setatis  praerogativa  inter 
capaces.  Nam  qusditas  et  sexus,  et  mtatis,  quatenus  in  hac 
re  a populo  consideratur,  ita  personas  adhasret  ut  avelli  inde 
nequeat. 

XIX.  Quaeritur  an  regnum,  ubi  hunc  in  modum  defertur, 
pars  sit  hereditatis.  Et  verius  est  esse  ^hereditatem  quandam, 
sed  separatam  ab  aliorum  bonorum  hereditate,  qualis  hereditas 
peculiaria  in  feudis  quibusdam,  emphyteusi,  jure  patronatus,  et 

^ Ad  Creusam]  Vide  Euripidem  mortuas  fuisset  Orestes,  in  eodem  regno 
Ione  (Ters.  72,  73, 578).  Argolico  successisset  ei  Electra,  nt  ex 

* Vide  EuBiPiDEif,  Phanist.  yers.  Euripidis  Taurica  Iphigenia  {yen.  681, 
1580,  et  seqq,  584,  et  seqq,  J.  B,  695,  et  seqq.)  discimus.  Sic  Calydonis 

I Ex  filia  nepotem]  Et  si  sine  stirpe  regnum  perrenit  ad  Andrsmona  Oenei 


Eurystheus  was  succeeded  by  his  uncle  Atreus.  By  the  same  right  the 
kingdom  of  Athens  passed  to  Creusa,  that  of  Thebes  to  Antigone^ 
because  the  males  failed : and  the  kingdom  of  Argos  went  to  Argus 
the  grandson  of  Phoroneus  through  his  daughter. 

2 Whence  it  is  to  be  understood  that  although  children  in  some 
degrees  fill  the  place  of  parents  who  have  died,  that  is  to  be  under- 
stood, so  as  that  they  are  capable  of  ruling  compared  with  others,  and 
saving  the  prerogatire,  first  of  sex,  and  then  of  age.  For  the  quality 
of  sex  and  of  age,  so  far  as  in  this  matter  they  are  considered  by 
the  people,  adheres  to  the  person,  so  that  it  cannot  be  separated 
from  it. 

XIX.  It  is  made  a question  whether  a kingdom,  when  thus  trans- 
ferred, is  a part  of  the  inheritance.  And  the  more  true  opinion  is  that 
it  is  a certain  kind  of  inheritance,  but  distinct  from  the  inheritance  of 
other  property ; such  an  inheritance  as  is  seen  in  some  fiefs,  in  leases, 
in  the  right  of  patronage,  in  priority  of  legacy.  Whence  it  follows 
that  the  kingdom  pertains  to  him  who  may  take  the  property  as  heir 
if  he  choose  to  do  so ; but  in  such  a way  that  it  maybe  taken  without 
tho  property  and  its  burthens.  The  reason  is,  because  the  people  is 
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jure  praBcipui  quod  didtur,  conspidtur.  Unde  sequitur,  ut 
regnum  ad  eum  pertineat,  qui  et  bonorum  heres  esse  possit  si 
yelit,  sed  ita  ut  etiam  sine  bonis  et  eorum  onere  possit  adiri. 
Ratio  est,  quia  populus  regnum  voluisse  creditur  quam  optimo 
jure  deferri ; nec  quioquam  ejus  refert  hereditas  a rege  adeatur 
necne,  cum  hereditarium  or^em  non  ob  hoc  elegerit,  sed  ut 
certi  quid  esset,  et  reverentia  conciliaretur  ex  sanguine:  n- 
mulque  ex  genere  et  educatione  spes  esset  prssclar»  virtutis, 
et  regni  possessor  regnum  magis  curaret  animosiusque  defen- 
deret, si  id  ipsum  iis  esset  relicturus,  quos  ipse  ob  acceptum 
beneficium  aut  ob  caritatem  maximi  faceret. 

XX.  Ubi  vero  mos  succedendi  diversus  est  in  allodiis  et 
feudis,  si  regnum  non  sit  feudale,  aut  certe  primitus  non  fuerit, 
etiamn  postea  hominium  pro  eo  prssstetur,  succeditur  ex  lege, 
qua  in  allodiis  succedebatur  tempore  regni  instituti. 

XXI.  In  iis  autem  regnis,  quse  primitus  data  sunt  in 
feudum  ab  eo,  qui  plene  dominus  erat,  sequenda  erit  lex  suc- 
cessionis feudalis;  non  semper  Langobar^ca  illa  quam  per- 

generam,  [ApoUodor.  i.  8.  6j.  Asterii  lonocentins  111.  talis  regni  snocessio- 
regnum  ad  generum  Minoa,  ut  refert  nem  amitti  ab  eo  qui  ultima  defuncti 
Apollodorus  (xii.  1.  3),  addita  causa  mandata  non  impleverit,  c.  licet.  6.  de 
quod  liberi  mares  nulli  essent.  voto.  [Decreta/,  iii.  88.  Sed  male, 

k Hereditaieni  quondam]  Patavii  Vide  qum  diximus  in  Notis  Gallicis.] 


supposed  to  wish  that  the  kingdom  should  be  transferred  by  the  best 
right  possible ; nor  is  it  their  concern,  whether  the  king  accept  the 
inheritance  of  the  property  or  not ; since  they  chose  the  her^itary 
order  of  succession,  not  that  the  heir  of  the  oniinary  property  should 
hare  it,  but  that  the  order  might  be  certain,  and  might  carry  with  it 
the  reverence  given  to  the  blood;  and  also  that  from  the  habits  of 
the  race  and  their  education,  there  might  be  the  hope  of  good  moral 
qualities : and  that  the  possessor  of  the  kingdom  might  bestow  more 
care  on  the  kingdom,  and  defend  it  with  more  energy,  since  he  was  to 
leave  it  to  those  whom  he  most  wished  to  benefit  for  benefits  received, 
or  from  natural  affection. 

XX.  But  when  the  rule  of  succession  is  different  in  aHodial  and 
mfmdal  property,  if  the  kingdom  be  not  a fie^  or  certainly  was  not 
so  at  first,  even  though  homage  have  been  done  for  it;  the  succession 
is  by  the  law  which  regulated  allodial  property  when  the  kingdom 
was  instituted. 

XXL  But  in  those  kingdoms  which  were  given  as  fiefs  by  a per- 
son who  had  plenary  ownership,  the  law  of  feudal  succession  is  to  be 
followed : not  however  always  the  Lombardic  law  which  we  have  in 
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Boriptam  habemus,  sed  quas  in  gente  quaque  recepta  fuit,  quo 
tempore  data  est  prima  yestltura.  Nam  Gothi,  Vandali,  Hunni, 
Franci,  Burgundiones,  Angli,  Saxones,  nationes  omnes  Ger- 
manicas, qui  partes  optimas  imperii  Romani  bello  occuparunt; 
suas  singuli  leges  aut  mores  de  feudis,  non  minus  quam  Lan- 
gobardi, habuerunt. 

XXII.  1 Frequens  autem  in  regnis  est  aha  quaedam 
cofftuuica.  successio,  non  hereditaria,  sed  quas  ^line^  didtur ; in  qua  ob- 
serrari  solet  non  jus  illud  subitionis  in  locum  quas  repraesen- 
tatio dicitur,  sed  jus  transmittendi  futuram  successionem,  quad 
delatam,  lege  s<^cet  ex  spe,  quas  nihil  ex  se  et  naturaliter 
operatur,  jus  quoddam  verum  excitante : quale  scilicet  jus  est 
l8ubQmd.A.  ™in  his,  quas  ex  stipulatione  conditionata  debentur:  ita  ut  hoc 
ipsum  jus  m posteros,  ex  primo  rege  vementes,  neoessano 
transeat,  sed  ordine  certo,  ut  primum  vocentur  liberi  ultuni 
possessoris  primi  gradus,  tam  qui  vivunt,  quam  qui  mortui 
sunt;  tum  vero  inter  vivos  et  mortuos  ratio  habeatur  sexus 


< Linealis]  Vide  Cardinalem  Tn- 
echnm  Praei.  Conel.  88 ; rerbo  regni 
successio : Goilielmum  de  Montisferrato 
de  snccessionibiifi  regum,  qui  liber  est 
in  Oceano  Juris.  Peregrinum  De  Jure 
Pisci,  Lib.  x.  tit.  11.  n.  48.  et  Lib.  v.  tit. 
1.  n.  109.  Vide  exempla  talia  sucoes- 
sionis  in  Norvagico  regno  apud  erudi- 
tissimum summasque  diligent!»  yimm 
Johannem  Fontanum  JBistorise  Damccs 
libro  IX.  (Pag.  514, 515)  consuetudini- 
bus Normanni»  de  propinquioritate 


heredum : et  apud  Johannem  Sermnum 
in  LudoTioo  Grosso,  super  oontroTer- 
sia  BorboniensL  Argentreus  Historia 
Britannica,  libro  ri.  c.  4.  In  sucees^ 
sionJibus  liberi  primogeniti,  sive  sint 
masculi  aut  femeUcs,  et  similiter  liberi 
secundogenitorum,  si  primogeniti  absque 
liberis  ex  proprio  corpore  decesserint, 
in  successione  Jhtdorumjure  primogesd- 
tura  reprcssentant  personas  patrum  smo~ 
rum,  et  veniunt  ad  talia  jura  successio^ 
mm  et  primogenitura,  sicut  eonm  patres 


the  law-books,  but  that  which  was  receired  in  each  nation  at  the  time 
of  the  first  investiture.  For  the  Goths,  Vandals,  Huns,  Franks,  Bur- 
gundians, Angles,  Saxons,  all  the  Germanic  nations  which  occupied  the 
best  parts  of  the  Ronum  empire,  had  each  their  own  laws  or  customs 
concerning  fiefs,  as  well  as  the  Lombards. 

XXII.  1 But  there  is  another  succession  frequent  in  kingdoms, 
called  Lineal;  in  this,  the  rule  observed  is,  not  that  of  the  representa- 
tion of  the  heir  by  his  progeny,  but  the  heir  transmits  the  future  suc- 
cession, [even  if  he  die  before  he  succeed  himself]  the  law  founding  a 
true  right  upon  an  expectancy  which  of  itself  produces  no  effect ; [see 
the  illustration  from  the  Civil  Law ;]  so  that  this  right  passes  to  his  pos- 
terity who  are  descended  from  the  first  king : but  according  to  a certain 
order ; so  that  there  are  first  called  in  the  children  of  the  last  posses- 
sor of  the  first  degree,  both  those  who  are  alive  and  those  who  are 
dead : and  among  those  alive  and  dead  account  is  had,  first  of  sex. 
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primum,  deinde  mtatis : Mortuorum  autem  jus  si  prmyaleat, 
transeat  ad  eos  qui  ab  ipeds  descendunt,  pari  rursum  inter 
pares  prmrogatiya  sexus,  ac  deinceps  satatis,  salyaque  semper 
transmissione  mortuorum  in  yiyos,  yiyorum  in  mortuos.  8i 
liberi  ejus  desint,  yenitur  ad  alios  qui  proximi  sunt,  ant,  si  yi^ 
yerent,  essent,  simili  transmissione  et  inter  pares  in  eadem 
linea  obseryato  discrimine  sexus  et  satatis,  ita  ut  ob  sexum  et 
satatem  nunquam  transeatur  de  linea  in  lineam.  Cui  conse- 
quens est  ut  filia  ex  filio  prsaferatur  filio  ex  filia,  et  filia  ex 
fratre  filio  ex  sorore,  item  filius  majoris  fratris  fratri  minori, 
atque  ita  in  cieteris.  Hsac  est  successio  regni  Castellsa ; ad 
cujus  exemplum  etiam  majoratus  jura  in  eo  regno  constituta  cow.t  9. 

Cl.  IL 

sunt.  98.  num.  6. 

2 Successionis  autem  hujus  linealis  argumentum,  si  lexM>^Hia>. 
et  exempla  desint,  sumi  poterit  ex  ordine  qui  in  publicis 
coetibus  seryatur.  Nam  si  in  eo  ratio  habeatur  linearum,  id 
signum  erit  spem  a lege  in  jus  animatam,  ita  ut  a morien- 


si  viverent,  eorum  patruoe,  avuneuloe 
excludendo,  eeaendum  genercdem  et  noto- 
riam consuetudinem,  tam  in  successioni- 
bus per  rectam  lineam,  quam  a latere 
obvenientUms : et  de  usu  et  consuetudine 
ante  dicta  flia  succedit  in  /eudis,  sive 
sint  Ducatus,  Comitatus,  Perria^  aut 
Paroniee,  quantumeunque  magni  et  no- 
biles, et  quod  ita  evenerat  in  Comitatibus 
Artesii,  Campania,  Tolosa,  et  Britan- 
nia, Talis  01^0  succedendi  praescriptus 


March»  Mantuan»  ab  Imperatore  Sigis- 
mundo  anno  olo  occo  xuii.  Et  a 
Carolo  Quinto  Imperatore^  et  rege  His- 
pani» Philippo  II.  in  regnis  suis  ao 
principatibus,  annis  olo  Io  ut.  et 
olo  lo  xciv. 

» In  his,  qua  ex  stipulatione  condi- 
Uonata  debentur']  Item  in  legatis,  quo- 
rum dies  cessit,  non  venit.  [Yid.  L.  y. 
prine,  D,  Quando  dies  LegaL  etc.] 


then  of  age : and  if  the  right  of  the  dead  be  superior,  it  passes  to 
those  who  descend  from  them,  with  the  like  prerogatlye,  first  of  sex, 
and  then  of  age ; and  preserring  at  erery  step  the  right  of  transmis- 
sion from  the  dead  to  the  Hying,  and  from  the  living  to  the  dead.  If 
the  children  of  any  branch  fail,  the  succession  passes  to  the  next  who 
are  nearest  of  kin,  or  would  be  if  they  were  aUve,  by  a similar  trans- 
mission, and  observing  in  those  of  the  same  branch  the  same  distinc- 
tion of  sex  and  age ; so  that  transition  is  never  made,  on  account  of 
sex  or  age,  from  one  Hne  to  another.  It  follows  from  this,  that  a son’s 
daughter  is  preferred  to  a daughter’s  son,  and  a brother’s  son  to  a 
sister’s  son,  and  an  elder  brothers  son  to  a younger  brother,  and  so  in 
other  cases.  This  is  the  succession  of  the  kingdom  of  Castile : and  the 
same  rule  holds  with  regard  to  majorats  in  that  kingdom. 

2 An  argument  for  this  lineal  succession,  if  law  and  example  be 
wanting,  may  be  taken  from  the  order  of  public  assembUes ; [such 
as  a House  of  Peers.]  For  if  in  such  cases  also  account  is  had  of 
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tibas  in  superstites  transeat.  Hsec  autem  est  successio  linealis 
cognatica,  in  qua  foemin»  et  fosminis  nati  non  excluduntur, 
sed  postponuntur  in  eadem  linea,  ita  ut  etiam  regressus  ad 
eas  sit,  si  propiores  aut  pares  cetera  mares  aut  ex  maribus 
defecerint.  Fundamentum  autem  hujus  successionis,  quatenus 
ab  hereditaria  differt,  est  spes  populorum  de  optima  educa- 
tione eorum,  qui  spem  regni  habent  justissimam ; quales  sunt 
quorum  parentes  si  yiyerent  essent  successuri. 

XXIII.  Est  et  alia  linealis  successio  agnatica,  duntaxat 
marium  ex  maribus ; quas  ex  nobilissimi  regni  exemplo  "suc- 
cessio juris  Francici  yulgo  appellatur.  Ease  quatenus  a cog- 


® Sueeeuio  juris  Frondet]  Vetua 
testimonium  moris  hrgus  Franoici  habes 
apud  Agathiam  libro  ii.  (Gap.  7).  Ea- 
dem ftdt  successio  in  Dayidis  stirpe  post 
Solomouem.  Vide  2 Paralip.  zxiii.  3. 

^ Ubid^denU  agnatica  substituitur 
successio  cognatica]  Ut  in  Pronneia 
Narbonensi.  Vide  Serranum,  Carolo 
VIL  (de  ComiteOu  Commingend,  pag. 
322,  323.  Edit.  Paris.  1627).  Ex  tali 
credo  lege  Thendericho  sine  liberis  de- 
functo sororis  filius  Athalaricus  succes- 
sit. [Pbooop.  Gotthie.  L.  i.  c.  2.]  Vi- 
detur et  in  Arragonia  id  olim  valuisse. 

p Possunt  et  alii  successionum  modi 
introdud]  Apud  iEthiopes  olim  regi- 
bus succedebant  sororum  filii,  narrante 
Nicolao  Damasceno,  (pag.  518.  Excerpt. 
Pdresc.)  Idem  apud  Pictos  usurpatum, 
semperqne  successiase  cognatos  per  foe- 
minas  notat  Beda.  Tacitus  de  Oerma- 


nis:  Sororum  JUUsapud^sousteuhtmidem, 
qui  apud  pedrem,  honor.  Quidam  sane- 
iiorem  aretioremque  hunc  nexumsangui» 
nis  arbitrantur.  (Germ.  c.  20.)  Apud 
Indos  quosdam  idem  fieri  docet  noa 
Osorins,  et  alii. 

<1  l/t  qui  sibi  quoque  tempore  Juturi 
sunt  proximi]  Id  in  Afirica  obtinuit  ex 
Gizerichi  testamento.  Procopius  Van- 
dalicorum primo:  y^vov  Si  6\tyou 
Ti^iptXo^  tiripiobi  ireXeuTa, 
irov  rjSri  i/iXuciat  ^icov,  diaOffxav  Stari- 
Bepevo^,  iv  dtv  dXXa  re  iroWd  fiasSi- 
Xoie  iveoKft^s^  ual  tijV  ^aaiXeiauf  dei 
fiavSCXuv  eh  tovtov  levaiy  o«  d»  Sk 
ySvov  a^pevoe  aitrm  TC^epixta  xard 
yevov  irpo<n]Kto»f  uptaroe  mv  dirdvrm» 
T«i/  aifTov  avyyevwv  tijv  nXisCa»  rv- 
Xoi*  Aliquanto  post  tempore  Gizerickue 
obiit,  multa  jam  eetate,  facto  testamento^ 
quo  tum  mulla  alia  presceperal  Vanda>- 


lines  of  descent^  that  will  be  a sign  that  expectancy  is  by  the  law 
yiyified  into  a Right,  so  that  the  Buccession  passes  from  the  dead  to  the 
survivors. 

This  is  a Cognodic  lineal  succession,  in  which  women  and  the  sons 
of  women  are  not  excluded,  but  are  postponed  in  their  own  line ; but 
yet  so  that  there  is  a regress  to  them,  if  there  be  a fmlure  of  claimants 
nearer,  or  equal  in  other  things,  who  are  males,  or  from  males. 

The  foundation  of  this  succession,  so  far  as  it  differs  from  the  here- 
ditary, is  the  hope  entertained  by  the  people  as  to  the  good  education 
of  those  who  have  the  legitimate  hope  of  the  kingdom : and  such  are 
they  whose  parents,  if  they  had  lived,  would  have  succeeded. 

XXni.  There  is  also  an  Agnatic  lineal  succession,  of  males  to 
males  only;  which,  obtaining  in  a certain  noble  kingdom,  is  called 
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natica  differt  in  hoc  maxime  introducta  est,  ne  per  foeminarum 
matrimonia  ad  peregrinam  sanguinem  imperium  deyeniret. 
In  utraque  autem  lineali  succesdone  in  mfinitum  admittantur 
etiam  qui  ab  ultimo  possessore  remotissimo  gradu  distant, 
dum  a primo  rege  descendant.  Est  et  ^ubi  deficiente  ag- 
natica  substituitur  successio  cognatica. 

XXIV.  ^Possunt  et  alii  successionum  modi  introduci, 
aut  populi  voluntate,  aut  etiam  ejus  qui  regnum  ita  in  patri- 
monio habet,  ut  alienare  possit.  Licet  enim  exempli  causa 
constituere,  ^ut  qui  sibi  quoque  tempore  futuri  sunt  proximi 
succedant  in  regnum,  sicut  apud  Numidas  olim,  puto  tali 


U$t  Um  regnum  Veendalicum  eemper 
venire  voluit  ad  eum  qui  per  lineam 
mateuHnam  ipri  Gizerieho  genere  prox- 
imus, et  inter  proximos  maximus  esset 
eetate.  (Cap.  vii.)  Jomandes:  Gizeri- 
ehus,  diu  regnems,  ante  obitum  suorum 
JUiorum  agmine  accito  ordinavit,  ne  inter 
ipsos  de  regni  ambitione  esset  dissensio, 
sed  ordine  quisque  et  gradu  suo  aliis 
superveniret,  id  est  seniori  suo  Jilio  Jieret 
sequens  successor,  et  rursus  ei  posterior 
qjus.  ( Cap.  33. ) Victor  tlticensu  Lib.  ii. : 
Cui  secundum  Constitutionem  Gizerichi 
regis,  eo  quod  nugor  omnibus  esset,  reg- 
num inter  nepotes  potissimum  dAdnxtur. 
Hic  semper  spectatur  non  possessor  nl- 
timas,  sed  primas  regni  acquisitor: 
quod  succedendi  genua  ex  ipsane  Africa 
sumserit  Gizerichus,  ubi  id  Talnisse  in 
textu  ostendimus,  an  yero  a quibusdam 
Septentrionis  nostri  populis,  dubitari 


potest.  Nam  et  apud  Langobardos 
Vaaci  regi  filios  rddnquenti  non  aliquis 
filiorum  succedere  debebat,  sed  ejusdem 
generis  Riainlphus:  testis  Procopius 
Gotthieorum  iii.  (cap.  35.)  Et  in  Hun- 
gari»  r^nm  mortuo  latra  non  liberis 
ejus  sed  fratri  jus  fbisse  narrat  Nioetas 
Choniates  de  rebus  Manuelis  libro  ir, 
(cap.  i.)  Nescio  an  eodem  pertineat 
recepta  apud  Patzinaoitas  successio,  sed 
obscurius  proposita  a Constantino  Por- 
phjrogenneto  de  ddministratione  Im- 
perii c.  xzxyiL  In  Dania  idem  obser- 
Tatam  tradit  Crantzias  Danicorum  ir. 
et  Suedieorum  y.  Etiam  Albas  succes- 
sit iEneas  non  Iulus  Ascanio  mqjore 
filio  .£neee  natus,  sed  alter  filius  .£neas 
Silyius.  [Vide  Dion.  Halicam.  Aniiq, 
Horn.  Lib.  i.  c.  70.  et  AureL  Victor,  de 
Orig.  Gentis  Roman,  c.  17.] 


Frank  Law  [or  Salic  Law.]  This,  so  far  as  it  differs  fh>m  the  cog- 
natio, was  introduced  munly  with  this  view,  that  the  empire  might  not 
pass  to  foreign  blood  by  the  marriages  of  the  female  branches. 

In  both  these  lineal  successions,  those  are  admitted  who  are  dis- 
tant even  in  the  most  remote  degree  from  the  last  possessor,  proyided 
they  descend  from  the  first  king. 

There  are  some  cases  when,  failing  the  agnatic  succession,  the 
cognatic  is  substituted. 

XXrV.  Other  modes  of  succession  also  may  be  introduced  accord- 
ing to  the  will  of  the  people,  or  by  the  will  of  the  patrimonial  sore- 
reign.  For  instance,  he  may  settle  that  those  who  on  each  occasion  are 
nearest  to  himself,  [see  Grotius’s  note]  should  succeed  to  the  king- 
dom : as  amongst  the  Numidians  formerly,  I suppose  by  some  such 
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ex  causa,  fratres  liberis  ultimi  possessoris  pneferebantnr. 
Idem  in  Arabia  Felice  usurpatum  olim  fuisse  ex  Strabone 
Lib^  xtL  p.  ooUigo.  De  Taurica  Chersoneso  idem  recentiores  prodidere : 
nec  ita  dudum  est  cum  'apud  Afros  Marod  et  Fessae  reges 
idem  est  factitatum.  Atque  hoc  in  dubio  obserrandum  in 
fideicommisso  quod  familiie  relinquitur»  yerior  est  sententia» 
Romanis  quoque  legibus  congruens»  quanquam  eas  interpretes 
alio  detorquent  His  bene  cognitis  facile  erit  respondere  ad 
controyersias  de  regnorum  jure,  qu»  ob  differentes  jurisoon- 
If^n.  Bultorum  sententias  difficillim»  putantur. 

&D.47.  XXY.  Primum  qumritur  an  filius  a patre  exheredari 

possit,  ut  ne  in  regnum  succedat  In  quo  distinguenda  sunt 
regna  alienabilia»  id  est»  patrimonialia»  a non  alienabilibus. 
Nam  in  alienabilibus  dubium  non  est»  quin  exheredatio  pro- 
cedat» cum  a bonis  aliis  nihil  differant:  atque  ideo  qiue 


' ApudAJroi  MarodetFesMB re^e»] 
Livius  Ma»im$9a : MUitanU  eo  pro 
Carthaginiennbus  in  HupamOf  paier 
moritur:  (OeUba  nomen  erat:) 
regnum  ad  fratrem  regie  D^alcen  (mo$ 
ita  apud  NumidoM  eei) pervenit.  [Idem 
locus  est»  qui  in  contextu  indicatur» 
Lib.  XXIX.  c.  29.]  De  Mauritania  omni 
Tide  Marianam  libro  xxix.  (cap.  22.) 
Hinc  sumto  exemplo  etiam  apud  Sara- 
cenos» qui  ex  AfHca  in  Hispaniam  ye- 
nerant»  fratres  prolati  filiis  ad  tempora 
Abderamenis  ;Rodericns  Toletanus  Iftr- 
iorut  Arabum  c.  6.  Thuanus  Historia- 
rum libro  LXT.  in  anno  olo  Io  lxxtiii. 


de  Hamete:  Quippe  patrie  testamento 
ad  regnum  ordine  post  fratre*  voealtisa, 
exdusiiiUorumfUiM.  Idem  sncoedendi 
genus  yaluisse  et  in  Mexicano»  et  ia 
Peruano  regno  ex  historiia  Dlonim  lo- 
corum obserro. 

■ LieUa  erit  eukeredatio}  De  taM 
regno  intelligendnm  quod  ait  Baldna  in 
prooemio  decretalium  Grcgorii,  a rege 
Bucoessorem  posse  eligi  e Uberia  quem 
relit  Exemplum  est  etiam  in  Mexicana 
historia. 

* In  omnibus  £d<L  qua  viro  Auctore 
prodierunt,  heic  legitur:  priuU  natu*. 
Et  ridetur  ita  roluisse  in  casu  secundo 


rule»  the  brothers  of  the  last  possessor  were  preferred.  So  in  Arabia 
Felix»  the  Tauric  Chersonese»  and  the  Africans  of  Morocco  and  Fex. 
And  this  rule  is»  in  doubtful  cases»  followed  in  dioosing  trustees  for 
family  property»  as  is  the  sounder  opinion»  agreeing  also  with  the 
Roman  laws»  though  the  commentators  wrest  them  another  way. 

These  rules  being  well  known»  it  will  be  easy  to  answer  the  contro- 
rersies  concerning  the  right  of  succession»  which  are  thought  very  diffi* 
cult  in  consequence  of  the  different  opinions  of  jurists. 

XXV.  It  is  made  a question»  whether  a son  can  be  disinherited 
by  his  father  so  as  to  be  prerented  from  succeeding  to  the  kingdom. 
Here  we  must  distinguish  alienable,  that  is,  patrimonial  kingdoms»  from 
those  which  are  inalienable.  In  alienable  cases»  there  is  no  donbt 
that  disinheritance  takes  its  effect,  since  the  kingdom  cannot  differ 
frrom  other  property ; and  therefore  the  rules  which  by  law  or  custom 
obtain  as  to  exheredation  will  have  place  here.  And  if  there  are  no 
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l^bos  aut  moribus  obtinent  de  exheredatione,  hic  quoque 
habebunt  locum:  et  ri  nullse • proferantur  leges  aut  mores, 
tamen  naturaliter  * licita  erit  exheredatio  usque  ad  alimenta; 
aut  etiam  sine  ea  exceptione,  ri  crimen  morte  dignum  filius 
admiserit,  aut  alioqui  grariter  peccaTerit,  et  rit  unde  ali  pos- 
rit.  Sio  Rnben  a Jacobo  ob  culpam  privatus  est  jure  * primi 
nati.  Adorna  regno  *a  Davide.  Imo  etiam  pro  tarite  ei^ere- 
dato  habebitur,  qui  grave  crimen  commiserit  in  patrem,  'si  ^ m 
nulla  sunt  condonato  culpas  indicia.  Sed  in  non  alienabilibns, 
quanquam  hereditariis,  idem  non  procedet,  quia  populus  viam 
quidem  elegit  hereditariam,  "sed  hereditariam  ab  intestato. 
Multo  .minus  procedet  exheredatio  in  lineali  succesrione,  ubi 
nulla  imitatione  hereditatis  ex  dono  populi  regnum  pervenit 
ad  angulos,  praescripto  ordine. 

XXYL  . Similis  est  quaestio,  an  abdicari  possit  regnum, 


Uti  snbstantiyo  natui,  obsoleto  eztr» 
casnm  sextum.  J, 

t A J)€toide]  Erat  eoim  regium  illad 
Telut  patrimoniale  Daridi,  non  quidem 
belli  jure,  sed  Dei  ipsius  dono.  [At  non 
ob  culpam  exclnsns  est  regno  Adonia. 
Antequam  enim  regiam  dignitatem  ad. 
fectasset,  jam  David  pollicitus  erat 
Bathsebas,  matri  Solomonis,  se  hunc 
successorem  suum  declaraturum,  fidem- 
que datam  jnr^rando  firmarat,  1 Beg. 
i.  17.  quod  Dena  etiam  sibi  placere  sig- 
nificaverat, 2 Paralip.  xxii.  9,  10,  11. 
Deinde  Keges  Hebraeorum  in  desig- 
nando Successore  suo  liberrime  egisse, 


et  nullam  fere  ordinis  nascendi  ratio- 
nem  habuisse,  ex  tota  Historia  Sacra 
adparet.  J»  H.] 

* Durum  hoc  est  nimis:  et  merito 
ab  Interpretibus  Auctor  noster  heio  re- 
prehenditur. In  dubio  potius  adfectus 
patemus  mitiorem  partem  sequi  jubet. 
Legum  ex  Jure  Civili  in  ora  libri  in- 
dicatarum species  plane  diversm  sunt, 
ut  in  Notis  Gallicis  fuse  ostendimus. 
J.B. 

1 Sed  hereditariam  ab  inteetato] 
Non  testamento : non  adoptione.  Tide 
de  Neapolitano  regno  Marianam  libro 

XX. 


lawB  or  cufitomB,  by  Natural  Law  exberedation  is  lawful,  except  as  to 
aliment ; and  even  without  that  exception,  if  the  son  hare  committed 
a crime  worthy  of  death,  or  otherwise  greatly  offended.  Thus  Reuben 
was  deprived  of  his  right  as  first-bom  by  Jacob  for  his  offense,  and 
Adon^f^,  of  the  kingdom,  by  David.  And  he  is  held  for  tacitly  dis- 
inherited who  has  committed  a grave  crime  against  his  father,  if  there 
are  no  tokens  of  condonation  or  pardon*. 

But  in  inalienable  kingdoms,  though  hereditary,  the  same  does  not 
hold : because  the  people  chose  indeed  the  hereditary  way ; but  the 
hereditary  way  with  the  usual  succession  to  intestates. 

Still  less  exheredation  hold  good  in  a lineal  succession,  when 
the  kingdom  comes  to  each  person  by  the  gift  of  the  people,  without 
attempting  to  imitate  the  hereditary  rule. 

XXVI.  Similar  is  the  question  whether  the  kingdom,  or  the  right 
* This  is  rejected  by  Barbeyrac  as  too  severe. 
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aut  jus  succedendi  in  regnum.  Et  quin  pro  se  quisque  abdi- 
care poBut  non  est  dubium : an  et  pro  liberis,  ma^  contro- 
Tersum,  sed  quod  eadem  distinctione  expediri  debet  Nam 
in  hereditariis  qui  jus  a se  abdicat,  in  liberos  nihil  potest 
transferre : at  in  lineali  successione  patris  fSsctum  nocere  non 
potest  liberis  natis,  quia  simul  atque  ezistere  coeperant  jus 
proprium  eis  quaesitum  est  ex  lege:  sed  nec  naadturis,  quia 
impedire  non  potest  quin  ad  illos  quoque  suo  tempore  jus 
pertineat  ex  populi  dono.  Neque  obstat  de  trananiasione 
quod  diximus : est  enim  ea  transmissio  necessaria,  non  volnn- 
taria,  ad  parentes  quod  attinet.  Illud  intereat  inter  natos  et 
nascituros  quod  nascituris  nondum  quassitum  sit  jus,  atque 
ideo  auferri  iis  possit  populi  Toluntate,  si  etiam  parentes, 
quorum  interest  jus  ad  ^os  transire,  jus  illud  remiserint: 
quo  pertinent  ea  quas  de  derelictione  supra  diximus. 

XXYII.  1 Solet  et  hoc  quaeri,  an  de  successione  regni 
judicare  possit,  aut  rex  qui  nunc  regnat,  aut  populus  per  se, 
aut  per  judices  datos.  ^Negandum  utrumque  est  de  judicio 

* Populi  est  omnino  jndidom,  qni  Notis  Gallicis.  GronoTios  tamen  in 
hoo  casu,  salvo  jure  successionis,  interim  Nota  sua  diffusa,  quod  alibi  hnud  semel 
quasi  sui  juris  sit,  quantum  necesse  est  fecisse  vidimus,  heic  etiam  mire  cavQla- 
ad  litem  dirimendam.  Qua  de  re  ple-  tur.  J,  B. 

nins  egimus  in  nostris  ad  huno  locum  * Causa  sueeessioms  non  guH^tebs 


of  succeeding  to  it,  can  be  abdicated.  ‘ And  that  each  person  for  him- 
self may  abdicate,  there  is  no  doubt : whether  he  can  do  so  for  his 
children  also,  is  more  controrerted,  but  is  to  be  solred  by  the  same 
distinction.  For  in  hereditary  kingdoms,  he  who  abdicates  for  himself 
can  transfer  nothing  to  his  children.  But  in  a lineal  succession,  the  act 
of  the  father  cannot  be  allowed  to  prejudice  sons  already  bom ; be- 
cause as  soon  as  they  began  to  exist,  they  acquired  a right  by  law ; nor 
sons  not  yet  bom,  because  it  cannot  prerent  that  the  right  should  de- 
scend to  them  also  by  the  gift  of  the  people.  Nor  does  the  difELculty 
of  transmitting  the  right  make  any  obstacle:  for  the  transmission  is 
necessary,  not  Toluntary,  so  far  as  the  parents  are  concerned.  There 
is  this  difference  between  children  bora,  and  to  be  bora;  that  those  not 
yet  bora  have  not  yet  acquired  any  right,  and  therefore  their  rights 
may  be  cut  off  by  the  will  of  the  people,  if  the  parents  whose  interest 
it  is  that  the  right  should  pass  to  the  sons  have  given  up  that  right: 
and  to  this  pertains  what  we  have  said  above  of  dereliction. 

XXVII.  1 This  also  is  made  a question,  Whether  the  r^gning 
king,  or  the  people,  or  judges  appointed  by  them,  can  judge  concerning 
the  succession.  And  we  must  deny  that  they  can  pronounce  a judg- 
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jurisdictionis.  Nam  jurisdictio  non  est  nisi  apud  superiorem, 
non  nuda  ratione  Imbita  personas,  sed  causas  simul,  quas 
spectanda  est  cum  suis  circumstantiis.  Est  autem  ^ causa 
successionis  non  subjecta  regi  nunc  regnanti:  quod  inde  ap- 
paret, quod  rex  nunc  regnans  nulla  lege  obligare  potest 
successorem.  Successio  enim  imperii  non  est  sub  jure  im- 
perii, ac  proinde  mansit  in  statu  naturali,  quo  nulla  erat 
jurisdictio. 

2 Attamen  si  controversi  juris  sit  successio,  recte  et  pie 
facient  qui  jus  vindicant,  si  de  arbitris  inter  se  conveniant ; 
quod  alibi  tractabitur.  Populus  vero  omnem  a se  jurisdictio- 
nem in  regem  et  regiam  familiam  transtulit,  nec  ea  durante 
ullas  ejus  habet  reliquias.  De  vero  regno  loquor,  non  de 
principatu.  Attamen  si  de  primaova  populi  voluntate  quaestio 
incidat,  ^non  abs  re  erit  populum  qui  nunc  est,  quique 
idem  cum  eo  qui  olim  fuit  censetur,  suum  super  ea  re  sen- 
sum exprimere,  qui  sequendus  erit,  nisi  satis  certo  constet 
olim  aliam  fuisse  populi  voluntatem,  et  ex  ea  jus  quaesitum. 

T€gi\  De  Galli»  regno  ride  Thnanom  et  Scotia,  teste  Camdeno  in  annis  cla 
libro  CY.  anno  olo  Io  xciii.  vide  et  lo  lxxi.  et  lxxii.  sire  per  delegatos 
Goicciardinnin.  ad  id  negotium,  ut  factam  in  Arragonia 

y Non  aht  re  erU  popuhtm]  Sire  in  teste  Mariana  libro  xx. 
oonyentu  Ordinum,  ut  factam  in  Anglia 


ment  as  if  they  had  jurisdiction  in  such  a case.  For  jurisdiction  be- 
longs only  to  a superior,  not  merely  taking  account  of  the  person,  hut 
of  the  cause  also,  which  is  to  be  regarded  with  its  circumstances.  But 
the  cause  of  the  succession  is  not  subject  to  the  reigning  king : which 
appears  from  this,  that  the  reigning  king  cannot  bind  his  successor. 
For  the  succession  to  the  soYoreignty  is  not  under  the  authority  of  the 
sovereign,  and  therefore  remains  in  the  natural  state  in  which  there 
was  no  jurisdiction*. 

2 If  however  the  right  of  succession  bo  controverted,  they  who 
claim  the  right,  will  do  rightly  and  piously  if  they  agree  to  appoint 
arbitrators.  The  people  has  transferred  all  the  jurisdiction  from  itself 
to  the  king  and  the  royal  family;  and  so  long  as  that  lasts,  it  has  no 
relicks  of  it.  I speak  of  a true  kingdom,  not  merely  of  a government. 
But  if  a question  arise  concerning  the  primeval  will  of  the  people,  it 
will  he  much  to  the  purpose  to  ask  the  people  now  existing,  which  is 
conceived  to  be  the  same  with  the  former  people,  to  express  its  opinion 
upon  that  matter,  which  is  to  be  followed,  except  it  appear  certainly 

* Gronovius  argues  against  this  doctrine,  but  rather  in  the  manner  of  a rhe« 
torician  than  a jurut.  W. 

[grot.] 
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vmu.  w.  10.  gjQ  Eaphaes  Rex  MeBseniifl  permisit  ^dispicere  qaem  ex  regali 
iBpjtidarum  genere  regnare  oporteret:  et  de  Xerxis  et 
juttiLs.  Artabazanis  controyersia  populus  cognovit. 

Aw^Frat,  XXYIIL  Ut  ad  alia  veniamus,  filium  qui  ante  regni 
^*f^r^de  ^^ptlonem  natus  est,  in  regno  individuo  praeferendum  m qm 
1fr<W‘q-3L  jji  regia  fortuna  natus  est,  in  quavis  successioniB  specie  veram 
est  Nam  in  regno  dividuo  haud  dubie  partem  feret,  ut  in 
bonb  ceteris,  in  quibus  nunquam  distinetur  quo  tempore 
sint  quaesita.  Qui  autem  partem  ferret  in  dividuo,  et  in  in- 
dividuo aetatis  privilegio  praefertur : quare  et  feudum  sequitor 
filium,  qui  ante  primam  vestituram  natus  est  Sed  et  in 
lineali  successione  simul  atque  regnum  quaesitum  est  spes 
aliqua  parta  est  liberis  ante  natis : nam  fac  alios  postea  natos 
non  esse,  nemo  prius  natos  excludendos  dixerit  In  hoc 
autem  genere  successionis  spes  semel  parta  jus  fadt  nec  ez 


^ Ita  quidem  Interpres  Pausani»': 
Jlegnum  populi  arbitrio  permisit:  sed 
aliud  Gmoa  significant:  Evi^ae?  ih 
ovK  oirrw»  vaidluu,  rd»  aipsOetrra  inrb 
*ro»  btipov  icareXc/e-rro 
Xt|v.  Quum  EnphaSs  nullos  haberet 
liberos,  relinquebatur  at  ille  succederet 
in  imperium,  qui  a Populo  electus  Jiiium 
rus  esset,  id  est,  eo  res  omnino  deveni- 
ebat. Ut  proinde  innuat  Pausanias, 
Populum  usum  esse  suo  jure,  neque  ex 
concessione  Regis  tuno  regnantis  arbi- 
trium illud  nactum  esse.  Ceterum,  ut 


heic  KareXeinsTOj  ita  Xe/vero  sonutar 
apud  Polybium, Lib.  yi.  cap.  54.  Eodem 
sensu  est  apud  Epictetum,  PneUruL 
cap.  73.  diroXelirsTtu  (cap.  46.  JSdiL 
Meibom,)  J,B. 

> Et  Arricoifi]  Cui  nomen  actum 
Artaxerxi  MnemonL  Vide  Plnterefanm 
Artaxerxe, 

• Inter  Ottoaem  primum  et  Hesri^ 
cum]  Vide  hac  de  re  Sigebertnm,  et 
notata  ad  librum  iii.  WittikindL  Bi^ 
setes,  et  Gemes,  inter  se  de  Torcieo 
regno  certarunt;  migor  natu  Bqjsietea 


that  tho  will  of  the  people  formerly  was  different,  and  that  a right  was 
thence  acquired.  Thus  Euphaes,  as  king,  permitted  the  Messenians  to 
determine  who  of  the  royal  family  of  the  Egyptidss  should  reign ; and 
in  the  controversy  of  Xerxes  and  Artabazanes  the  people  decided. 

XXVIII.  To  come  to  other  questions;  that  a son  who  was  bom 
before  his  fathei^s  accession  to  the  kingdom  is,  in  an  indivisible  king- 
dom, to  be  preferred  to  one  bom  during  the  enjoyment  of  power,  is 
true  in  every  form  of  succession.  In  a divisible  kingdom  he  will 
doubtless  have  his  share ; as  is  the  case  with  other  property,  in  which 
DO  difference  is  ever  made  as  to  the  time  when  it  was  acquhred.  Now 
he  who  would  take  a share  in  a divisible  inheritance,  will,  in  a matter 
indivisible,  be  preferred  on  the  ground  of  age ; and  thus  the  fief  follows 
the  son  who  was  bom  before  investiture.  But  in  a case  of  lineal  suc- 
cession also,  as  soon  as  the  kingdom  is  acquired,  there  is  some  expect- 
ancy given  to  the  children  bom  previously ; for  suppose  that  none  were 
bom  afterwards,  nobody  will  say  that  the  former  children  were  to  be 
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post  facto  cessat,  nisi  quod  ex  sexus  privilegio  suspenditur 
in  cognatica  successione.  Obtinuit  base  quam  diximus  sen- 
tentia in  Perside  inter  Cyrum  *et  Arsicam,  in  Judssa  inter 
Antipatrum  Herodis  magni  filium  et  ejus  fratres;  in 
garia  cum  Geissa  regnum  adiit;  et  in  Germania,  non  sine||*«t«-^ 
armis  tamen,  ^inter  Ottonem  primum  et  Henricum. 

XXIX.  Quod  autem  Spartm  aliter  factum  legimus,  ex 
lege  propria  est  ejus  populi,  qum  ob  educationem  magis  accu- 
ratam natos  in  regno  praeferebat  Idem  accidere  poterit  ex 
peculiau*i  lege  vestiturae  primaevae,  si  imperium  detur  in  feu- 
dum  vasallo  et  ex  eo  nascituriB:  quo  argumento  nixus  videtur 
fuisse  Ludovicus  adversus  Gideatium  fratrem  in  controversia 
ducatus  Mediolanensis.  Nam  ^in  Perside  Xerxes,  qui  contra 
fratrem  Artabazanem  obtinuit  regnum,  ut  Herodotus  notat,  ub. vita, 
potentia  Atossae  matris  magis  quam  jure  valuit.  Atque  in 


at  Gomes  natus  imperanti,  pimralnit 
Bigaxetes.  Mariana  libro  xxir.  (cap. 
zzi.)  Constantinns  Dacas  imperium  re- 
liqui filiiis  qnomm  duo  privato  erant 
geniti,  tertias  vop<f>vpoy€vvTiTot,  Zo* 
naras.  (Lib.  xvni.  cap.  9.  Ed,  JUg.) 
Vide  Corsetom  tract,  de  Prole  Regali 
111.  parte,  qusstione  26. 

b In  Pertide  Xerxes]  Imo  et  Xerxi 
sodas  regni  factas  Artaxerxes,  non  au- 
tem Darios  et  Hystaspes,  mq|oree,  sed 
ante  adeptam  imperiam  geniti.  [Vide 
Pbtatiom,  Dodrin,  Temper,  Lib.  x. 


0.  25.  et  RaRonar.  Part.  xi.  Lib.  iii. 
c.  10.]  At  forte  yerom  est  regnum 
Persidis  pependisse  a populi  suflhigiis, 
sed  intra  gentem  regiam  ooadasis. 
Nam  id  de  Arsaddis,  qui  Parthi  Persis 
imperavere,  tradidit  Ammianus  libro 
XXIII.  (c.  6.  p.  S97.  Ed.  Vales,  Gron,) 
et  de  Persis,  qui  iisdem  Parthis  succes- 
sere, Zonaras  in  Justino.  [Lib.  xiv. 
cap.  5.  ubi  id  tantam  didt,  Cavadem, 
Persarum  Begem,  Chosroe  filio  suo 
natu  minimo  destinasse  imperium,  ex- 
dusis  filiis  natu  mqjoribus.] 


excluded.  But  in  this  kind  of  succession,  an  expectancy  once  given  to 
any  one  gives  him  a right,  and  does  not  cease  by  any  subsequent  event ; 
except  that  in  a cognatic  succession  it  is  suspended  by  the  privilege 
of  sex.  The  opinion  which  we  are  stating  obtained  in  Persia  between 
Cyrus  and  Arsica;  in  Judea  between  Antipater,  the  son  of  Herod  the 
Great,  and  his  brothers ; in  Hungary,  when  Geissa  took  the  kingdom ; 
and  in  Germany,  though  not  without  recourse  to  war,  between  Otho  I. 
and  Henry. 

XXIX.  The  fact  that  a different  rule  was  followed  at  Sparta,  pro- 
ceeded fh)m  a peculiar  law  of  that  people,  which  on  account  of  their 
education,  preferred  those  that  were  bom  in  the  reign.  The  same  may 
take  place  by  a peculiar  Law  of  the  primitive  investiture,  if  the  govern- 
ment be  given  as  a fief  to  a vassal  and  his  offspring : on  which  argument 
Ludovico  seems  to  have  relied  against  Galeazzo  his  brother,  in  the  con- 
troversy respecting  the  dukedom  of  Milan.  For  in  Persia,  Xerxes  who 
obtained  the  kingdom  against  his  brother  Artabazanes  owed  his  success 
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eadem  Perside  cum  eadem  postea  oontroyersia  nata  esset,  ut 
jam  attigimus,  inter  Artaxerxem  Mnemona  et  Cjrrum,  Darii 
et  Parisatidis  filios,  Artaxerxes  ut  natu  major,  quanquam  ia 
priyata  fortuna  genitus,  rex  dictus  est. 

XXX.  1 Non  minus  agitatum  etiam  bellis  et  pugnis 
singularibus,  ^an  nepos  ex  filio  priore  filio  posteriori  sit  prsefe-, 

Hoct  m q.  3.  rendus.  Sed  hoc  in  lineali  succesdone  difficultatem  nullam 
habet:  ibi  enim  mortui  pro  viyis  habentur  in  hoc,  ut  jus 

Molin.  de  , * • «•  • • ,1 

Prim.  m.  6.  jji  liberos  transmittant:  quare  m tah  successione  sme  ullo  mta* 
tis  respectu  praeferetur  filius,  imo  in  cognatids  regnis  et  filia, 
primo  nati : quia  nec  aetas  nec  sexus  efficiunt,  ut  deseratur 
linea.  At  an  hereditariis  diyiduis  concurrent  ad  partes, 
regionibus,  ubi  subitio  in  locum  non  obseryatur, 
^ut  olim  in  Germania  apud  populos  plerosque : sero  enim 
nepotes  admissi  sunt  cum  filiis  ad  hereditatem.  At  in  dubio 
credendum  potius  est  locum  esse  vicariae  isti  successioni,  quis 
natura  ei  favet,  ut  supra  diximus. 

2 Quod  si  aperte  jure  civili  regionis  introducta  sit  subitio 
in  locum  mortui  parentis,  locum  habebit  etiam  si  in  aliqua 

c An  nepos  ex  filio  priore^  filio  pos~  Johannem  le  Cirier  de 
feriori  sit  praferendus]  Vide  Choppi-  qui  liber  iniertns  eat  in  Ooeonum  jnrii 
num  de  Domanio  Lib.  ii.  Thomam  Marianam  libro  xx.  (cap.  3)  et  libra 
Grammaticam  decisione  Neapolitana  i.  xxvi.  Cromemm  libro  xxx. 


to  the  power  of  his  mother  Atossa,  rather  than  to  his  right,  as  Herodotus 
notes.  And  in  the  same  kingdom  of  Persia,  when  afterwards  the  same 
controversy  arose  between  Artaxerxes  Mnemon  and  Cyrus,  Artaxerxes 
as  the  eldest,  though  bom  in  a private  station,  was  made  king. 

XXX.  1 It  has  also  been  a matter  of  contest,  discussed  by  mesua 
of  wars  and  single  combats,  whether  the  grandson  of  the  former  son  be 
to  take  precedence  of  the  later  son.  This,  in  a lineal  succession,  can 
have  no  difficulty ; for  there  the  dead  are  held  as  living,  in  this  respect, 
that  they  transmit  their  right  to  their  children : wherefore  in  such  a 
succession  the  son  of  the  first-bom  is  preferred  without  any  n^gard  to 
age ; and  in  cognatic  kingdoms,  the  daughter  also : for  neither  age  nor 
sex  lead  them  to  desert  the  line.  In  divisible  hereditary  kingdoms,  the 
claimants  share  the  inheritance  according  to  the  shares  of  the  sons; 
except  in  those  countries  in  which  the  substitution  of  the  son  for  the 
parent  is  observed,  as  among  most  peoples  in  Germany.  For  it  was 
only  at  a later  period  that  grandsons  were  admitted  along  with  sons 
to  the  inheritance.  But  in  a doubtful  case,  we  are  rather  to  suppose 
that  that  vicarious  succession  has  place,  because  nature  favours  it. 

2 If  the  substitution  of  the  son  in  the  place  of  his  deceased 
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lege  proximi  fiat  mentio.  Kationes  qum  ex  legibus  Roma- 
nis adferontur  ad  banc  rem  minus  firmm  sunt ; quod  appare- 
bit leges  ipsas  inspicienti.  Sed  haec  ratio  optima  est,  quod 
in  materia  favorabili  dictionum  significatio  extendenda  est  ad 
omnem  proprietatem,  non  vulgarem  tantum,  sed  et  artifici- 
alem, ita  ut  sub  nomine  filiorum  comprehendantur  adoptivi, 
et  sub  nomine  mortis  mors  civilis,  quia  leges  ita  loqui  con- 
sueverunt. Quare  merito  proximi  nomine  veniet  is  quem  lex 
in  proximum  gradum  perducit.  In  regnis  vero  hereditariis 
individuis,  ubi  subitio  in  locum  exclusa  non  est,  neque  semper 
nepos,  neque  semper  filius  secundo  genitus -prmferuntur,  sed 
ut  inter  pares,  quippe  juris  effectu  quoad  gradus  adaequatos, 
potior  erit  is  qui  aetate  praecedit : nam  in  aetatis  privilegium 
non  succedi  in  regnis  hereditariis** supra  diximus.  Apud  Co- 
rinthios succedebat  d irpeafivTaros  ael  twv  eKyovwv^  ex 
liberis  defuncti  regis  is  qui  natu  esset  maximus,  ut  ex  Diodori 
Siculi  libro  sexto  exscripsit  Georgius  Monachus.  Sic  et  apud 
Vandalos,  cauto  ut  haeres  esset  qui  sanguine  proximus  et 
maximus  esset  natu,  ® praelatus  filius  secundus  natu  major  filii 

^ ut  olim  in  Oermania]  Vide  qus  mogeDito.  Vide  apud  Reiakinginm  Lib. 
BTipra  DotaTimoB  ad  § xj.  Ea  de  causa  i.  classe  !t.  c.  xvii.  u.  85. 
olim  in  Palatinatu  prielatus  Rnpertns  « Pridatus  JUhu  $ecundm  naJtu  ma^ 

minor  Bnperto  alteri  Tenienti  ex  pri-  jor  JUii  primi  JUw\  Honoricqs  Geozo- 


parent  be  plainly  introduced  by  the  Civil  Law,  it  will  have  place, 
although,  in  any  law,  proximus,  **  the  nearest  relation,”  be  mentioned 
as  the  successor.  The  reasons  which  are  drawn  from  the  Roman 
Laws  to  this  effect,  are  insecure ; as  will  appear  to  any  one  who  exa- 
mines these  laws  themselves.  But  this  is  the  best  reason ; that  in  a 
favourable  matter,  the  signification  of  words  is  to  be  extended  to  every 
property,  not  common  only,  but  artificiid  also ; so  that  under  the  name 
of  sons  are  to  be  comprehended  adoptive  sons ; and  under  the  name 
of  death,  civil  death,  because  the  laws  have  been  accustomed  so  to 
speak.  Therefore  he  may  justly  come  in  the  name  of  proximus  whom 
the  law  has  put  in  the  nearest  place  to  the  succession.  But  in  here- 
ditary indivisible  kingdoms,  in  which  substitution  of  one  person  into 
the  place  of  another  is  not  excluded,  we  cannot  say  that  either  the 
grandson  always,  or  the  second  son  always,  is  preferred ; but  as  being 
equal  in  claim,  by  the  effect  of  law  in  equalizing  their  degrees  of  rela- 
tionship, he  is  preferable  who  is  the  elder;  for  in  hereditary  kingdoms, 
as  we  have  said,  the  privilege  of  age  is  not  transferred  by  succession. 
At  Corinth  the  eldest  of  the  descendants  of  the  deceased  king  suc- 
ceeded. So  among  the  Vandals  it  was  provided  that  the  heir  should 
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Conr.  VIoer.  primi  filio.  Sic  in  Sirilia  Robertus  prelatns  est  Martelli 
m Htik  majoris  filio,  non  ea  proprie  ratione  qoam  excogitant 

Bartolns,  quod  feudnm  esset  Sirilia,  sed  qnod  regnum  eswt 
hereditariam. 

ATmo-uLo.  3 Exstat  Miwilia  saccessioDU  vetus  in  Franoomm  regno 
exemplum  in  Guntrano,  sed  id  ex  electione  potias  popoK 
contigit,  qu»  eo  tempore  nondum  plane  desieraL  At  post* 
quam  sine  ulla  electione  linealis  agnatica  snooesrio  mtrodneta 
est,  res  caret  oontroverma,  ut  olim  apud  Spartanos,  ubi  ad 
Heradidas  regno  delato  similis  exstitit  successio  linealia  agna- 
nuLi4«iifv.  tica.  Ideo  Areus  ex  fratre  majore  Cleonjmo  natos  patmo 
fe'uut.  Cleonymo  anteporitus  est.  Sed  et  in  oognatiea  lineali 
Bucoessione  prteferetur  nepos : ut  in  Anglia  'Joannes  Edrardi 
nepos  ex  primogenito,  ejusdem  Edvardi  filiis  Hemcmi  et 
Thom» : quod  et  in  Castellse  regno  lege  cautam  est. 

XXXI.  Pari  distinctione  respondendam  est  ad  quaestio- 


nis  filius  Qnndemnndo.  De  tali  sncces- 
sione  ride  qme  supra  in  textn  et  Notis 
§ zxiT.  [Honorioui^  sire  Honneriens, 
non  autem  Henricus,  (ut  hactenus  fh- 
erat  in  omnibus  Edd.  mendo  Tjpogra* 
phico)  fhiter  erat  junior  Gensonis  pr»- 
mortui»  non  filius : Gundemundus  Tero, 
filius  Gensonis.  Dicendum  igitur  erat. 
Honoricum,  filium  Guerici  natu  mino- 
rem, pnelatum  fuisse  Gundemnndo,  Ara- 


tris natu  minoris  Gensonis  filio : sieipM 
exemplum  reritati  histoxise^  simnl  ct 
argumento,  congndt.  Vide  locum  fto- 
copii,  adcuratins  laudatum,  quam  a 6ro> 
tio  (tierat,  et  a Bonivo,  De  LSk 
VI.  0.  T.  pag.  1145.  unde  errorem  hau- 
sisse videtur  noster.  J,  B.] 

* Johemi^ei Edto€Prdinepo$^  VideSer* 
ranum  (pag.  196).  Cardlo  Sapiente:  et 
Marianam  libro  XTin.  qui  ab  Edrardi 


be  be  who  was  nearest  and  oldest ; and  the  second  son.  being  oldsr, 
was  preferred  to  the  son  of  the  iiret  son.  So  in  Sidly.  Robert  wis 
preferred  to  the  son  of  his  elder  brother  Charles  Martel,  not  exactly 
for  the  reason  which  Bartolus  devised,  because  Sioilj  was  a fief;  bat 
because  the  kingdom  was  hereditary. 

8 We  have  a similar  succession  exemplified  in  the  Frank  kingdom, 
in  Guntram ; but  that  happened  rather  by  the  election  of  the  people^ 
which  at  that  time  had  not  quite  fallen  into  disuse.  But  since  the 
agnatic  lineal  succession  without  any  election  is  introduced,  the  matter 
Is  clear  of  controrersy : as  formerly  at  Sparta,  where^  when  the  kingdom 
passed  to  the  Heraclidie.  there  was  a similar  agnatio  lineal  snocession. 
And  thus  Areus  was  preferred  to  his  uncle  Cleonymns.  But  in  the  cog- 
natio lineal  succession  also  the  grandson  is  preferred ; as  in  England. 
Richard*  the  grandson  of  Edward  III.  by  his  first-bom  [the  Blade 
Prince]  was  preferred  to  Edmund  and  Thomas  [and  others],  sons  of  the 
same  Edward  III. : which  also  is  the  rule  in  the  kingdom  of  Castile. 

XXXI.  By  a like  distinction  we  reply  to  the  question  between 
* Barbejrac  has  corrected  Grotins’s  mistakes  in  the  English  rojal  geneilqgy- 
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nem  inter  fratrem  superstitem  ultimi  regis,  et  fratris  majoris 
filium : nisi  quod  sciendum  est  multis  in  locis  inter  liberos  suo> 
cessionem  in  gradum  mortui  esse  receptam,  ubi  recepta  non 
sit  in  limite  transYerso.  Sed  ubi  jus  non  est  manifestum,  ^in 
partem  eam  qum  liberos  parentibus  surrogat,  potius  inclinan- 
dum est,  quia  eo  nos  ducit  ssquitas  naturalis,  in  bonis  nempe 
avitis.  Nec  obstat  quod  hoc  jus  in  fratrum  filiis  irpovo/uuov 
vocat  Justinianus:  id  enim  fadt  non  ratione  habita  mquitatis  2^<w.iiac.s. 
naturalis,  sed  juris  antiqui  Romanorum.  Percurramus  alias 
questiones  quas  profert  Emanuel  Costa. 

XXXII.  Defuncti  fratris  filium,  aut  etiam  filiam  patruo 
regis  preferri  ait;  recte,  non  in  lineali  tantum  successione, 
sed  et  in  hereditaria,  in  regnis  ubi  subitio  in  locum  mortui 
observatur : non  item  in  regnis  que  verbis  predsis  gradum 
naturalem  spectant:  is  his  enim  vincet  qui  sexu  aut  etate 
erit  potior. 

filiis  ne  controTeniam  quidem  motam  mnndu,  non  Hemon.  Vide  Poltbob. 
ait.  (o.  1.)  Idem  Mariana  cnm  libro  Viboil.  Bist,  AngL  lib.  xx.  init  et 
xiT.  (cap.  8)  egisset  de  controrersia  Clarias.  Cubici  Bibi.  Select.  Tom. 
inter  Alfonsi  filiam  et  nepotem  ex  filio,  xxyi.  pag.  1,  et  seqq.  J.  R.] 
aoonyentn  ait  pro  Sanctio  filio  pronon-  s In  partem  eam  qua  Uberet  pare»- 
tiatnm,  inoertnm  jure  an  iqjnria.  [Jo-  Hbut  eurrogai,  poHut  inclinandum  eri] 

hannem  Anetor  noster  dixit,  pro  Ki-  Tide  de  Joanne  et  Arto  Serranmn  in 

chardo,  ut  Tei  ex  Historicis  heio  laudatis  Philippo  Angosto.  Idem  in  Britannia 

manifestum  est.  Joannes  nnus  ftiit  e Armorica  pro  lineali  soccessione  judica- 

patruis  Bicbardi  \ alter  Tocabatur  £d-  tum  narrat  in  Philippo  Talesio  et  Ca- 


the  BUTTiring  brother  of  the  last  king,  and  the  son  of  his  elder  brother: 
except  that  we  must  know  that  in  many  places  succession  into  the 
place  of  a person  deceased  is  received,  as  among  the  children,  when 
it  is  not  received  in  the  transverse  line.  When  the  law  is  not  mani- 
fest, we  are  rather  to  incline  to  that  rule  which  puts  children  in  the 
place  of  their  parents,  because  natural  equity  points  that  way,  that  is, 
in  things  which  have  descended  from  the  grandfather.  Nor  is  it  any 
objection  that  Justinian  calls  the  right  existing  in  the  sons  of  brothers 
B privilege;  for  that  he  docs,  not  with  reference  to  Natural  Law,  but 
to  the  old  Roman  Law. 

Let  us  run  over  some  other  questions  which  Emanuel  Costa  pro- 
poses. 

XXXn.  He  says,  that  the  son  of  the  brother  of  the  deceased,  or 
even  his  daughter,  is  to  be  preferred  to  their  uncle ; rightly,  not  only 
in  a lineal  succession,  but  also  in  a hereditary  one,  in  kingdoms  where 
substitution  in  the  place  of  the  deceased  is  observed : but  not  in  king, 
doms  which  in  precise  words  respect  the  natural  degree ; for  there  he 
will  be  preferred  who  is  superior  in  sex  or  age. 
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XXXIII.  Addit,  nepotem  ex  filio  fili»  prmferri : recte, 
ob  sexum  scilicet : cum  hac  exceptione,  nisi  qu»siio  sit  in  ea 
regione,  qu»  etiam  inter  liberos  gradum  solum  spectet. 

XXXIY.  Adjicit,  minorem  nepotem  ex  filio  prmferri  ne* 
poti  majori  ex  filia;  ^quod  in  lineali  cognatica  successione 


yerum  est,  in  hereditaria  non  item,  nisi  lex  specialis  osten* 
datur.  Neo  ratio  allegata  sufficit,  quia  pater  hujus  iiliua 
matrem  fuerat  exclusurus : id  enim  evenisset  ob  prssstantiam 
mere  personalem  qu»  non  transit 

XXXV.  Quod  addit  yerisimilius  sibi  videri,  ut  neptis 
ex  filio  primogenito  filium  excladat,  in  regnis  hereditariis  recipi 
non  potest  etiam  admissa  in  vicem  mortui  subitione:  ea 
enim  efficit,  ut  capax  sit  successionis:  sed  inter  capacea 
valere  debet  sexus  privilegium. 

iueM.Lib.iT.  XXXYI.  Atque  ideo  ^in  Arragoni»  regno  filius  sororis 
fili»  fratris  pnelatus  est. 

Amiet.  c.  1.  ^ 

o<U.  5.  n.  Ml 

rolo  VIII.  (Pag.  166  et  422.  De  prio- 
n.  82.  riboB  autem  p.  118). 

^ Quod  ui  lineali  tueceuUme  verum 
efl]  Idque  in  Lusitania  probat  Mariana 
libro  xzn.  Tamen  contra  id  Emanu- 
elem  ait  Imperatori  Mazimiliano  prss- 
latum,  gentis  studiis.  (Cap.  xi.)  Sio 
idem  libro  xii.  quod  in  CasteU»  reg^o 


Ferdinandus  filius  Berengari»  sororis 
minoris  defuncti  regis  Henrid  pnslatas 
est  Blance,  sorori  majori  ejusdem  regis, 
Gallie  odio  fsctum  ait,  in  quam  Blanca 
innupserat.  (Cap.  7.) 

* Jn  ArragonicB  regnoi  OUm  ibi  cre- 
ditum ait  Mariana,  fratrem  regi^  non 
filias^  debere  succedere.  Postea  vero 


XXXni.  He  adds,  that  a grandson  through  a son  is  preferred 
to  a daughter;  rightly;  namely,  on  account  of  sex:  with  this  excep- 
tion, unless  the  question  be  in  a country  which,  e?en  among  children, 
regards  only  the  degree  [the  order,  not  the  sex]. 

XXXIV.  He  adds,  that  a younger  grandson  by  a son,  is  pro* 
ferred  to  an  older  grandson  by  a daughter ; which  is  true  in  a cognaric 
lineal  succession,  but  not  in  a hereditary,  except  a special  law  ba 
produced.  Nor  is  the  alleged  reason  sufficient,  that  the  father  of  the 
first  would  hare  excluded  the  mother  of  the  second ; for  that  would 
have  happened  on  account  of  a mere  personal  preference,  which  is 
not  transferred. 

XXXV.  What  he  adds  as  probable  in  his  opinion,  that  the  grand- 
daughter by  the  first-born  excludes  a younger  son,  cannot  be  received  in 
hereditary  kingdoms,  even  if  we  admit  substitution  in  the  place  of  the 
deceased : for  that  does  indeed  make  the  granddaughter  capable  of 
the  succession ; but  among  those  capable,  the  privilege  of  sox  must 
have  its  weight. 

XXXVL  And  therefore  in  the  kingdom  of  Arragon,  the  son  of  a 
sister  is  preferred  to  the  daughter  of  a brother. 
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XXXVII.  Eundemque  ad  modum  in  regnis  hereditariis 


postponenda  erit  filia  fratns 
minori. 

linealem  suoceeaioDem  ita  placuisse,  nt 
Sororis  filius  iis,  qui  ex  fratre,  sed  re> 
motiore  gradu,  yeniebant,  praeferretur : 
libris  XY.  13;  xix.  21;  xx.  2;  et  8. 
Idem  libro  xxiv.  de  Alfonso  agens 
(cap.  18)  : Ad  Arragonii  regni  heredU 


maximi  natu,  fratri  r^is  natu 


iaiem  nepote»  FerdinanAi Jilut : eae fXia 
etiam  si  nuueula  proles  deesset,  JUiabus 
ejusdem  praejerendos  sanxit;  additque : 
Sie  seepe  ad  regum  arbitrium  jura  reg- 
nandi eonamdajdur.  Vide  eundem  Ma« 
rianam  libro  xxyii.  8. 


XXXVII.  In  the  same  manner,  in  hereditary  kingdoms,  the 
younger  brother  of  the  king  is  preferred  to  the  daughter  of  his  elder 
brother. 


CAPUT  VIII. 

DE  ACQUISITIONIBUS,  QUJE  VULGO  DICUNTUR  JURIS 
GENTIUM. 


I.  Multa  dici  juri»  gmUum, 
quaCf  «i  proprie  logyumar^ 
talia  non  dnt, 

n.  Pieeee  et  ferae  stagnis  aut 
wvariie  inelueas  tn  dominio 
esse  jure  naturaU^  contra 
quam  jure  Romano  prodi- 
tum est, 

ni.  Fercu  si  aufugerint  non  de- 
sinere  eorum  esse,  qui  eepe^ 
rant,  n recte  agnosci  possini, 

IV.  Possessio  an  per  instrumm- 
ta  acquiratur,  et  quomodo. 

V.  Ut  ferae  regum  sint,  non  esse  . 
contra  jus  gentium. 

VI.  Rerum  aliarum  hero  caren- 
tium quomodo  acquiratur 
possessio. 

VII.  Thesaurus  cui  cedat  natur 
raliter : et  legum  eirea  hoc 
varietas. 

VnL  Qucb  jure  Romano  de  in- 
sulis et  alluvionibus  sunt 
prodita,  nec  naturalia  esse, 
'nec  juris  gentium. 

IX.  Naturaliter  insulam  in  flu- 
mine et  alveum  exsiccatum 
ejus  esse,  cujus  est  flumen 
aut  pars  fluminis,  id  est, 
populi. 

X.  Inundatione  naturaliter  do- 
minium agri  non  amitti. 

XI.  Alluviones  quoque  tn  dubio 
esse  populi. 

Xn.  Sed  concesscu videri his,quo- 
rum  agri  alium  finem  quam 


flumen  non  habent : 

XTTT,  Idem  censendum  de  rsUcta 
ripa  et  siccata  alvei  parta. 

XIV.  Quid  pro  aUuvhne,  qsnd 
pro  insula  habendum. 

XV.  Quando  vasallis  cedant  al- 
luvionis. 

XVI.  Solvuntur  argumenta  qui- 
bus Romani  jus  suum  quasi 
naturale  defendunt. 

XVn.  Via  naturaliter  alluvionem 
impedit. 

XVni.iVa<t»t\i20  non  esse  utpartus 
solum  venirem  sequatur. 

SJX.  Naturaliter  ut  confusione, 
ita  epedficatione  ex  materia 
aliena  rem  fieri  communem: 

XX.  Eliam  si  materia  mala  fide 
attrectata  sU. 

XXI.  Naturale  non  esse  ut  per 
prwvalentiam  ree  ndnorpo- 
tiori  cedat : ubi  et  cUU  Ro- 
manorum jturisprudenimm 
errores  notantur. 

XXn.  Naturaliter  ex  plantatione, 
insitione,  (sdifioatione  in 
alieno  communionem  nascL 

XXm.  Possessorem  naturaliter 
fructus  suos  non  facere; 
impendia  imputare  posse: 

XXIV.  Etiam  qui  mala  fide  pos- 
sidet. 

XXV.  T^radidonem  ad  dominii 
translationem  naturaliter 
non  requiri. 

XX  VL  Ustu  hactenus  dictorum. 


I.  1 T)ERDUXIT  nos  ordo  ad  acquisitionem  qu»  fit  jure 
JL  gentium,  distincto  a jure  naturali,  quod  jus  gentium 

Chapter  VUI.  0/  acquisitions  commonly  said  to  be  jure  gentium. 

I.  1 The  order  of  our  subject  has  led  us  to  that  acquisition 
vhich  takes  place  gentium,  as  distinct  from  jus  naturale,  Natural 
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yolantarinm  supra  diximus.  Talis  est  ea  qu»  fit  belli  jure : 
sed  de  hac  re  rectius  infra  agemus,  ubi  belli  effectus  explica- 
buntur. Romani  jurisconsulti  ubi  de  acquirendo  rerum  do- 
minio agunt,  ^complures  ejus  acquirendi  recensent  modos,  quos 
juris  gentium  Yocant : sed  si  quis  recte  advertat,  inveniet  eos 
omnes,  excepto  belli  jure,  non  pertinere  ad  jus  gentium  illud 
de  quo  agimus : sed  aut  referendos  ad  jus  natur»,  non  qui- 
dem merum,  sed  quod  sequatur  introductum  jam  dominium, 
et  legem  omnem  dvilem  antecedat,  *aut  ad  ipsam  legem  dvi- 
lem,  non  solius  populi  Romani,  sed  multarum  drca  nationum : 
credo  quia  taUs  legis  sive  moris  origo  a Or»cis  venerat,  quo- 
rum instituta,  ut  Halicarnassensis  et  alii  notant,  Itali»  ac 
vicini  populi  sequebantur. 

2 Hoc  autem  non  est  jus  illud  gentium  proprie  dictum ; 
neque  enim  pertinet  ad  mutuam  gentium  inter  se  societatem. 


* Jnrisooninlti  Bomani,  nbi  de  mo- 
dis ffliB  adquirendi  dominii  agnnt,  non 
eodem  sensa  Jua  OenHum  intelligant, 
ao  Anetor  noster;  sed  de  ipso  Jiire 
Nattirali  agant,  qnod  reoentiores  Inter- 
pretes Seemndarium  Tooant.  Bes  clara 
est  ex  toto  Tltnlo  et  IiutUuHonum,  et 
JHgutorum;  nbi  edam  interdum  iUnd 
Tocant  diserte  Jum  Naturale,  Igitnr  in 
eo  tantum  recte  reprehendit  Auctor 
noster  priscos  Jorisconsoltos,  quod  illi 
nonnulla,  quasi  Juris  Naturalis,  tradant, 
qum  Teris  Juris  Naturalis  prindplis 


minime  consentanea  sunt.  J.  B. 

• Aut  ad  ipeam  legem  cMlem,  non 
eoHue  populi  Romani^  sed  nudiorum 
eirea  nafumiMi]  Qualis  consensus  gen- 
dnm  incertis  ex  causis,  etiam  in  aliis 
moribus  ad  jus  nihil  fhdentibu^  nota- 
tur a Plinio,  ut  hominem  non  cremari 
priusquam  genito  dente  rii.  16 : ut  Io- 
num literis  uterentur,  tii.  57 : uti  ton- 
soribus, Yii.  50:  in  horarum  obserra- 
tione,  tii.60:  genibus  tribuere  quan- 
dam  religionem,  xi . 45 : ftilgetra  pop- 
pysmis adorar^  xxYiii.  2. 


Law ; which  we  have  abore  called  Instituted  Jub  OenUum*  Such  are 
the  things  done  by  the  Laws  of  War ; but  we  shall  treat  of  these  here- 
after. 

The  Roman  Jurists,  when  they  speak  of  acquiring  the  ownership  of 
things,  reckon  many  ways  of  such  acquisition,  which  they  say  are  jurii 
gentium;  but  if  we  duly  attend,  we  shall  see  that  they  all,  if  we  except 
the  Laws  of  War,  do  not  pertain  to  that  jus  gentium  of  which  we  now 
speak;  but  are  either  to  be  referred  to  Natural  Law  (not  mere  Natural 
Law,  but  that  which  follows  the  introduction  of  ownership,  and  precedes 
all  Giril  Law,)  or  to  the  Civil  Law,  not  of  the  Roman  People  alone, 
but  of  many  o^er  nations : I suppose,  because  the  origin  of  such  Law 
or  custom  came  from  the  Greeks,  whose  Institutions,  as  Dionysius 
Halicarnassensis  and  others  note,  the  peoples  of  Italy  and  the  neigh- 
bourhood followed. 

2 But  this  is  not  theyitf  gentium  properly:  for  that  does  not  pei^ 
tain  to  the  mutual  society  of  nations  amongst  themselyes,  but  to  the 
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sed  ad  cuj  usque  populi  tranquillitatem : unde  et  ab  uno 
populo  flJiifl  inconsitis  mutari  potmt,  imo  et  hoc  evenire  ut 
aliis  locis  atque  temporibus  longe  alius  mos  communis,  ac 
proinde  jus  gentium  improprie  dictum  introduceretur:  quod 
et  revera  factum  videmus,  ex  quo  Oermanic»  nationes  Euro- 
pam ferme  omnem  invaserunt.  Sicut  enim  olim  jura  Graeca, 
ita  tunc  Germanica  instituta  passim  recepta  sunt,  et  nunc 
etiam  vigent  Primus  acquirendi  modus  qui  juris  gentium  a 
Romanis  dicitur,  est  occupatio  eorum  quae  nullius  sunt : qui 
modus  haud  dubie  est  naturalis,  eo  quo  dixi  sensu,  introducto 
jam  dominio,  et  quamdiu  aliud  lex  nulla  constituit.  Nam 
et  dominium  a lege  civili  effici  potest 

II.  Ad  hoc  caput  refertur  primum  captura  ferarum, 
avium,  piscium.  Sed  haec  omnia  quamdiu  nullius  dicenda 
L.  FoukL  3.  sint,  quaestione  non  caret  Nerva  filius  pisces  qui  in  piscina 
sunt  possideri  a nobis  ait,  non  qui  in  stagno : et  feras  quae  in 
vivario  sunt  inclusae,  non  quae  in  silvis  ’circumseptis  vagantor. 
Atqui  pisces  non  minus  stagno  privato  includuntur  quam 
piscina,  et  feras  non  minus  coercent  silvae  bene  circumseptae 


* At  Tero  in  Lib.  iii.  § 14  D.  De 
adquir.  vel  amUl,  ponese,  legendam, 
qwB  in  silvit  non  circumsiptu  vagantur: 
nt,  post  Franc.  Hotomannum,  probat. 
Clarias.  Noodt,  Obs.  i.  ii.  Ceterum 
de  adquisitione  et  amissione  dominii  in 


Feras  vide  qu»  diximns  ad  Pofendob- 
FiuM  nostrum.  De  Jure  Nat,  et  Gad. 
Lib.  IV.  cap.  Ti.  § 5.  ef  seqq,  in  altera 
prsBsertim  Editione.  J,  B, 

^ Quod  oh  difflcUlimam  pereeeuHo^ 
nem  eoa  pro  dereUetie  habere  eredamur'\ 


tranquillity  of  each  people:  whence  it  might  be  changed  by  one 
people  without  consulting  others ; and  also  it  might  happen  that  in 
various  places  and  times,  very  different  usages,  and  thus,  different  yus 
improperly  so  termed,  might  be  introduced:  which,  we  see, 
happened,  in  fact,  from  the  time  that  the  Germanic  nations  inTaded 
almost  the  whole  of  Europe.  For  as  the  laws  of  Greece  formerly,  so 
now  Germanic  Institutions  are  everywhere  received,  and  are  still  in 
authority. 

The  first  mode  of  acquiring  ownership  which  is  called  by  the  Ro- 
mans juris  gmtium^  is  the  occupation  of  things  which  belong  to  no 
one  (res  mUlius) : which  mode  is,  doubtless,  natural  in  the  sense  which 
1 have  mentioned ; ownership  being  supposed  to  be  introduced,  and  as 
long  as  the  law  has  made  no  other  appointment.  For  ownership  may 
also  take  place  by  the  Civil  Law. 

II.  To  this  head  is  referred,  first,  the  capture  of  wild  beasts,  birds, 
fishes.  But  how  long  these  are  res  nuUius,  belong  to  no  one,  is  not 
without  question.  Nerva  says,  that  fishes  in  a pond  are  ours,  fishes 
in  a lake  are  not ; beasts  which  are  in  a park  are  ours,  not  those  which 
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quam  Tivaria»  qute  Grseci  vocant  6fjpiorpo(p€7a*  nec  aUo 
hsdc  differunt  quam  quod  altera  angustior,  altera  laxior  cus- 
todia est.  Quare  nostro  seculo  rectius  contraria  opinio  prs9- 
valuit,  ut  et  ferm  silvis  privatis,  et  pisces  stagnis  inclusi, 
ut  possideri,  ita  in  dominio  esse  intelligantur. 

III.  Feras  simul  atque  naturalem  libertatem  recipiunt, 
nostras  esse  desinere  aiunt  Romani  Jurisconsulti:  atqui 
rebus  omnibus  aliis  a possessione  quod  incipit  dominium,  l,  Pomp.  13. 
non  ideo  amissa  possessione  amittitur ; imo  jus  dat  etiam  ad  pou. 
repetendam  possessionem.  Res  autem  nostras  alius  a nobis 
auferat,  an  ipsm  sese,  ut  servus  fugitivus,  non  multum  refert 
Quare  verius  est  non  per  se  amitti  dominium,  eo  quod  ferm 
custodiam  evaserint,  sed  ex  probabili  conjectura,  ^quod  ob 
difficillimam  persecutionem  eas  pro  derelictis  habere  creda- 
mur, praesertim  cum  internosci  quae  nostrae  fuerint  ab  aliis 
non  possint.  Sed  haec  conjectura  per  alias  conjecturas  elidi 
potest ; ut  si  addita  sunt  ferae  ^yywplajuLara,  sive  ^crepundia, 
qualia  scimus  habuisse  cervos  quosdam  et  accipitres,  atque 
inde  agnitos  et  dominis  redditos.  ^Requiritur  autem  corpcH 


«rnr  Hebncis  id  dici  notaTimns  supra  ad 
caput  I?.  § 5. 

c FyuptiTfiaTa]  Donatus  od  Sunu-> 
ehum  lY.  6,  monumenta  sunt  qus  Grseci 
dicunt  yyaiptcfiara,  sou  trwdpyava, 
(Ad  Ters.  15.) 


^ Crepundia]  Usurpat  hoc  seusu 
hanc  vocem  apologetico  Apuleius.  (Pag. 
64.  Ed,  Prieeei,) 

e Requiritur  antem  corporali»  quoe^ 
dam  pot»e»»io]  Harmenopulus,  Lib.  ii. 
TiL  1*  fvii  erepwcre  ydp  t6u  'rpdoam-a 


range  in  the  woods,  though  surrounded  by  a fence.  But  fishes  are  in* 
eluded  in  a lake,  which  is  private  property,  as  much  as  in  a pond ; and 
a well-fenced  wood  shuts  in  beasts,  no  less  than  a park : these  things 
differ  only  in  that  one  is  a narrower,  the  other  a wider  custody.  And 
Accordingly,  in  our  time,  the  contrary  opinion  more  rightly  prevails : 
and  beasts  in  private  woods,  and  fishes  in  private  lakes,  as  they  can  be 
possessed,  so  can  they  be  owned. 

III.  The  Roman  jurists  say,  that  when  beasts  recover  their  natu- 
ral liberty  they  cease  to  be  ours : but  in  all  other  things  the  owner- 
ship which  begins  with  possession  is  not  lost  when  we  lose  the  posses- 
sion ; but,  on  the  contrary,  gives  a right  to  recover  possession.  And 
it  cannot  make  much  difference  whether  it  be  a fugitive  slave  that 
takes  them  away,  or  that  they  take  themselves  away.  Therefore  the 
sounder  opinion  is,  that  the  ownership  is  not  lost  because  the  beasts 
escape  from  our  custody,  but  that  it  is  lost  from  the  probable  conjec- 
ture, that  we  may  be  supposed  to  let  them  go  as  derelicts,  on  account 
of  tho  difficulty  of  pursuing  them;  especially  as  it  is  impossible  to 
know  our  beasts  from  others.  But  this  conjecture  may  be  refuted  by 
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ralis  qusddam  possessio  ad  dominium  adipiscendam;  atque 
L.  Nat  fi.  |i.  ideo  yulnerasse  non  snffimt,  ut  recte  contra  Trebatinm  |da- 
R^.Dom.  coit.  Hinc  proverbium:  ^ Aliis  leporem  exeikzstu  Et  Ovidio 
Metamorphoseon  quinto  lUiud  est  scire  ubi  «t,  aliud  reperireu 
IV.  Sed  ^possessio  illa  potest  acquiri  non  solis  manibus^ 
sed  instrumentis,  ut  dedpulis,  retibus,  laqueis,  dum  duo  ad- 
sint: primum,  ut  ipsa  instrumenta  sint  in  nostra  potestate^ 
deinde,  ut  fera  ita  inclusa  ait,  ut  exire  inde  nequeat:  ad 
j.ifiLa4f.fi0.  quem  modum  definienda  est  qumstio  de  apro,  qui  in  laqueum 

0.<UAcq.  . .1  ..  ^ r ^ ^ 

Rer.  Dom.  incident 

y.  Hflsc  ergo  locum  habebunt  A lex  nulla  civilis  inter- 
Hoctetaiii  veucrit : valde  enim  fallantur  recentiores  Jurisconsulti,  qui 
bsBc  ita  putant  naturalia,  ut  mutari  nequeant:  sunt  enim 
* naturalia  non  simpliciter,  sed  pro  certo  rerum  statu,  id  eet,  si 
aliter  cautum  non  sit  Qermanim  autem  populi,  cum  princi- 


y€p4<TSai  *rov  dijplov,  ci  /lil 

Kal  TouTou  Spd^rrai*  non  aliter  enim 
dominus  fera  Jit  qui  vuJneraml^  nisi  et 
eeperii, 

f Aliis  leporem  excitasti}  Est  apud 
Petroniam.  (Gap.  131.  Ed.  Burm.) 
Oridioi  {Art,  Am,  iii.  661):  . 

Bt  lepus  hk  aliia  ezsgiti^  erit 
Langobardorum  jure,  qui  feram  ab  alio 
Tulneratam  occidit  aut  reperit,  aufert 
dextrum  armum  oum  septem  costis.  In 
reliqua  is  qui  YulneraTit  jus  habet,  sed 
non  nisi  intra  horas  xxw.  (Lib.  i.  Tit. 
xxii.  Leg.  4, 6.) 


* De  unireno  jure  Oeeiqpatioms  Yide 
PurxNDOBr.  De  Jure  Nat,  et  OenL 
lib.  lY.  cap.  6.  ubi  in  Kotis,  predpoe 
alterius  Editionis,  naturam  et  effectos 
ejus  accuratius  exposuimus.  J,  B. 

t SapUsder  existmanmt,  ab  ilH»  rs- 
bus  incipiendum,  qua  sine  damno  eqjme- 
quam  tribui  possunt]  Sed  de  Titioso  osu 
hqjus  juris  ride  Sarisberiensem  Polieram 
tieo,  (Lib.  l c.  4.) 

* Procurator  ille  non  erat  Yeterum 
Begum  JBgypti  minister,  sed  Imperato- 
rum Romanorum,  ex  eo  tempore  oou- 
stitutus,  quo  in  formam  proYindsBr^gio 


other  evidence : as  if  the  beast  be  marked^  or  have  a bdl  hung  to  it ; 
as  we  know  that  deer  and  hawks  hare  sometimeB  had,  and  therebj 
hare  been  restored  to  the  owners. 

Some  corporeal  possession  is  required  to  make  the  ownership  oona- 
plete ; and  therefore  it  is  not  enough  to  hare  wounded  them,  as  is 
rightly  held,  in  opposition  to  Trebatius.  Hence  the  proverb,  Fbu 
started  the  hare  for  him  to  catch.  And  so  Ovid. 

IV.  But  a possession  which  gires  ownership  may  be  acquired,  not 
by  the  hands  alone,  but  by  instruments,  as  traps,  snares,  nets;  on  two 
conditions ; first,  that  the  instruments  be  in  our  power ; next, 
ore^ure  bo  so  caught  that  he  cannot  escape.  And  by  this  rule  is  to 
be  decided  the  question  of  the  boar  which  fell  into  the  snare. 

V.  This  is  the  rule,  if  no  Ciril  Law  interrene:  for  jurists  are 
much  mistaken  who  think  that  it  is  so  decidedly  Natural  Law  t^at  it 
cannot  be  changed.  It  is  Natural  Law,  not  simply,  but  in  a certain 
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pibiis  ac  regibus  bona  qusddam  essent  assignanda,  unde  digni- 
tatem suam  sustinerent,  ^sapienter  existimarunt  ab  illis  rebus 
incipiendum,  qute  sine  damno  cujusquam  tribm  posmt,  cujua- 
modi  sunt  res  omnes  qu»  in  dominium  nullius  pervenerunt. 

Quo  jure  usos  et  JSgyptios  video.  Nam  et  ibi  regum  pro-soabo^xTU. 
curator,  ^quem  iSiov  \6yov  vocabant,  vindicabat  res  ejus 
generis.  Potuit  autem  lex  etiam  ante  occupationem  harum  cmr. me. 
rerum  dominium  transferre,  cum  ad  dominium  producendum 
lex  sola  sufficiat. 

VI.  Quo  modo  fer»,  eodem  acquiruntur  ^et  alia 
airora,  id  est,  res  hero  carentes.  Nam  et  h»,  si  naturam 
solam  sequimur,  sunt  invenientis  et  occupantis.  Sic  Acan- 
thos  ^insida  deserta  adjudicata  est  Chalcidensibus,  qui  priores 
intraverant,  non  Andriis  qui  priores  jaculum  immiserant: 
quia  possestionis  initium  est  corporis  ad  corpus  adjunctio, 
qualis  drca  res  mobiles  maxime  fit  manibus,  drca  res  soli 


illa  redacta  est : ^XAot  d*  iirrl»  0 'trpotr’- 
oyopfuo/ssros  Xoyos,  8« 

ddcavoT«y|  xal  c2c  ¥iaivapa  7r(ir- 
«rctjr  6tp0tXoMTwu,  i<rri, 

Strab.  Oeogr.  Lib.  xyu.  Fag.  797. 
Ed,  Paris.  Idemqne  erat,  qui  in  Pan- 
dectis dicitur  Procurator  Cessaris  vel 
Eationalis,  nt  recte  obserrayit  Casan- 
bonus ; quem  ride  et  Not.  in  Lampbid. 
Alex.  Sever.  0.  40,  et  Capitolin.  Max^ 
urIr.  duob.  o.  14.  Fefellit  Auctorem 
noetnun,  quod  pauUo  poat  apud  Strabo- 
nem l^tnr : "Reras  d*  obs  ual  twp 


Ba<rtXe«p  aSrai  al  dpxal.  Sed  ibi  agi- 
tur de  Miagistratibna  indigenis^ 
dt  hrixxpimv  dpxorrwv,  qui  manifesto 
seoemuntur  a Romanis,  quos  Cesares 
JBgypto  imponebant.  J’.  B. 

^ Et  alia  dSlariroTa]  Balsen»  eject» 
regis  sunt  in  Lusitania.  Georgius  de 
Cabedo,  deeis.  Lusii.  Parte  11.  Dee. 
xlviii. 

* Non  est  insula  Acantkos,  sed  urtis 
Maeedemes,  prope  mare;,  rersoa  siimm 
StrymomcMm.  J.  B. 


state  of  things,  that  is,  if  it  be  not  otherwise  provided.  But  the 
peoples  of  Germany,  when  they  wished  to  assign  to  their  princes  and 
kings  some  rights  to  sustain  their  dignity,  wisely  thought  that  they 
might  best  be^  with  those  things  which  can  be  given  without  damage 
to  any  one ; of  which  kind  are  the  things  which  have  not  yet  become 
the  property  of  any ; [and  thence  they  gave  them  a right  to  the  game]. 
And  this  too  was  what  the  Egyptians  did.  For  there  the  king’s  proc- 
tor claimed  things  of  that  kind  The  law  might  transfer  the  owner- 
ship of  these  things  even  before  occupation,  since  the  law  alone  is  suf- 
ficient to  produce  ownership. 

VI.  Other  ddeoworo,  ownerless  things,  are  acquired  in  the  same 
way  as  game.  For  these  too,  if  we  follow  nature  alone,  belong  to  him 
who  finds  them  and  takes  possession.  Thus  Acanthos  was  adjudged 
to  the  Chalcideans  who  entered  it  first,  not  to  the  Andrians  who  first 
cast  a javelin  into  it ; for  the  beginning  of  possession  is  the  contact  of 
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pedibufl.  Scire  ubi  res  est  nou  est  reperire,  ut  habemus  apnd 
Ovidium  Metam,  y. 

^^tuAcq.  YII.  Inter  a^aTrora  sunt  et  thesauri,  id  est,  pecimise 
quarum  dominus  ignoratur:  quod  autem  non  apparet  pro  eo 
est  quasi  non  sit:  quare  et  thesauri  naturaliter  fiant  inTen- 
toris,  id  est,  ejus,  qui  loco  moverit  apprehenderitque.  Neque 
tamen  id  obstat  quo  minus  Megibus  aut  moribus  aliud  oon- 
stitui  possit.  Plato  magistratibus  indicium  fieri  vult,  et  ora* 

phi^.  ii.  culum  consuli : et  Apollonius  thesaurum  quasi  Dei  beneficium 
ei  adjudicabat  qui  ipsi  optimus  videbatur.  Apud  Hebraeos 
receptum,  ^ut  domino  agri  thesaurus  cederet,  videtur  ooUigi 
posse  ex  Christi  parabola,  ^qu»  extat  Matthmi  ziiL  Idemque 
in  Sjria  juris  fuisse  colligo  ex  historia,  qu»  est  apud  Phi- 
lostratum  libro  vi.  cap.  xvi.  Romanorum  Imperatorum  leges 
valde  hac  in  parte  variarunt;  quod  partim  constitutiones 
ostendunt,  partim  ^histori»  ™ Lampridii,  Zonarm,  CedrenL 


^ Legibus  aut  moribus']  Bjblioram 
lex,  quod  non  postUsH,  ne  tollas.  Pro- 
bat id  Apollonius  apnd  PhAostratain. 
[Lex  non  est  Bybliorum,  sed  Stagyri~ 
tarum,  referente  ^liano,  Var.  Hist. 
111.  46.  Byblii  Tero  idem  habebant  in 
more,  iy.  L p.  302.  Ed.  Perizon.  Lo- 
cus autem  Philostsati  idem  est,  qui 
in  ora  libri  indicatur:  ubi  etiam  de  casu 
tantum  singulari  agitur.  J.  B.] 

^ Ut  domino  agri  thesaurus  cederet] 
Id  Jus  etiam  Roma  obtinuisse  ridetur 
Plauti  tempore.  Ait  enim  Callicles 


( Trinimun.  i.  2, 141)  t 

Qui  emisNt,  eJns  oaotnc  ea  pecimia  ? 
Deinde  (Tbid.  v.  2,  22) : 

Atque  eum  a me  lege  popuU  patrium 
poeoeret, 

Emtor  «dium,  theesnnim. 

* Non  satis  tuto  ex  flla  parabola  boo 
colligi  potest.  Vide  qua  diximus  xn 
PuTBNDORF.  De  Jure  Nat.  et  GemL 
Lib.  V.  cap.  iiL  § 8.  Not.  2.  J.  B. 

1 Historia]  Vide  Tacitum  de  the- 
sauris in  Africa  quos  Nero  spe  derora- 
Terat,  Annalium  xti.  c.  1.  Vide  Philo- 


body  with  body,  which,  with  regard  to  moveables,  is  mostly  performed 
with  our  hands,  with  regard  to  the  soil,  with  our  feet. 

VII.  Among  ownerless  things  is  treasure  trove,  that  is,  money  of 
which  the  owner  is  unknown ; for  what  does  not  appear  is,  so  far,  as  if 
it  did  not  exist.  Hence  by  Natural  Law  such  treasure  belongs  to  the 
finder,  that  is,  him  who  took  hold  of  it  or  took  it  up.  Nor  is  it  an 
objection,  that  by  laws  and  customs  other  rules  may  be  established. 
Flato  directs  that  the  fact  shall  be  reported  to  the  magistrates,  and  the 
oracle  consulted;  and  Apollonius  adjudged  it,  as  a boon  of  the  gods, 
to  him  whom  he  thought  the  best  man.  That  among  the  Hebrews, 
the  received  rule  was  that  the  treasure  should  go  to  the  owner  of  the 
soil,  appears  to  follow  from  the  parable,  Mattb.  xiii.  The  same  was 
the  case  in  Syria.  See  Philostratus.  The  Laws  of  the  Roman  Em- 
perors varied  much  on  this  point;  as  appears  partly  by  the  constitu- 
tions, and  partly  by  the  histories  of  Lampridius,  Zonaras  and  Cedrenus.. 
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Germanifld  populi  thesauros,  ut  et  alia  a^6<r7rora  addixerunt 
principi : atque  id  nunc  jus  commune  est,  et  quasi  gentium. 
Nam  et  ’^in  Germania,  et  Gallia,  et  Anglia,  et  Hispania,  et 
in  Dania  id  observatur.  Quod  cur  injurim  accusari  non 
possit  satis  jam  diximus. 

VIII.  Veniamus  ad  fluvialia  incrementa,  de  quibus  com- 
plura extant  jurisconsultorum  veterum  rescripta,  ^recentio- 
rum  etiam  integri  commentarii.  Qum  vero  in  hoc  argumento 
ab  ipsis  sunt  tradita,  ea  magnam  partem  omnia  sunt  ex  in- 
stituto quarundam  gentium,  neutiquam  a naturali  jure ; quan- 
quam  ipsi  smpe  sua  instituta  eo  nomine  venditant.  Nam 
plurim»  eorum  definitiones  hoc  fundamento  nituntur,  quod 
et  rip»  sint  proximos  fundos  possidentium,  et  ipsi  alvei  simul 
atque  a flumine  derelicti  sunt : cui  consequens  est,  ut  et  insulse 
in  flumine  natse  sint  eorundem.  Tum  vero  in  fluminis  in- 
undatione distinguunt,  ut  levis  quidem  dominium  non  auferat. 


Th.2.2.08.5. 
etibieLCaieL 
Govar.  in  c. 
PeeeaL  p.  & 
5«. 


Bart  Tyber. 
BapU 

AyvOi.dfdlU 
Jure  Cofu  U 
iii.  Jur.  Civ. 
C.A 


L.  Adeo,  7. 
lAdeAeq. 
Rer.  Dom, 


stratam,  de  Vita  AtHei,  ( VU.  Sophist. 
11.  1,  2)  qaem  locom  Zonaras  transcrip- 
rit  in  Nerva.  * 

" LampruUi]  In  Adriano  et  Severo, 
[c.  46.  sed  Vita  Hadriam^  in  qna  de 
hac  re  agitor,  c.  1&  est  5parftORi,  nt 
omnes  norunt.] 

In  Germania\  Vide  Speculum 
Saxonicum,  c.  S5.  Constitutiones  Si- 
culas Friderid,  Lib.  i.  Tit.  IviH.  et  dii. 
[Nullus  est  Tit.  103  in  eo  Lib.  i.]  Idem 
Gotthis  mos.  Hex  Theuderichus  apud 
Cassiodomm  rv.  34.  Non  esi  cupiditas 


eripere  qua  nullus  se  domnus  mgemis» 
cat  amisisse.  Idem  vi.  8.  Depositiones 
quoque  pecunuB,  quos  longa  vetustate 
competentes  dominos  amiserunt^  inquisU 
tione  tua  nostris  applicentur  orariis,  ut 
quia  sua  cunctos  patimur  possidere,  alu 
ena  nodis  debeant  libenter  offerre : sine 
damno  siquidem  inventa  perdit,  quipro-‘ 
pria  non  amittit. 

o Recentiorum  etiam  integri  comment 
<arti]  Johannis  Boreo,  Antonii  Mars», 
Johannis  Gryphiandri,  praeter  ea  quo- 
rum nomina  sunt  in  textus  margine. 


The  peoples  of  (Germany  gave  treasure  trove,  like  other  ownerless 
things,  to  the  prince;  and  that  is  now  the  common  law,  as  a sort  of  jut 
gentium.  For  it  is  observed  in  Germany,  France,  England,  Spain,  and 
Denmark.  And  that  there  is  in  this  no  wrong  done,  we  have  suffi- 
ciently explained. 

YIII.  Let  us  now  come  to  the  additions  made  to  land  by  rivers ; 
on  which  subject  there  are  very  many  rescripts  [opinions  on  cases]  of 
the  old  jurists,  and  of  the  modems,  whole  books.  But  the  rules  de« 
livered  on  this  subject  by  them  are,  for  the  most  part,  instituted  rules 
of  certain  nations,  not  Natural  Law;  although  they  often  give  their 
rules  as  Natural  Laws.  For  many  of  their  determinations  rest  on  this 
foundation,  that  the  banks  belong  to  the  nearest  landowners,  and  also 
the  bed  of  the  river  when  deserted  by  the  stream : from  which  it  follows 
that  the  islands  which  make  their  appearance  in  the  river  belong  to 
the  same  persons.  Thus  in  the  inundation  of  a river  they  make  a 

[grot.] 
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D,^  ^^»7-  major  auferat : sed  ita,  ut  si  fluvius  uno  recedat  impetn, 
postUmimo  fundus,  qui  mersus  fuerat,  ad  dominum  redeat; 
si  paulatim,  non  item : imo  proximis  possessoribus  accedat : 
qu89  omnia  lege  potuisse  introduci,  et  ^uialitate  quadam  mtt- 
niendarum  riparum  defendi,  non  nego;  naturalia  esse^  quod 
ipsi  sentire  videntur,  minime  concedo. 

IX.  1 Nam  si  id  quod  plerumque  est  respidmus, 
injn,  4 7prii2s  popuU  tciTas  occuparunt,  nec  imperio  tantum,  sed 
et  dominio,  quam  in  privatos  agri  describerentur.  Fines, 
inquit  Seneca,  Atheniensium  ani  Clampanorum  vocamus, 
quos  devnde  inter  se  vicini  privata  terminatione  distinguunt, 
ne(tfte.L7.  Sic  et  Cicero:  Sunt  autem  privata  nuUa  natura;  sed  aut 
veteri  occupatione,  ut  qui  quondam  in  vacua  venerunt, 
aut  victoria,  ut  qui  hello  potili  sunt;  avi  lege,  pactione, 
conditione,  sorte:  ex  quo  fit,  ut  ager  Arpinas  Arpinatum 
dicatur,  Tusculanus  Tusculanorum : similisque  est  privor 
tarum  possessionum  descriptio.  Dion  Prusssensis  Rhodiaca: 
P.325C.  TToXXcc  eoTTiv  evpslv,  u KOiv^  fiiv  aTrcypa^l^aTo  ij  iroXi^, 
Sipprjrai  3e  6i9  toi)^  jcara  fiepos,  o\m  Se  o^k*  multa 
inveniri  possunt  quae  universim  civitas  sua  censet,  in  swr 
gulos  autem  dominos  partitim  divisa  sunt.  Tacitus  de 

P UiN/itate  quadam  mimUndarum  Opp.  Banl.  1546). 
r%parum\  Vide  locum  Cassii  apud  Ag-  q Prim  terroi  pcpvU  oeeuparad] 
genum  Urbicum  (pag.  56,  57.  in  Aud.  Yide  que  supra  in  textu  et  notis  cap.  uL 
Rei  Agrar,  Ed.  Qo'^.)  et  Boethium  § 19. 

(De  Oeometr.  Lib.  xi.  Pag.  1231.  Edit.  ^ Contrarium  verius  eat.  Vide  qnss 


distinction  that  a small  inundation  does  not  take  away  ownership,  a 
large  one  does ; but  so  that  if  the  river  retires  by  a single  impulse,  the 
ground  which  was  flooded  returns  to  the  owner  by  poUliminikun,  [a 
resumption  of  the  previous  condition  of  property :]  if  the  river  recedes 
gradually,  it  is  not  so ; bat,  on  the  contrary,  passes  to  the  nearest  land- 
owners. That  all  this  might  be  established  by  law,  and  defended  by 
the  consideration  of  its  being  a useful  rule  for  the  preserfation  of  the 
banks,  1 do  not  deny : that  it  is  Natoral  Law,  which  they  seem  to 
think,  I by  no  meaus  concede. 

IX.  1 For  if  we  look  at  the  general  case,  peoples  occupied  the 
land,  not  only  as  lords,  but  as  owners,  before  it  was  assigned  to  private 
proprietors*.  Seneca,  Cicero,  Dio  PrussDensis,  Tacitus,  speak  of  tho 
occupation  of  land  by  peoples.  [See.]  What  was  thus  occupied  by 
peoples,  and  was  not  afterwards  distributed,  is  to  be  considered  as 
belonging  to  the  people ; and  as  in  a river  which  is  private  property, 
* As  Barbeyruo  says,  the  contraxy  is  more  nearly  true.  W. 
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Cfermcmia:  Agri  pro  numero  cultorum  ah  univcrsia  per 
vico»  (male  vice»  legitur)  occupantur,  quo»  mox  inter  »e 
secundum  dignationem  partiuntur.  Quamobrem  qum  primi* 
tua  a populo  sunt  oocupata,  neque  postmodum  distributa,  ea 
censenda  sunt  propria  esse  populi;  ao  siout  in  privati  juris 
flumine  nata  insula,  aut  derelictus  alveus  privatorum  est: 
ha  in  publico  utmmque  est  populi,  aut  ejus,  cui  populus 
dedit 

2 Quod  autem  de  alveo  cUrimus,  'idem  et  de  ripa 
tenendum  est,  qum  pars  est  extima  alvei,  id  est,  quo  natura- 
liter flumen  excurrit  Atque  ita  videmus  nunc  pasom  usur- 
pari In  HoUandia  et  virinis  r^onibus,  ubi  fir^nentissimo 
antiquitus  fuerunt  hujus  generis  controverri»  ob  depressum 
solum,  magnitudinem  amnium,  et  viduitatem  maris,  limum 
liine  redpientis,  illuc  revehentis  per  «astuum  vices,  semper 
constitit  insulas,  quae  vere  insulsa  essent  esse  in  patrimoiuo 
publico.  Nee  minus  derelictos  alveos  totos  Ebeni  ao  Mosca, 
quod  saapius  judicatum  est : et  ratione  optima  nititur. 

3 Nam  et  ipd  Romani  Jurisconsulti  concedunt,  insulam, 
■qusa  in  flumine  lutat  puta,  virgultis  sustentata,  esse  publi- 
cam ; qma  cujus  juris  dt  flumen,  ejus  esse  debeat  et  insula 

obeerraTUDDS  in  PuFUiDOBr.  De  Jure  in  Gallia  obtinet : Sanction  de$  eau»  et 
Nat,et  Oent, lib. iv. cap.  7. § 12.  Not.  1.  foretit,  lib.  ii.  c.^1. 
alterina  edit.  £t  confer  qn»  Auctor  ■ Qua  tnfiwnint  naJtat\  Descriptio 
ibi  dicit  de  toto  isto  argnmento.  J,  B,  natantium  insularum  apud  Senecam  na- 
f Idem  ei  de  9^pa  ienendum  eri]  Sio  turalinm  ni.  25,  Pliniam  mqjorem 


an  island  which  makes  its  appearance,  or  a deserted  riTer*bed,  is  the 
property  of  the  prirate  person;  so  in  a public  river,  both  of  these 
belong  to  the  people,  or  to  him  to  whom  the  people  has  given  them. 

2 What  we  have  said  of  the  bed  of  the  river,  is  true  also  of  the 
bank,  which  is  only  the  extreme  portion  of  the  bed,  that  is,  where  tho 
river  naturally  stops.  And  we  find  that  this  is  now  the  general  usage. 
In  Holland,  and  the  neighbonring  countries»  where  of  old  these  con- 
troversies were  more  frequent  on  account  of  the  lowness  of  the  land, 
the  magnitude  of  the  rivers,  and  the  neighbourhood  of  the  sea,  which 
reoeives  the  mud  carried  down,  and  brings  it  back  by  the  reflux  of 
the  tide,  it  was  always  settled  that  islands  which  were  true  islands 
were  the  public  property ; and  in  like  manner,  the  deserted  beds  of 
the  Bhine  and  the  Meuse;  which  has  often  been  adjudged,  and  rests 
on  the  soundest  reasons. 

3 For  even  the  Boman  Jurists  allow  that  an  island  which  floats  in 
a river,  for  instance,  one  resting  on  roots  and  branches,  is  public  pro- 
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in  flumine  nata.  Atqui  alvei  et  fluminis  eadem  est  ratio,  non 
ea  tantum  ex  parte  quam  Romani  Jurisconsulti  considerant» 
quia  alveus  flumine  tegitur,  verum  alia,  quam  supra  attuli*^ 
mus,  quod  hmc  simul  a populo  occupata  sunt,  nec  in  privae 
tum  dominium  transierunt : quare  nec  illud  recipimus  ut  na- 
aiunt,  si  limitati  fuerint  agri,  insulam  esse  ooca- 
d€  Ftum.  ' pantis.  Id  enim  ita  demum  haberet  locum,  ^si  flamen  ipsum: 
et  cum  eo  alveus  populo  occupati  non  essent,  sicut  in  mari 
nata  insula  fit  occupantis. 

X.  1 Nec  magis  admittendum  est  illud  de  graviord 
inundatione,  si  naturalem  tantum  rationem  sequimur.  Nam 
ut  maxime  summa  pars  agri  in  arenam  dissolvatur,  manet 
tamen  solida  pars  fundi  inferior;  et,  ut  de  qualitate  aliquid 
mutet,  substantiam  non  mutat,  non  magis  quam  pars  agri 
qu89  a lacu  hauritur,  cujus  jus  non  mutari  Romani  recte  sen- 
Neque  illud  naturale  est  quod  aiunt  '^flumina  censi* 
torum  vice  fungi,  et  de  publico  in  privatum,  de  privato  in 
publicum  addicere.  Melius  iSgyptii,  de  quibus  haec  sunt 
apud  Strabonem : ihitiae  Se  67t’  axpijie^  irai  Kara  Xeir- 


Lib.  II.  c.  95.  Macrobium  i.  Saturna- 
lium 1.  7«  Elegans  talium  in  Vadimone 
lacu  insularum  descriptio  apud  Plinium 
minorem  Lib.  tui.  c.  20.  et  Flandrica- 
mm  in  libro  lectu  digno  Chiffletii. 

< Si  flumen  ipsum  et  cum  eo  alveus 
a populo  occupati  non  etsent]  Siculus 
Placcus  libro  De  Conditionibus  Agrorum 


(Pag.  18, 19) : In  quibusdam  regionibus 
fluminis  modus  assignationi  cessU:  tn 
quibusdam  autem  tantum  smbsecivus  re- 
lictus est.  Aliis  autem  exceptus^  im- 
ieriptumque  flumini  illi  tantum.  De 
subsecivis  Tide  egregia  qus  habet,  ut 
omnia  sunt  illius,  Salmadus  adSoUmtuu 
[Adde  Wilhelmi  Qo&ii,  AntiquUaies 


perty ; because  the  party  who  has  a right  to  the  river  has  a right  also 
to  an  island  produced  in  the  river.  But  the  same  reason  holds  for  the 
bed  as  for  the  river : not  only  in  the  way  in  which  the  Roman  jurists 
take  it,  because  the  bed  is  covered  by  the  river,  but  for  another,  which 
we  have  mentioned  above ; that  the  bed  and  the  rirer  were  occupied 
at  the  same  time  by  the  people,  and  have  not  since  passed  into  pri- 
vate ownership.  And  therefore  we  do  not  accept  as  Natural  Law 
what  they  say,  that  if  the  lands  are  marked  by  boundaries,  the  island 
belongs  to  him  who  takes  possession  of  it.  That  would  be  so,  only  if 
the  river  and  the  bed  of  the  river  were  not  already  occupied  by  the 
people ; as  an  island  which  rises  in  the  sea  belongs  to  him  who  takes 
possession  of  it. 

X.  1 Nor  can  we  admit  that  doctrine  above  stated  conoeming 
a very  grave  inundation,  if  we  only  follow  natural  reason.  For 
mostly,  though  the  surface  part  of  the  ground  is  dissolved  into  sand, 
the  lower  solid  part  of  the  soil  remains ; and  though  it  may  in  somtf 
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TOP  Siaip€a€(09y  Sia  rd;  avpe^eiv  twp  opwu  avy^vaei^f 
6 NeiXoy  direpyal^eTat  Kara  rdy  ai/^i/acis»  d(j>aip£iv  Kal 
wpocTiOeUy  KOI  epoXXaTTWp  rd  aj^fJ/Ltara,  Kal  TaWa 
fiela  aTroKpvTTTWPy  oh  ^iaKpiuerai  to  t€  dWoTpiop  Kal  ' 

TO  iStov.  dudyKfi  SiJ  avaficTpeloBai  vdXip  Kal  irdXiP  * 

Opus  fait  exacta  et  subtilt  agrorum  divisione^  eo  quod 
Nilus  per  incrementa  sua  addens,  minuens^  faciemqw  ac 
signa  immutans,  confundat  terminos  quibus  suum  atque 
alienum  alibi  internoscitur.  Ideo  et  repetenda  soepe  fuit 
dimensio. 

2 Ab  hac  sententia  non  dissentit  quod  ipsi  Romani  auc-  l.9,d,d€ 
tores  tradiderunt,  quod  nostrum  est,  nostrum  esse  non  desi*^*^‘ 
nere  nisi  facto  nostro,  adde,  aut  lege.  Sub  factis  autem  et 
non  facta  comprehendi  supra  diximus,  quatenus  conjecturam 
adferunt  voluntatis.  Quare  hoc  damus,  si  gravissima  sit 
inundatio,  neque  alia  signa  sint,  qum  retinendi  dominii  ani* 
mum  notent,  facile  praesumi  agrum  habitum  derelictui;  qu» 
aestimatio  sicut  naturaliter  indefinita  est  ob  varietatem  cir- 
cumstantiarum, et  viri  boni  arbitrio  permittenda,  ita  legibus 


Ayraruut  ubi  accuratius  rem  pertracta- 
▼it  J.  R.]  De  toto  hoc  argumento 
SuYiorum  et  fluTialium  incrementorum 
▼ideat,  st  cui  vacat,  Rosenthaiium  De 
Jure  Feudorum,  cap.  y.  conci.  23.  Six> 
tinum  De  Regalibue  libro  ix.  cap.  3. 
Ceepollam  De  ServUuHbue  Rusticorum 


Pra  diorum,  c.  31. 

" Flumina  censitorum  vice  Jun^ 
De  agri  mensore  Cassiodoms:  Jfore 
ffostissimi  fluminis  aliis  spatia  tollit, 
aliis  jura  concedit,  [For.  iii.  32.  ubi 
alii  legunt,  rura  concedit,  aut  terram.] 


measure  change  the  quality,  it  does  not  change  the  substance,  any 
more  than  a part  of  the  land  from  which  a lake  is  drained,  the  right 
to  which  is  not  changed  by  such  a process,  as  the  Romans  rightly  de- 
cide. Nor  is  that  Natural  Law  which  they  say,  that  the  rivers,  like 
the  collectors  of  a land-tax  [who  have  to  seize  and  sell  the  property 
of  defaulters,  Onm.']  increase  private  property  by  public,  and  public 
by  private.  The  Egyptians  judged  better,  who  made  a measurement 
and  division  of  the  land,  which  was  independent  of  the  inundations. 

2 There  is  nothing  contrary  to  this  opinion  in  what  the  Roman 
writers  have  delivered,  that  what  is  ours  does  not  cease  to  be  ours 
except  by  our  own  act ; add,  or  by  law.  But  among  our  acts  are 
included  also  the  things  which  we  do  not  do,  so  far  as  they  supply  a 
conjecture  of  the  will.  Wherefore  we  grant  this,  that  if  the  inundation 
be  very  grave,  and  if  there  are  no  other  signs  which  imply  an  intention 
t>f  retaining  the  ownership,  the  land  may  easily  be  presumed  to  be  a 
derelict ; and  this  estimation,  as  it  is  naturally  indefinite  from  the 
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ciyilibus  definiri  solet.  Sic  in  Hollandia  derelictus  habetur 
ager,  qui  per  decem  annos  mersus  fuerit,  si  non  aliqua  ex« 
tent  signa  continuat»  possessionis:  quo  in  genere  receptum 
immerito  est,  quod  Romani  rejiciunt,  ut,  si 
aliter  nequeat,  vel  piscando  retineri  possessio  censeatur.  Sed 
solebant,  prindpes  tempus  praefigere,  intra  quod  reteres  agro- 
rum possessores  siccare  agros  deberent:  qui  ni  id  fietcerent 
tum  monebantur  qui  in  agros  jus  pignoris  habebant,  deinde 
hi  qui  jurisdictionem  aut  civilem  tantum,  aut  etiam  crimina- 
lem : qui  si  omnes  in  mora  essent,  tum  eorum  jus  omne  ad 
principem  deferebatur : atque  is  aut  ipse  agros  accabat,  sui- 
que patrimonii  fisciebat,  aut  aliis  siccandos  dabat  retenta 
parte. 

XI.  De  alluvione,  hoc  est,  de  adjectione  particularum 

^ vindicari  possunt,  quia  unde  veniant  nescitur, 

^^f|[JP’^(alioqui  enim  naturaliter  dominium  non  mutabunt)  certum 
baberi  debet  hanc  quoque  esse  populi,  si  modo  populus 
flumen  dominio  occupaverit,  quod  in  dubio  credendum  est; 
alioqui  occupantis. 

XII.  1 Sed  populus  ut  aliis,  ita  et  proxima  prmdia 


variety  of  circumstances,  and  one  of  those  things  which  must  be  left 
to  the  judgment  of  a fair  man,  so  is  it  often  defined  by  the  Ciyil  Law. 
Thus  in  Holland  land  is  held  to  be  derelict,  if  it  has  been  under  water 
for  ten  years,  and  there  are  no  signs  of  continuation  of  possession : 
and  in  this  case  we  reasonably  accept  a rule  which  the  Romans  reject ; 
that  if  you  can  do  nothing  else,  you  may  be  supposed  to  retain  pos- 
session by  fishing  orer  it.  So  princes  were  accustomed  to  appoint  a 
time  within  which  the  ancient  possessors  were  bound  to  free  thmr  lands 
firom  water : and  if  they  did  not  do  this,  warning  was  given,  first  to 
those  who  had  mortgages  upon  the  land,  next  to  those  who  had  juris- 
diction, either  civil  only,  or  crimimd  idso ; and  if  all  these  parties  were 
behindhand  in  doing  what  the  law  required,  the  whole  right  of  the 
property  passed  to  the  prince : and  he  either  drained  the  lands  him- 
self, and  added  them  to  his  patrimony,  or  gave  them  to  others  to  be 
drained,  retaining  a part  of  the  profit. 

XI.  Concerning  alluvium,  that  is,  the  addiUon  of  particles  which 
cannot  be  claimed  by  any  one,  because  it  is  unknown  whence  they 
come,  (for  otherwise  the  part  would  not,  by  Natural  Law,  change  its 
owner,)  it  should  be  considered  as  certain  that  this  also  belongs  to  the 
people,  if  the  people  have  assumed  possession  of  the  river  as  owner, 
which  in  a case  of  doubt  is  to  be  supposed ; otherwise,  the  property 
of  him  who  takes  possession  of  it. 


Cap.  VIII.] 
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possidentibus  jus  illud  concedere  potest,  et  concessisse  haud 
dubie  yidetur,  si  agri  ilii  non  alium  finem  ea  ex  parte  quam 
naturalem,  id  est,  flumen  ipsum  habeant.  Quare  non  con- 
tenmenda  est  hac  in  parte  Romanorum  diligentia,  qui  limi-  L.ie.D,de 
tatum  agrum  ab  aliis  agris  distinxerunt,  dummodo  memineri- 
mus,  agrum  mensura  comprehensam  hao  in  re  paris  juris 
esse  cum  limitato.  Nam  qum  de  imperiis  supra  diximus,  cum 
de  eorum  occupatione  ageremus,  eadem  et  in  agris  privatis 
obtinent;  sed  hoc  adhibito  discrimine,  quod  imperia  in  re 
dubia  credenda  sunt  esse  ardfinia,  quia  id  territorii  natur» 
maxime  convenit:  at  agri  privati  magis  est  ut  ardfinii  non 
credantur,  sed  aut  limitati,  aut  certa  mensura  terminati,  quia 
hoc  privatamm  possessionum  natur»  est  congruentius. 

2 Neque  tamen  neamus  fieri  posse,  ut  populus  agrum 
assignet  eo  jure  quo  ipse  occupaverat,  id  est,  ad  fiumen 
usque ; et  si  id  appareat,  jus  esse  alluvionis : quod  in  Hol- 
landia  ante  ssdcula  aliquot  judicatum  est  de  agris  ad  Mosam 
et  Tfuiliifn  sitis : quia  et  in  literis  mancipationum,  et  in  libris 
censualibus  semper  dicti  erant  ad  fiumen  pertingere.  Et 
tales  agri  si  vendantur,  quamvis  in  lege  emtionis  mensura 


Xn.  1 But  as  the  people  may  concedo  this  right  to  others,  so 
undoubtedly  it  may  concede  it  to  the  possessors  of  the  adjacent  lands; 
and  it  is  supposed  to  have  done  so,  if  those  lands  have  no  other 
boundary  on  that  side  than  the  natural  boundary,  that  is,  the  river. 
Wherefore  we  are  not  to  despise  the  laborious  discussion  of  this  sub- 
ject by  the  Romans ; in  which  they  have  distinguished  limitcUum^  land 
bounded  by  artificial  limits,  from  other  lands ; provided  we  recollect 
that  land  mefuurd  eomprehmnm^  determined  by  its  measured  quan- 
tity, (see  n.  iiL  xvi.)  is  governed  by  the  same  rule  as  Imitaie  land. 
For  what  we  said  before  of  ownership,  when  we  spoke  of  occupation, 
obtains  also  with  regard  to  prirate  lands : adding  this  difference^  that 
lordships  (imperia)  are,  in  a doubtful  case,  to  be  supposed  to  be  arei- 
finioUf  bounded  by  natural  limits,  because  that  best  agrees  with  the 
nature  of  the  territory : but  private  lands  are  rather  supposed  not  to  be 
naturally  bounded,  but  either  limitate,  or  determined  by  measure; 
for  this  is  more  congruous  to  the  nature  of  private  possession. 

2 We  do  not  deny  that  it  may  be  that  a people  assigns  land  to  a 
private  person  by  the  same  rule  by  which  it  had  itself  occupied  it, 
that  is,  up  to  the  river ; and  if  that  is  the  case,  the  possessor  has  a 
right  to  the  alluvium : which,  in  Holland,  was  some  generations  ago 
adjudged  to  be  the  case  with  the  lands  between  the  Meuse  and  the 
Tssel,  because  these,  both  in  the  leases  and  in  the  records  of  the  land- 
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L,  Julian.  13. 
6 4.  81  m 
Fond,  D.  de 
Jiet.  EmL  et 
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aliqua  nominata  fuerit,  dum  tamen  vendantur,  non  ad  mensu- 
ram, sed  suo  corporis  nomine,  naturam  suam  et  jus  allavionis 
retinent,  quod  Romanis  quoque  legibus  proditum  est^  et 
passim  usurpatur. 

XI IL  Quod  de  alluvione  diximus,  id  et  de  relicta  ripa 

et  siccata  parte  alvei  censendum  est,  ut  in  non  occupatis  ^t 
ea  occupantis:  in  fluminibus  occupatis,  populi:  privatorum 
autem  ita  demum,  si  a populo,  aut  jus  populi  habente,  agrum 
ad  flumen  excurrentem,  qua  talem  acceperint. 

XIV.  Sed  cum  aliud  esse  jus  dixerimus  insui»,  aliud 
vero  alluvionis,  frequens  hinc  controversia  oritur,  utro  nomine 
censendum  sit,  quod,  cum  emineat  nonnihil,  cum  proximis 
prmdiis  ita  cohmret,  ut  tamen  interjecta  planities  aquis  super- 
fundatur: quod  passim  apud  nos  ob  locorum  inmqualitatem 
videmus  accidere.  Mores  hic  variant.  In  Gelria  prsdiia 
accedit,  addita  occupatione,  id  quod  plaustro  onerato  adiri 
potest:  in  agro  Putteno  ^id  quo  pedes  gladium  exsertum 
tenens  potest  pertingere.  Maxime  naturale  est,  ut  discre* 

X Id  quo  pedes  gladium  exsertum  te-  mari)  equo  sedens  accessit  AuUuaris^ 
nens  potest  pertingere']  Ex  Tetnatisaimo  eamque  de  hasta  sua  cuspide  tetigit^ 
Germanicarum  gentium  more.  Paulus  dicens:  usque  hic  enmt  Langobardos 
Warnefredi  de  Anthari  rege  Langobar-  nim  /tnes.  (Lib.  iii.  cap.  33).  Simi- 
domm:  Usque  ad  eam  (columnam  in  lem  historiam  habes  de  lanoeiS  qua  in 


tax,  are  always  siud  to  reach  to  the  river.  And  if  such  lands  be  sold, 
although,  in  the  articles  of  sale,  some  measure  be  mentioned,  yet  since 
they  are  sold,  not  by  measure  but  bodily,  they  retain  their  nature  and 
right  of  alluvium:  which  is  also  declared  in  the  Roman  Law,  and 
everywhere  acted  on  as  usage. 

XIII.  What  we  have  said  of  alluvium,  is  also  to  be  considered  to 
apply  to  a deserted  river-bank  and  a part  of  the  bed  dried  up ; namely 
that,  in  places  not  occupied,  they  belong  to  him  who  takes  possession ; 
in  occupied  rivers,  to  the  people ; and  to  private  persons  only  if  they 
have  received  from  the  people,  or  from  one  who  derives  right  from  the 
people,  land  running  on  to  the  river,  as  such. 

XIV.  But  since  we  have  said  that  the  rule  respecting  an  island 
is  different  from  the  rule  for  alluvium,  a controversy  often  arises 
which  of  the  two  a piece  of  ground  is,  when  there  is  an  elevated  pro- 
montory connected  with  the  nearest  land  by  a plain  which  is  under 
water:  which  perpetually  happens  with  xis  on  accouht  of  the  inequa- 
lity of  the  ground.  Hero  usages  vary.  In  Queldres  it  becomes  part 
of  the  land,  provided  it.  be  occupied  and  can  be  visited  with  a lo^ed 
cart : in  the  land  of  Putten,  as  far  as  a man  on  foot  with  a sword  in 
his  hand  can  reach.  The  most  natural  rule  is,  that  an  island  should 
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tarn  videatur  id  qua  majori  temporis  parte  navigio  transiri 
solet. 

XY*  1 Nec  minus  trita  usu  qumstio  est  inter  principem 
qui  jure  populi  utitur,  et  ejus  vasallos  qui  imperium  summo 
minus  acceperunt  In  imperii  sola  concessione  fluvialia  incre- 
menta non  inesse  satis  apertum  est.  Sed  notandum  est» 
horum  vasallorum  nonnullos  cum  illo  definito  imperio  simul 
accepisse  agrorum  univertitatem,  salvo  eo  quod  privatis  com- 
petit, puta  quod  ager  is  olim  populi  aut  principis  fuerit,  aut 
a principe  siccatus.  Et  hoc  casu  dubium  non  est,  quin  va- 
salli  jus  habeant  quod  populi  aut  principis  fuit.  Ac  sic  vide- 
mus in  Zelandia  vasallos,  etiam  qui  de  civilibus  tantum  ju- 
dices dant,  pro  tota  agrorum  universitate  tributum  pendere: 
cujus  partem  a singulis  pro  privatarum  possessionum  modo 
ferunt.  Et  his  de  alluvionibus  non  movetur  controversia. 

Sunt  quibus  flumen  ipsum  datum  est,  qui  proinde  insulas 
sive  limo  aggestas,  sive  factas  ex  alveo,  quem  amnis  circum- 
luit, suas  recte  dicunt. 

mare  jacta  Otto  Imperator  fines  imperii  utum  habebai^  maritimos  in  Jluctus,  re- 
in freto  Bakico  designare  se  dixit,  apud  linquendi  monumenti  gratia,  jaculatus^ 
Saxonem  libro  z.  et  alios.  [Hoc  tantum  suum  freto  vocabulum  indidit  Pag. 
didt  Saxo  Grammat.  Hastam^  eif/ue  165.  Ed,  Week.  1576.J 


be  considered  as  separate  from  the  land  when  there  is  a strait  through 
which  a ship  can  commonly  pass. 

XV.  1 No  less  frequent  is  the  question  between  the  sovereign 
prince,  and  his  vassals  who  have  subordinate  authority.  That  the 
mere  concession  of  sovereignty  does  not  carry  with  it  the  increase 
made  by  rivers,  is  plain  enough.  But  it  is  to  be  noted  that  some 
vassals  ^ve  received,  with  their  definite  authority,  the  right  to  the 
whole  land,  saving  what  belongs  to  private  persons ; it  may  be,  be- 
cause the  land  formerly  belonged  to  the  prince  or  to  the  people,  or 
was  drained  by  the  people.  In  this  case  it  is  not  doubtful  that  the 
vassals  have  the  same  rights  which  the  prince  or  the  people  had.  And 
thus  we  see  in  Zealand,  vassals  who  have  only  civil  jurisdiction,  [not 
ciriminal,]  still  pay  the  land-taxes  for  the  whole  of  the  land ; of  which 
they  in  return  claim  a part  from  private  possessors  according  to  their 
holdings.  And  in  such  cases  there  is  no  question  about  the  right  of 
alluvium. 

In  some  cases,  the  river  is  given  to  a person,  and  then  of  course  he 
rightly  claims  the  islands  that  are  produced,  whether  arising  from 
accumulated  mud,  or  parts  of  the  bod  which  the  river  leaves. 

2 There  are  other  persons  whose  grant  does  not  comprehend  either 
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Fund,  i 4. 
Jfuie  FMn, 
D.  De  Vnff, 


2 Sant  alii,  in  quorum  investitura  nec  hoc  nec  illud  com- 
prehensum est,  et  horum  adversus  fiscum  mala  causa  est,  nisi 
aut  mos  regionis  illis  faveat,  aut  longi  satis  serie  temporis 
possessio,  accentibus  qum  oportet,  jus  pepererit. 

Quod  si  non  imperium,  sed  ager  in  feudum  datus  sit,  vi- 
dendam qu89  sit  agri  natura,  ut  supra  diximus.  Nam  is  A 
est  arcifinius,  alluvio  feudo  comprehensa  censebitur,  non  ex 
jure  peculiari  principis,  sed  ex  agri  qualitate : nam  et  usu- 
fructuario tali  casu  alluvio  prodesset 

XVL  Solent  ^Bomani,  ut  jus,  quo  utantur  ipsi,  pro- 
bent esse  naturale,  tritum  illud  pronuntiatam  afferre : Secun-» 
dum  nataram  est,  ut  cujusque  rei  eum  sequantur  commoda, 
quem  sequuntur  incommoda : quare  cum  amnis  de  agro  meo 
smpe  partem  deterat,  aaquum  esse  ut  ejus  benefirio  utar. 
Sed  ea  regula  locum  non  habet  nisi  ubi  ex  re  nostra  com- 
moda existunt:  at  hic  existunt  e flumine  quod  alienam  est 
Quod  autem  perit,  domino  perire,  id  vero  naturale  est.  De- 
nique non  esse  universale  quod  adferunt  ipsa  ostendit  ad- 
missa ab  ipsis  agrorum  limitatorum  exceptio : ut  jam  omittam 
ita  plerumque  evenire,  ut  alios  flamen  ditet,  alios  pauperet. 


FkanM.m-  Lucanus : 


nioB  terra  fugit  dominos,  his  rura  colonh 
Accedunt  donante  Pado. 


‘ Non  ipsi  JcU  Toteres,  sed  recen-  Bipe  oenseatiir.  J.B. 
tiores  Interpretes.  Nam  Romani  eo  7 Quod  a Romanit]  Cnm  quibus 
principio  nitebantur,  quod  Alveus  pars  consentit  c.  31.  Caroli  Calvi  edicto  Fis- 


the  one  or  the  other  of  these  things : and  these  have  no  case  against 
the  public ; except  either  the  custom  of  that  country  favours  them, 
or  a long  possession,  with  due  circumstances,  have  generated  a right. 

But  if  it  be  not  the  authority  or  iordship,  but  the  land  which  is 
granted  as  a fief^  we  must  see  what  is  the  nature  of  the  land,  as  above 
stated.  If  it  is  arcifinialt  the  alluvium  is  to  be  considered  as  compre- 
hended in  the  grant,  not  by  the  peculiar  right  of  the  prince,  but  by 
the  nature  of  the  land:  for  a tenant  for  a term  would  in  such  case 
also  enjoy  the  profits  of  alluvium. 

XVI.  The  Romans,  in  order  to  prove  their  own  Law  to  be  Natu- 
ral Law,  are  wont  to  adduce  that  trite  maxim : It  is  according  to 
nature  that  he  should  have  the  advantages  of  anything  who  has  the 
disadvantages : wherefore,  as  the  river  may  often  carry  away  a part 
of  my  land,  it  is  reasonable  that  I should  take  what  it  gives.  But  that 
rule  does  not  hold,  except  when  the  advantages  come  from  a thing 
which  is  ours ; but  here  they  come  from  the  river,  which  belongs  to 
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XYII.  Sed  et  quod  aiunt  viam  publicam  non  intercedere 
alluvioni,  rationem  naturalem  nullam  habet;  nim  ager  pri-^ 
vatus  sit  qui  viam  debeat. 

XVIII.  Est  et  acquirendi  modns,  mter  eos  qui  juris 
gentium  vocmtur,  per  genituram  animantium:  qua  in  re 
^quod  a Romanis  et  aliis  quibusdam  gentibus  est  statutum,  ut 
partus  ventrem  sequatur,  non  est  naturale,  ut  supra  diximus, 
nisi  quatenus  plerumque  pater  ignoratur.  At  n probabili 
ratione  de  eo  constaret,  cur  non  p^us  ex  parte  ad  eum  per* 
tineat  nihil  potest  afiEerri.  Nam  et  patris  partem  esse  quod 
nascitur  certum  est  Plusne  vero  de  patre,  an  de  matre  ha* 
beat,  inter  Phjsdcos  disputatur.  Plutarehus  ea  de  re  sic  dis- 
serit : ^ tpvGi^  txlyvvfn  ^ict  trwixaTwv  lifiag, 
exariptav  fiepo9  \a(iov<ra  xal  cvyyiatray  koivov  afjL(pori^ 
pof9  cnro3^  ro  yevofievov*  w<rT€  fiffierepov  Sioptacu,  /x9fSe 
Stcucpivai  To  iSiov,  tj  ro  aXkorpiop'  Natura  eexuum  cor- 
pora miscet,  ut  ita  de  utroque  parte  sumta  conjundat,  et 
^commune  utrisque  reddit  quod  fiascitur,  ita  ut  'neuter 
possit,  quid  suum  sit,  quid  alienum,  discernere.  Et  hoo 
secuto  sunt  veteres  Francorum  et  Langobardorum  leges. 

tenai.  De  aUonim  circa  haoc  rem  legi-  * CommumB  tUritque  reddat]  Vide 
bufl  Tide  qam  snpra  in  texta  et  notu  appositam  ad  hano  rem  locom  Galeni 
0.  T.  hajoB  libri  § 29.  11.  de  semine,  et  qom  iU  ex  Athensso. 


another  party.  But  that  what  is  destroyed  is  lost  to  the  owner,  ia 
Natural  Law.  And  that  what  they  allege  is  not  uniYersally  applicable, 
appears  by  the  exception,  admitted  by  themselves,  of  limitate  land. 
The  river  enriches  some,  impoverishes  others,  as  Lucan  says. 

XVn.  What  they  further  say,  that  even  a public  road  [passing 
along  the  river-bank]  does  not  bar  the  right  of  alluvium,  is  a doctrine 
for  which  there  is  no  natural  reason ; except  the  prirate  land  be  bound 
to  keep  up  the  road. 

XVni.  There  is  another  mode  of  acquisition,  amongst  those 
which  are  reckoned  juris  gentium,  by  the  generation  of  animals : in 
which  that  which  has  been  ruled  by  the  Romans  and  some  other 
nations,  that  the  offspring  follows  the  mother  (as  to  property)  is  not 
Natural  Law,  as  we  have  said  above,  (n.  v.  xxix.)  except  so  far  that  the 
father  is  unknown  in  most  cases.  But  if  there  were  any  probable  cer- 
tainty concerning  lum,  no  reason  could  be  assigned  why  the  offspring 
should  not  belong  partly  to  him.  For  that  what  is  bom  is  part  of 
the  father  is  certain.  Whether  it  derive  more  from  the  father  or 
the  mother  is  disputed  among  physiologists.  So  Plutarch.  [See.] 
And  this  view  was  followed  in  the  old  laws  of  the  Franks  and  Lom- 
bards. 
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XIX.  1 Si  ex  aliena  materia  speciem  quis  fecisset,  Sa- 
biniani  dominium  ejus  esse  volebant,  qui  materi»  fuisset  do- 
minus ; Proculus  ejus,  qui  speciem  fecisset,  quia  per  eum  esse 
CGBpisset  quod  ante  non  existeret : arrepta  tandem  est  media 
sententia,  ut  si  reverti  ad  priorem  speciem  materia  posset, 
materi»  dominus  rem  haberet ; si  non  posset,  tum  is  haberet 
ub.uL&  qiii  speciei  esset  auctor.  Quod  ipsum  improbat  Connanos, 
et  hoc  unum  videri  vult,  plusne  sit  pretii  in  opere  an  in 
materia,  ut  quod  pluris  est  id  pr»valentia  sua  quod  minos  est 
ad  se  trahat,  argumento  eorum  qu»  a Bomanis  quoque  juris- 
consultis de  accessione  tradita  sunt. 

2 At  si  naturalem  veritatem  respicimus,  sicut  confusis 
materiis  communionem  induci  pro  rata  ejus  quod  quisque  ha- 
beat, Romanis  quoque  jurisconsultis  placuit,  quia  rea  alium 
exitum  naturaliter  reperire  non  poterat ; ita  cum  res  constent 
materia  et  specie  tanquam  suis  partibus,  si  alterius  sit  ma- 
teria, alterius  species,  sequitur  naturaliter  rem  communem 
fieri  pro  rata  ejus  quanti  unumquodque  est  Species  enim 

Chrysostomiis  ad  v,  Ephesiorum:  fii-  nraU' mixta  genitura Jbetusoriiur.  {Yen, 

yeirruo  'rwv  tnreppdrrmv  rf/crrrai  6 81.  Tom,  lll.  pag.  865  ). 


XIX.  1 [There  is  a question  concerning  property  in  which  mate- 
rials and  labour  are  mixed.] 

If  I make  a new  article  of  materials  belonging  to  another,  the 
Sabinians*  determined  it  to  be  the  property  of  him  to  whom  the 
materials  belonged ; Proculus,  the  property  of  me  who  gaye  it  the  new 
form,  by  which  the  article  began  to  bo  what  it  is.  But  at  last  the 
medium  opinion  was  accepted : that  if  the  matter  could  return  to  its 
former  shape,  the  owner  of  the  material  should  hare  it ; if  it  could 
not,  then  die  person  who  was  the  author  of  the  new  form.  But 
Connanus  condemns  this,  and  is  for  haying  this  point  alone  con- 
sidered; whether  there  be  a greater  amount  of  yalue  in  the  workman- 
ship or  in  the  material ; and  for  directing  that  that  which  is  the  more 
yaluable  should  preyail,  and  draw  to  it  that  which  is  of  less  yalue; 
arguing  by  reference  to  the  doctrines  of  the  Roman  jurists  concern- 
ing yalue  added  to  a thing. 

2 But  if  we  look  at  Natural  Law  merely,  as  the  Roman  jurists 
decided  that  when  materials  of  two  kinds  belonging  to  two  persons 
are  indistinguishably  mixed,  there  is  a common  property  produced,  in 
proportion  to  each  person’s  share,  because  otherwise  there  could  he 
no  natural  termination  of  the  question:  so  when  things  consist  of 
matter  and  form  as  their  parts,  if  the  matter  belong  to  one,  the  form 
* The  followers  of  Massari  os  Sabinas.  Gronov. 
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para  est  sabstantiaa,  non  substantia  tota ; quod  Ulpianus  vidit^ 
cum  dixit  mutata  forma  prope  interemtam  substantiam. 

XX.  Ut  autem  qui  mala  fide  materiam  alienam  attrec- 
tant,  speciem  perdant,  est  quidem  non  inique  constitutum,  sed 
poenale,  atque  ideo  non  naturale.  Natura  enim  poenas 
determinat,  nec  ob  delictum  per  se  dominia  aufert,  quanquam 
naturaliter  poena  aliqua  digni  sunt,  qui  delinquunt. 

XXL  Ut  vero  rei  majori  acquiratur  res  minor,  quo 
fundamento  Connanus  nititur,  naturale  est  facti,  non  juris: 
atque  ideo  qui  fundi  pro  yicesima  parte  est  dominus,  tam 
manet  dominus  quam  qui  partes  habet  noTendecim.  Quare 
quod  de  accessione  ob  praevalentiam  aut  certis  in  casibus  lex 
Romana  constituit,  aut  in  aliis  etiam  constitui  potest,  id  natu- 
rale non  est,  sed  civile,  ad  commodius  transigenda  negotia ; 
natura  tamen  non  repugnante,  quia  lex  dandi  dominii  jus 
habet.  Vix  autem  ulla  est  tractatio  juris  in  qua  tot  discre* 
pantes  ^sint  jurisconsultorum  sententiae  et  errores.  Nam 
quis  concedat,  si  ses  et  aurum  mixtum  fuerit,  alterum  ab  altero 

* Nec  mirum : quum  in  toto  isto  oerto  et  solido  niterentur.  Yera,  et  ex 
Jure  Accessionis  Veteres  nnllo  principio  ipsn  naturali  ratione  petita,  nobis  Tide<^ 


to  another,  it  follows  by  Natural  Law  that  the  article  is  common  pro- 
perty, according  to  the  share  of  yalue  which  belongs  to  each.  For  the 
form  is  part  of  the  substance,  but  not  the  whole  substance:  which 
Ulpian  saw,  when  he  said  that  by  the  change  of  form  the  substance 
was  almost  destroyed. 

XX.  But  that  they  who  with  fraudulent  intent  meddle  with 
matter  that  belongs  to  another,  lose  their  right  to  the  form  which 
they  hare  given  it,  is  indeed  a rule  not  otherwise  than  equitable ; but 
it  is  a penal  Law,  and  therefore  not  a Natural  Law ; for  Nature  does 
not  determine  punishment,  nor  does  she  take  away  ownership  for  a 
delinquency  per  se;  though  by  Natural  Law  delinquents  are  worthy  of 
some  punishment. 

XXI,  But  that  the  minor  thing  becomes  an  appendage  to  the 
major  thing,  which  is  the  ground  on  which  Connanus  rests,  is  a natu- 
ral rule  in  fact,  but  not  in  law.  He  who  is  part-owner  of  an  estate,  for 
a twentieth  part  only,  is  as  much  part-owner  as  he  who  has  the  nine- 
teen parts.  Wherefore  all  that  is  settled  in  the  Roman  Law,  or  may 
further  be  settled,  about  one  part  becoming  an  appendage  to  the 
other  on  account  of  the  prevalence  of  value,  is  not  Natural  Law,  but 
Civil  Law,  introduced  for  the  convenience  of  business ; nature  not  re- 
pugning, because  the  law  has  the  right  of  giving  ownership.  But  there 
is  scarce  any  part  of  law  in  which  the  opinions  and  errors  of  jurists 
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81.  D,<UBH 
Vind. 

L.  <n  A«m.83. 
S Item,  A.  D. 
eod. 

Jntt  de  Her. 
Div,  iLUt, 
83.  et  J Si 
quif,9L 


L.  mea  d. 
dedeq.  Rtr, 


L.8edetH,’ 

as.JCmuuL 

2.  D.  de  PeL 
HeretL 


^dod  non  poeae,  quod  scripsit  Ulpianns;  ant  ferrnminatiwie 
confodonem  fieri,  quod  Panlus;  aut  aliam  esse  scripturae, 
aliam  pictnne  rationem,  ut  bnic  tabnla  cedat,  illa  tabnl»  ? 

XXU.  Plantata  et  consita  ut  solo  cedant,  similiter  est 
juris  constituti,  cqjus  ratio  est  quod  ista  solo  alantur.  Nam 
ideo  et  de  arbore  distinguitur,  an  radices  egerit  Atqui 
alimentum  rei  jam  ante  ezistentis  partem  don taxat  fisdt: 
atque  ideo  dcut  ex  alimento  jus  quoddam  in  rem  soli  domino 
nasdtur;  ita  domino  seminis,  piant»,  aut  arboris  jus  sonm 
naturaliter  certe  ob  id  non  perit  Quare  et  luo  communio 
locum  habebit:  nec  minus  in  sedifido,  cujus  partes  annt 
solum  et  superficies:  nam  si  mobile  dt  nullum  in  eo  jus 
Imbebit  soli  dominus,  quod  et  Sc»Tole  placuit 

XXIII.  Bon»  fidd  possessor  ut  firuotns  omnes  ex  re 
suos  fkdat  quos  percepit  naturale  itidem  non  est  md  hoc 
tantum  ut  jus  habeat,  impendia  in  rem  fiscta  et  operam 


mnr  poBuisse,  in  KotiB  ad  PuFEin>OB- 
viuM.  De  Jure  Nat,  et  Gent,  lib.  if. 
cap.  7.  alteriuB  Editionis:  pnasertini 
Tcro  ad  Compendium  De  Officio  Horn. 
€t  CMe,  Lib.  i.  cap.  12.  § 7.  not.  4. 
terti»  et  quarts  Edd.  J,  B. 


• Imo  et  exetantee,  ei  aliier  mm  JSat 
ei  reetUutio,  retmendi]  Vide  hac  do  re 
Speculum  S€ixonicum,m  quo  multasqm- 
tatis  plenisrima.  u.4ft. 

^ Non  mibi  Tidetur.  8edde  eo  dizbona 
in  Notb  Gallicis  ad  hunc  iocum^  J.  B, 


are  bo  yarious.  For  wbo  will  allow  that  if  copper  and  gold  are  mlTud 
together  they  cannot  be  separated,  as  Ulpian  writes ; or  that  in  weld* 
ing,  [/h*rtMninatio]  there  is  an  indistinguishable  mixture,  as  Panins ; 
or  that  the  rule  is  different  for  a written  paper  and  a picture ; the 
canyas  being  an  appendage  to  the  picture,  but  the  writing  to  the 
paper  ? 

XXII.  That  plantations  and  crops  are  appendages  to  the  soil  is 
similarly  an  established  rule  of  law ; of  which  the  reason  is,  that  they 
are  nourished  by  the  soil.  On  this  account  a distinction  is  made  in  a 
tree,  according  to  whether  it  has  shot  out  roots.  But  aliment  makes 
only  a part  of  a thing  already  existing:  and  therefore,  as  the  owner  d 
the  soil  acquires  some  right  from  the  aliment  supplied,  so  the  owner 
of  the  seed,  plant,  or  tree  planted,  does  not  thereby  lose  his  right 
according  to  Natural  Law.  Therefore  this  too  will  be  a case  of  com^ 
mon  property:  and  in  tho  same  way  in  a houses  of  which  the  parts 
are  the  ground  and  the  superstructure ; for  if  the  building  be  moye- 
able,  the  owner  of  the  soil  has  no  right  in  it,  as  Scssrola  also  decided. 

XXTTT.  That  a boiia  fide  possessor,  [one  who  belieyes  that  he  has 
a right,]  acquires  a property  in  all  the  fruit  or  income  which  he  draws 
from  the  property,  is  not  Natural  Law:  but  only  so  far  as  this;  that 
he  has  a right  to  charge  the  expenses  which  he  has  bestowed  upon  the 
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utilem  imputandi,  ac  pro  iis  deducendi  fructus  perceptos;  ^imo 
et  exstantes,  si  aliter  non  fiat  ei  restitutio,  retinendi. 

XXIV.  Atque  idem  dicendum  yidetur  ^de  mal»  ^dei 
possessore,  ubi  lex  poenalis  non  intercedit.  Benignius  est, 
ait  Paulus  Jurisconsultus,  etiam  in  prcedanis  persona  haberi 
rationem  impensarum;  non  enim  debet  petitor  ex  aliena 
jactura  lucrum  facere. 

XXV.  Ultimus  acquirendi  modus  qui  juris  gentium  did- 
tur,  est  per  traditionem.  Atqui  supra  diximus,  ad  dominii 
translationem  ^naturaliter  traditionem  non  requiri;  quod  et 
ipd  Jurisconsulti  in  quibusdam  casibus  agnoscunt,  ut  in  re 
donata  usufructu  retento,  aut  in  eum  coUata  qui  possideat, 
aut  commodatam  seryet,  in  jactis  missilibus : imo  etiam  ante 
adeptam  possessionem  nonnullis  casibus  nunc  quoque  transit 
dominium,  ut  hereditatis,  legatorum,  rei  donatm  ecclesiis  et 
piis  locis,  aut  ciritatibus,  aut  causa  alimentornm,  bonorum 
quorum  universalis  societas  contracta  est. 


L. 

D.  de  Hertd, 
Pei. 


^ NaharaUier  traditionem  non  re- 
gmri]  Non  lane.  Vide  lej^em  TViei- 
gotthicam  Lib.  t.  tit.  n.  o.  6.  7^ 
tidetur  vera  eeee  traditio,  quando  jam 
apud  iUameeriptura  donationit  Kahetur. 
Et  apnd  T«t6ret  EomanoB  ret  mancipi 


alienabantor  plene  per  a»  et  libram. 
Vide  Varronem  Lib.  vi.  de  Lingua  La» 
Una  (pa^.  82):  Featum  Pompeium  in 
Tooe  Rodus:  Ulpianum  InsUhdiomm 
tit.  zix.  Boethium  ad  Topica  Ciceronit. 
(Lib.  111.  pag.  797). 
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L.  21.  f 1.  D. 
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Iter.  Div. 
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L.a  TU.  D. 
de  Furt.  64. 
L.utJnt93. 
C.  deBSEee. 
L.  Sidoe.  I. 
C.  de  Don. 

re  sub  mod, 
l.J  1.  et 
U 8.  D.  pro 
Sodo, 


property,  and  his  useful  labour,  and  of  deducting  them  from  the 
income  received : and  even  of  retaining  the  rising  crop  if  repayment 
is  not  otherwise  made. 

XXrV.  The  same  may  be  said  of  a possessor  nude  fide,  [who 
knows  that  he  has  not  a right,]  when  the  pexial  law  does  not  interfere. 
It  is  more  eaneiderate,  says  Paulus  the  jurist,  that  even  in  a man  who 
has  robbed  ue  we  should  take  account  of  his  expenses ; for  the  complain^ 
ant  ought  not  to  derive  gain  from  another's  loss, 

XXV.  The  last  mode  of  acquisition  which  is  called  juris  gentium 
is  by  tradition  or  delivery.  But  we  have  said  above  that  delivery  is 
not  required  by  Natural  Law  for  the  transfer  of  ownership;  as  indeed 
the  Jurists  themselves  in  some  cases  acknowledge:  as  in  a thing 
which  is  given  to  another,  while  the  present  enjoyment  of  it  is  retained 
by  the  donor,  or  which  is  made  over  to  a person  who  already  holds  it, 
or  has  it  as  a loan,  or  in  things  thrown  among  a crowd  for  them  to 
catch.  And  in  some  cases,  even  now,  a man  may  transfer  the  owner- 
ship before  ho  is  owner  himself;  as  [by  a certain  Roman  law,]  in 
inheritances,  legacies,  things  given  to  churches  or  pious  places,  or  to 
communities,  or  for  the  sidee  of  aliment,  or  in  cases  when  a joint  pro- 
perty in  the  goods  is  established. 
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XXVI.  Hffic  ideo  annotavimus,  ne  quis  reperta  juris  gen- 
tium voce  apud  Romani  juris  auctores  statim  id  jus  intelligit 
quod  mutari  non  possit:  sed  diligenter  distinguat  naturalis 
pnecepta  ab  his  quae  pro  certo  statu  sunt  naturalia ; et  jura 
multis  populis  seorsim  communia,  ab  his  quie  societatis  bn- 
maniB  vinculum  continent  Ceterum  illud  seiendum  est,  si 
hoc  jure  gentium  improprie  dicto,  aut  unius  etiam  populi 
lege  introductus  sit  modus  acquirendi,  sine  discrimine  civis  et 
peregrini,  jam  inde  quoque  exteris  jus  nasci : et  m juris  con- 
secutio impediatur,  injuriam  etiam  tcdem  quae  justam  belli  can- 
sam  prmbere  possit 


XXVL  We  have  noted  these  things,  in  order  that  when  any  one 
finds  the  term  jwria  gentium  in  the  Roman  jurists,  he  may  not,  as  a 
matter  of  course,  understand  that  jus  which  is  immutable : but  may 
carefully  distinguish  precepts  of  Natural  Law  from  those  which,  in  a 
certain  state,  are  natural;  and  rights  which  are  common  to  many 
peoples  independently,  from  those  which  contain  the  bond  of  human 
society,  [and  therefore  are  truly  juris  pcnttum]. 

But  this  is  to  be  noted,  that  if  by  this  jus  gentium  improperly  so 
called,  or  by  the  law  of  one  people,  a mode  of  acquiring  property  be 
introduced  without  any  distinction  of  citizen  and  stranger,  this,  of 
course,  gives  a right  to  foreigners  also ; and  if  the  person  be  prevented 
from  taking  possession  of  the  right,  there  may  arise  a wrong  which 
gives  a just  occasion  of  war. 
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